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ACADEMIC APPOINTMENTS  
 
Richard M. Sherman Distinguished Professor of Law, Berkeley Law School, since 
2005; Chancellor’s Professor of Law & Information, 2001-06; Professor of Law & 
Information 1996-2001; Professor in the College of Computing, Data Science, & 
Society 2024-27 
 
Courses on intellectual property, Internet law, platform regulation, information law 
and policy; seminars on copyright reform, open source and open content licensing, 
intellectual property scholarship 

 
Honorary Professor, University of Amsterdam, since June 2002 
 
University of Pittsburgh School of Law, Professor of Law, 1987-1996; Associate 
Professor, 1984-87; Assistant Professor, 1981-84 
 
Principal Investigator, Software Licensing Project, Software Engineering Institute, 
Carnegie-Mellon University, 1985-86, Consultant 1986-88 
 
VISITING ACADEMIC APPOINTMENTS 
 
Bacon-Kilkenny Visiting Professor, Fordham Law School, Fall 2019; Visiting 
Professor, New York University Law School, Fall 2011; Harvard Law School, Fall 
2007; Cornell Law School, 1995-96; Columbia Law School, Spring 1994; Emory Law 
School, 1989-90; Visiting Assistant Professor of Law, University of Hawaii Law 
School, Fall 1980 
 
Distinguished Visiting Faculty, University of Toronto Law School, January 2002; 
Visiting Fellow, University of Melbourne School of Law, Summer 1997; Visiting 
Scholar, Vrije Universiteit Brussels, Summer 1993 
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LAW REVIEW PUBLICATIONS 
 
Copyright Exceptionalism in the Supreme Court’s Secondary Liability Cases, 73 J. 
Cop. Soc’y (forthcoming 2026) 
 
Scope of Software Copyrights Revisited, 29 Stan. Tech. L. Rev. (forthcoming 2026) 
 
Unbundling 17 U.S.C. §1202: Construing the Law’s Scope in Light of Its Text, 
Purpose and Remedies, 66 Santa Clara L. Rev. 382 (2026) (with Erik Stallman & 
Jennifer Urban) 

Preventing Unjust Enrichment and Copyright Opportunism: Equitable 
Interpretations of Section 103(a), 66 B.C. L. Rev. 2585 (2025) (with Jessica Silbey) 

Justifications for Fair Uses, 2025 Wisc. L. Rev. 1047  

Fair Use Defenses in Disruptive Technology Cases, 71 UCLA L. Rev. 1484 (2024) 

The Solicitor General’s Mixed Record of Success in the Supreme Court’s Copyright 
Cases, 71 J. Cop. Soc’y 28 (2024) 

A Riff on the Supreme Court’s Copyright Cases as Compared to its Patent Cases, 
104 B.U. L. Rev. 965 (2024), selected as one of the best articles on intellectual 
property law of 2024, slated for republication in the Intellectual Property Review 
(2024) 

Did the Solicitor General Hijack the Warhol v Goldsmith Case?, 47 Colum. J. L. & 
Arts 513 (2024) 

Discovering the Impact of eBay on Copyright Injunctions Through Empirical 
Evidence, 64 Wm. & Mary L. Rev. 1447 (2023) (with Matthew Sag) 

Withholding Injunctions in Copyright Cases: The Impact of eBay, 63 Wm. & Mary L. 
Rev. 773 (2022) 

Interfaces and Interoperability After Google v. Oracle, 100 Texas L. Rev. 1 (2021) 
(with Mark A. Lemley), selected as one of the best IP articles of 2021 for 
republication in the INTELLECTUAL PROPERTY REVIEW (2022) 

Why 72 Intellectual Property Scholars Support Google’s Copyrightability Analysis in 
the Oracle Case, 36 Berkeley Tech. L.J. 413 (2021) (with Catherine Crump) 

Pushing Back on Stricter Copyright ISP Liability Rules, 27 Mich. Tech. L. Rev. 299 
(2021) 
 
Recalibrating the Disgorgement Remedy in Intellectual Property Cases, 100 B.U. L. 
Rev. 1999 (2020) (with John Golden & Mark P. Gergen) 
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Regulating Technology Through Copyright Law: A Comparative Perspective, 42 Eur. 
Intell. Prop. Rev. 214 (April 2020) 
 
The Disgorgement Remedy of Design Patent Law, 108 Calif. L. Rev. 183 (2020) (with 
Mark P. Gergen), selected as one of the best intellectual property articles of the year 
for republication in INTELLECTUAL PROPERTY REVIEW (2021) 
 
The Enigma of Digitized Property: A Tribute to John Perry Barlow, 18 Duke L. & Tech. 
Rev. 103 (2019) (with Kathryn Hashimoto) 

Staking the Boundaries of Software Copyrights in the Shadow of Patents, 71 Fla. L. 
Rev. 243 (2019) 

Scholarly Concerns About a Proposed Copyright Small Claims Tribunal, 33 Berkeley 
Tech. L. J. 689 (2018) (with Kathryn Hashimoto) 

Saving Software’s Fair Use Future, 31 Harv. J. L. & Tech. 535 (2018) (with Clark D. 
Asay) 

Strategies for Discerning the Boundaries of Copyrights and Utility Patents, 92 Notre 
Dame L. Rev. 1493 (2017) 
 
The Relative Virtues of Bottom- Up and Top -Down Theories of Fair Use, 83 U. Chi. L. 
Rev. Online 206 (2017), 
http://lawreview.uchicago.edu/sites/lawreview.uchicago.edu/files/uploads/Dialog
ue/Samuelson%20RESP_FINAL.pdf  
 
Functionality and Expression in Computer Programs, 31 Berkeley Tech. L. J. 1215 
(2016) 
 
Functional Compilations, 54 Houston L. Rev. 321 (2016) 
  
Reconceptualizing Copyright’s Merger Doctrine, 63 J. Cop. Soc’y 417 (2016) 
 
Evolving Conceptions of Copyright Subject Matter, 78 U. Pitt. L. Rev. 17 (2016) 
 
Notice Failures Arising from Copyright’s Duration Rules, 96 B.U. L. Rev. 667 (2016) 
 
Freedom to Tinker, 17 Theor’l Inquir. L. 563 (2016) 
 
Extended Collective Licensing to Enable Mass Digitization: A Critique of  
the U.S. Copyright Office Proposal, 38 Eur. Intell. Prop. Rev. 75 (Feb. 2016) 
 
Three Fundamental Flaws of the CAFC’s Oracle v. Google Decision, 37 Eur. Intell. 

http://lawreview.uchicago.edu/sites/lawreview.uchicago.edu/files/uploads/Dialogue/Samuelson%20RESP_FINAL.pdf
http://lawreview.uchicago.edu/sites/lawreview.uchicago.edu/files/uploads/Dialogue/Samuelson%20RESP_FINAL.pdf
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Prop. Rev. 702 (Nov. 2015) 
 
Possible Futures of Fair Use, 90 Wash. L. Rev. 815 (2015) 
 
The Path of IP Studies: Growth, Diversification, and Hope, 92 Tex. L. Rev. 1757 
(2014) (with John M. Golden & Robert P. Merges) 
 
A Fresh Look at Tests for Nonliteral Copyright Infringement, 107 Nw. L. Rev. 1821 
(2013) 
  
The Quest for a Sound Conception of Copyright’s Derivative Work Right, 101 Geo. 
L.J. 1505 (2013), 
 excerpts republished in JULIE E. COHEN, ET AL., COPYRIGHT IN A  
 GLOBAL INFORMATION ECONOMY (4th Ed. 2015) 
 
Is Copyright Reform Possible?, 126 Harv. L. Rev. 740 (2013) (book review) 
 
Solving the Orphan Works Problem for the United States, 37 Colum. J. L. & Arts 1 
(2013) (with David Hansen, Kathryn Hashimoto, Gwen Hinze, & Jennifer Urban) 
 
Statutory Damages:  A Rarity in Copyright Laws Internationally--But for How Long?, 
60 J. Cop. Soc'y 529 (2013) (with Phil Hill & Tara Wheatland) 
 
A Perspective on the Merits of the Antitrust Objections to the Failed Google Book 
Settlement, Harv. J. L. & Tech. Occas’l Papers (July 2013), 
http://jolt.law.harvard.edu/antitrust/articles/Samuelson.pdf  
 
The Past, Present and Future of Software Copyright Interoperability Rules in the EU 
and US, 2012 Eur. Intell. Prop. Rev. 229 (March 2012) 
 
Does Copyright Protection Under the EU Software Directive Extend to Computer 
Program Behaviour, Languages, and Interfaces?, 2012 Eur. Intell. Prop. Rev. 158 
(Feb. 2012) (with Thomas Vinje & William Cornish) 
 
The Uneasy Case for Software Copyrights Revisited, 79 Geo. Wash. U. L. Rev. 1746 
(2011) 
 
Standing Up for Copyright:  Marybeth Peters and the Google Book Settlement, 58 J. 
Cop. Soc’y 75 (2011) 
 
The Copyright Principles Project:  Directions for Reform, 25 Berkeley Technology L.J. 
1175 (2011) (with Members of the Copyright Principles Project),  

republished in ANNUAL REPORT ON LEGAL ENVIRONMENT FOR  
DIGITAL CONTENTS 2011, Digital Content Association of Japan 57 

http://jolt.law.harvard.edu/antitrust/articles/Samuelson.pdf
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“Clues” for Determining Whether Business or Service Methods Are Unpatentable 
Abstract Ideas, 15 Lewis & Clark L. Rev. 109 (2011) (with Jason Schultz),  
 republished in PERSPECTIVES ON PATENT SUBJECT MATTER (Michael  

B. Abramowitz, James E. Daily, F. Scott Kieff, eds., 2014) 
 
High Technology Entrepreneurs and the Patent System:  Results of the 2008 
Berkeley Patent Survey, 24 Berkeley Technology L. J. 1255 (2010) (with Stuart J.H. 
Graham, Robert P. Merges, & Ted Sichelman), 
           republished in INTELLECTUAL PROPERTY AND DIGITAL 
           CONTENT (Richard S. Gruner, ed. 2013) 

The Google Book Settlement as Copyright Reform, 2011 Wis. L. Rev. 479 (2011) 
 
Legislative Alternatives to the Google Book Settlement, 34 Colum. J. L. & Arts 697 
(2011) 
 
Google Book Search and the Future of Books in Cyberspace, 94 Minn. L.  
Rev. 1308 (2010), 
           republished in INTELLECTUAL PROPERTY AND DIGITAL 
           CONTENT (Richard S. Gruner, ed. 2013) 
 
Academic Author Objections to the Google Book Settlement, 8 J. Telecom. & High 
Tech. L. 217 (2010) 
 
Is the Proposed Google Book Settlement “Fair”?, 2010-2 AMI: Tijdschrift voor 
Auteurs, Media & Informatierecht 50  
 
Pamela Samuelson’s Letters to the Court:  Concerns on the Proposed Google Book 
Settlement, 12 Tulane J. Tech. & Intell. Prop. L. 185 (2009) 
 
Why Plaintiffs Should Have To Prove Irreparable Harm in Copyright Preliminary 
Injunction Cases, 5 I/S:  J. Law & Policy for Info. Soc’y 67 (2009) (with Krzysztof 
Bebenek) 
 
Statutory Damages in U.S. Copyright Law:  A Remedy in Need of Reform, 51 Wm. & 
Mary L. Rev. 439 (2009) (with Tara Wheatland),  

selected for republication as one of the best 2009 law review articles  
on intellectual property law in the INTELLECTUAL PROPERTY REVIEW 

 
Debate, Unconstitutionally Excessive Statutory Damage Awards in Copyright 
Cases, 158 U. Pa. L. Rev. PENNumbra 53 (2009), 
http://www.pennumbra.com/debates/pdfs/CopyrightDamages.pdf (with Ben 
Sheffner) 

http://www.pennumbra.com/debates/pdfs/CopyrightDamages.pdf
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Are Patents on Interfaces Impeding Interoperability?, 94 Minn. L. Rev. 1943 (2009) 
 
Unbundling Fair Uses, 77 Fordham L. Rev. 2537 (2009) 

selected for republication as one of the best 2009 law review articles  
on intellectual property law in the INTELLECTUAL PROPERTY REVIEW 

 
Why Copyright Excludes Systems and Processes From the Scope of Its Protection, 
85 Tex. L. Rev. 1921 (2007) 
 selected for republication as one of the best 2007 law review articles  

on intellectual property law in the INTELLECTUAL PROPERTY REVIEW 
 
Principles for Resolving Conflicts Between Trade Secrets and the First Amendment, 
58 Hastings L. J. 777 (2007) 
 republished in FIRST AMENDMENT LAW HANDBOOK  

2007-08 (Rodney Smolla, ed. 2008); excerpts republished in 
ELIZABETH ROWE & SHARON SANDEEN TRADE SECRECY LAW:  CASES 
AND MATERIALS (2012) 

 
Questioning Copyright in Standards, 48 B.C. L. Rev. 193 (2007), 
 republished in OPENING STANDARDS (Laura DeNardis, ed. 2011); 
 republished as one of the best 2007 law review articles on 

intellectual property law in the 2007 INTELLECTUAL PROPERTY 
REVIEW 

 
A Reverse Notice and Takedown Regime to Enable Fair Uses of Technically 
Protected Copyrighted Works, 22 Berkeley Tech. L.J. 981 (2007) (with Jerome H. 
Reichman & Graeme Dinwoodie), 

republished in P2P AND SECONDARY LIABILITY IN  
              COPYRIGHT LAW (Alain Strowel, ed. 2009) 
 
Should Copyright Owners Have to Give Notice About Their Use of Technical 
Protection Measures?, 6 J. Telecom. & High Tech. L. 41 (2007) (with Jason Schultz), 
         republished in DIGITAL RIGHTS MANAGEMENT  
          TECHNOLOGIES (ICFAI 2008) 
 
Preliminary Thoughts on Copyright Reform, 2007 Utah L. Rev. 551, 
 republished in J. Scholarly Pub’g (April 2008) 
 
Enriching Discourse on Public Domains, 55 Duke L. J. 783 (2006),  
 republished in INTELLECTUAL PROPERTY AND THE PUBLIC DOMAIN 

(Robert Merges & Amy Landers, eds. 2017) 
 
The Generativity of Sony v. Universal:  The Intellectual Property Legacy of Justice 
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Stevens, 74 Fordham L. Rev. 1831 (2006) 
 
Three Reactions to the Grokster Decision, 13 Mich. Telecom. & Tech. L. Rev. 177 
(2006), 
 republished in ENTERTAINMENT, PUBLISHING, & ARTS HANDBOOK 

(2007) 
 
Brief Amicus Curiae of Sixty Intellectual Property and Technology Law Professors 
and US-ACM Public Policy Committee, to the U.S. Supreme Court in MGM v. 
Grokster, 20 Berkeley Tech. L.J. 535 (2005) 
 
Intellectual Property Arbitrage:  How Foreign Rules Can Affect Domestic 
Protections, 71 Chi. L. Rev. 223 (2004), 
 republished in INTERNATIONAL PUBLIC GOODS AND TRANSFER OF  

TECHNOLOGY UNDER A GLOBALIZED INTELLECTUAL PROPERTY  
REGIME (Keith E. Maskus & Jerome.H. Reichman eds. 2005); 
Latin Am. & Carib. J. Legal Stud., available at 
services.bepress.com/lacjls 

 
Should Economics Play A Role in Copyright Law and Policy?, 1 U. Ottawa L. & Tech. 
J. 3 (2004), 
 republished in DEVELOPMENTS IN THE ECONOMICS OF COPYRIGHT:  

RESEARCH AND ANALYSIS (Lisa Takeyama, ed. 2004) 
 
The Constitutional Law of Intellectual Property After Eldred v. Ashcroft, 50 J. Cop. 
Off. Soc’y 547 (2003) 
 
Copyright and Freedom of Expression in Historical Perspective, 11 J. Intell. Prop. L. 
319 (2003), 
 earlier version published under the title “Copyright, Censorship and 

Commodification: The Past As Prologue”, in COMMODIFICATION OF  
INFORMATION (Niva Elkin-Koren & Neil Netanel, eds., 2002),  
republished in CONSTRUCTING CYBERSPACE (Birgit Viohl, ed., 
UNITAR CD-ROM 2003) 

 
Mapping the Digital Public Domain:  Threats and Opportunities, 66 Law & Contemp. 
Probs. 147 (2003),  
 portions republished  in MARGARET JANE RADIN, JOHN ROTHCHILD &  

GREGORY SILVERMAN, INTERNET COMMERCE:  THE EMERGING LEGAL FRAMEWORK 

(2002) 
 
The Law and Economics of Reverse Engineering, 111 Yale L. J. 1575 (2002) (with 
Suzanne Scotchmer),  

excerpts republished in ON THE SHOULDERS OF GIANTS: COLLEAGUES 



 8 

REMEMBER SUZANNE SCOTCHMER'S CONTRIBUTIONS TO ECONOMICS 
(Stephen Maurer, ed. 2017) 

 
Toward a “New Deal” for Copyright in an Information Age, 100 Mich. L. Rev. 1488 
(2002) (book review) 
 
Economic and Constitutional Influences on Copyright Law in the United States, 23 
Eur. Intell. Prop. Rev. 409 (Sept. 2001), 
 updated version published in U.S. INTELLECTUAL PROPERTY LAW  

AND POLICY (Hugh Hansen, ed. 2006) 
 
Privacy as Intellectual Property?, 52 Stan. L. Rev. 1125 (2000),  

republished in FIRST AMENDMENT HANDBOOK (James L Swanson,  
ed., 2002); portions republished in ANNE FITZGERALD & BRIAN  
FITZGERALD, INTERNET AND E-COMMERCE LAW:  CASES AND  
MATERIALS (2002); DANIEL SOLOVE & MARC ROTENBERG, INFORMATION PRIVACY LAW 

(2003); CYBERLAW (Brian Fitzgerald, ed., 2005); ANITA L. ALLEN, PRIVACY TODAY 
(2010) 

 
Challenges For the World Intellectual Property Organization and the Trade-Related 
Aspects of Intellectual Property Rights Council In Regulating Intellectual Property 
Rights In The Information Age, 21 Eur. Intell. Prop. Rev. 578 (Nov. 1999) 

first published as a chapter in CAPITAL FOR OUR TIME (Nicolas  
Imparato, ed.1998), portions republished in MARGARETH BARRETT,  
INTELLECTUAL PROPERTY (2d ed. 2001) 

 
Licensing Information in the Global Information Market:  Freedom of Contract Meets 
Public Policy, 21 Eur. Intell. Prop. Rev. 386 (Aug. 1999) (co-authored with Kurt 
Opsahl) 

republished in CYBERLAW (Brian Fitzgerald, ed., 2005) 
 
Intellectual Property and the Digital Economy:  Why the Anti-Circumvention 
Regulations Need To Be Revised, 14 Berkeley Tech. L.J. 519 (1999) (in symposium 
on e-commerce policy issues), 

portions republished in YOCHAI BENKLER, WILLIAM FISHER,  
LAWRENCE LESSIG, CHARLES NESSON, & JONATHAN ZITTRAIN,  
INTERNET LAW (2005); ELIZABETH MACDONALD & DIANE ROWLAND,  
INFORMATION TECHNOLOGY LAW (3d Ed. 2005);MARK A. LEMLEY  
ET AL., SOFTWARE AND INTERNET LAW (2000), (2d Ed. 2003), (3RD Ed.  
2006); JULIE E. COHEN ET AL., COPYRIGHT IN A GLOBAL INFORMATION SOCIETY (2002), 
and INTERNET AND E-COMMERCE LAW:  CASES AND MATERIALS (Anne Fitzgerald & 
Brian Fitzgerald, eds. 2002) 

 
A New Kind of Privacy?  Regulating Uses of Personal Data In the Global Information 
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Economy, 87 Calif. L. Rev. 751 (1999) (book review) 
 
Intellectual Property and Contract Law for the Information Age:  Foreword to a 
Symposium, 87 Calif. L. Rev. 1 (1999) 
 
Foreword, Symposium on Intellectual Property and Contract Law for the 
Information Age, 13 Berkeley Tech. L.J. 809 (1998) 
 
The U.S. Digital Agenda at WIPO, 37 Va. J. Int’l L. 369 (1997), 
 portions republished in GRAEME DINWOODIE ET AL., INTERNATIONAL  

INTELLECTUAL PROPERTY LAW AND POLICY (2001) and in FREDERICK  
ABBOTT ET AL., THE INTERNATIONAL INTELLECTUAL PROPERTY 
SYSTEM (1999) 

 
Intellectual Property Rights in Data?, 50 Vand. L. Rev. 51 (1997) (co-authored with 
J.H. Reichman), 

portions republished in JULIE E. COHEN ET AL., COPYRIGHT IN A GLOBAL 

INFORMATION SOCIETY (2002); DANIEL CHOW & EDWARD LEE, INTERNATIONAL 

INTELLECTUAL PROPERTY: PROBLEMS, CASES, AND MATERIALS (2d ed. 2012) 
 
Foreword to Digital Content Symposium, 12 Berkeley Tech. L. J. 1 (1997) 
 
Protecting Software and Information on the Internet, 3 J. Sci. & Techn. L. 3 (1997) 
(proceedings of Internet Law Symposium at Boston University School of Law) 
 
The Quest for Enabling Metaphors for Law and Lawyering in the Information Age, 94 
Mich. L. Rev. 2029 (1996) (book review), 
 republished in INTELLECTUAL PROPERTY AND DIGITAL 
           CONTENT (Richard S. Gruner, ed. 2013) 
 
Brief Amicus Curiae of Copyright Law Professors in Lotus Development Corp. v. 
Borland Int'l, Inc. (brief to U.S. Supreme Court), 3 J. Intell. Prop. L. 103 (1995)  
 
A Manifesto Concerning the Legal Protection of Computer Programs, 94 Colum. L. 
Rev. 2308 (1994) (co-authored with Randall Davis, Mitchell Kapor, and J.H. 
Reichman) (in symposium issue “Toward a Third Intellectual Property Paradigm”), 

portions republished in FUNDAMENTALS OF INTELLECTUAL PROPERTY LAW (Jane C. 
Ginsburg & Robert P. Merges, eds. 2004); JULIE E. COHEN ET AL., COPYRIGHT IN A 

GLOBAL INFORMATION SOCIETY (2002), (2nd Ed. 2006); GRAEME DINWOODIE ET AL., 

INTERNATIONAL INTELLECTUAL PROPERTY LAW AND POLICY (2001); MARK A. LEMLEY ET 

AL., SOFTWARE AND INTERNET LAW (2000); FREDERICK ABBOTT ET AL., THE 

INTERNATIONAL INTELLECTUAL PROPERTY SYSTEM (1999);  
ROBERT P.MERGES ET AL., INTELLECTUAL PROPERTY IN A NEW 
TECHNOLOGICAL AGE (1997); FOUNDATIONS OF INTELLECTUAL  
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PROPERTY (Robert P. Merges & Jane Ginsburg, eds. 2013) 
 
Will the Copyright Office Be Obsolete in the Twenty-First Century?, 13 Cardozo Arts 
& Ent. L. J. 55 (1994) (in symposium issue on the future of copyright law) 

republished in A CORNUCOPIA OF INTELLECTUAL PROPERTY:  TWENTY YEARS OF THE 

CARDOZO ARTS & ENTERTAINMENT LAW JOURNAL (Peter Yu, ed. 2002) 
 
The Nature of Copyright Analysis for Computer Programs:  Copyright Law 
Professors' Brief Amicus Curiae in Lotus v. Borland (brief to First Circuit Court of 
Appeals), 16 Hastings COMM/ENT L. J. 657 (1994)  
 
The Originality Standard For Literary Works Under U.S. Copyright Law, 42 Am. J. 
Compar. Law 393 (1994) 
 
Comparing U.S. and E.C. Copyright Protection For Computer Programs:  Are They 
More Different Than They Seem?, 13 J. Law & Comm. 279 (1994) (in symposium 
issue on European intellectual property law) 
 
Fair Use For Computer Programs and Other Copyrightable Works in Digital Form:  
The Implications of Sony, Galoob and Sega, 1 J. Intell. Prop. L. 49 (1993), 

portions republished in A COPYRIGHT ANTHOLOGY:  THE  
TECHNOLOGY FRONTIER (Richard H. Chused, ed. 1998) 

 
Intellectual Property Rights For Digital Library and Hypertext Publishing Systems, 6 
Harv. J. Law & Tech. 237 (1993) (co-authored with Robert J. Glushko), 

earlier in PROCEEDINGS OF ACM CONFERENCE ON HYPERTEXT 39 
(1991) 

 
Some New Kinds of Authorship Made Possible by Computers and Some Intellectual 
Property Questions They Raise, 53 U. Pitt. L. Rev. 685 (1992) 
 
Computer Programs, User Interfaces, and Section 102(b) of the Copyright Act of 
1976:  A Critique of Lotus v. Paperback, 55 Law & Contemp. Prob. 311 (1992), 

republished in revised form, 6 Berkeley Tech. L. J. 209 (1992) 
 
Benson Revisited:  The Case Against Patent Protection for Algorithms and Other 
Computer Program-Related Inventions, 39 Emory L. J. 1025 (1990), 

portions republished in FUNDAMENTALS OF INTELLECTUAL PROPERTY LAW (Jane C. 
Ginsburg & Robert P. Merges, eds., 2004 & 2012); ROBERT P. MERGES, PATENT 

LAW AND POLICY:  CASES AND MATERIALS (1992)  
 
Brief Amicus Curiae of Copyright Law Professors in Lotus Dev. Corp. v. Borland Int’l, 
Inc. (D. Mass. No. 90-11662-K), 14 Computer L. Rep. 243 (1991) 
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Digital Media and the Changing Face of Intellectual Property Law, 16 Rutg. Comp. & 
Tech. L. J. 323 (1990) (in symposium issue), 
 revised version published as Digital Media and the Law, 34 Comm.  

ACM 23 (Oct. 1991) 
 
Comparing the Views of Lawyers and User Interface Designers on the Software 
Copyright “Look and Feel” Lawsuits, 30 Jurim. J. 121 (1989) (co-authored with 
Robert J. Glushko) (in symposium issue on software copyright law), 
 condensed version published as Survey on the Look and Feel  
 Lawsuits, 33 Comm. ACM 483 (May 1990); latter version  

republished in SIGCHI Bulletin (Oct. 1990) 
 
Survey on the Patent/Copyright Interface for Computer Programs, 17 AIPLA Q.J. 256 
(1989) 
 
Information As Property:  Do Ruckelshaus and Carpenter Signal a Changing 
Direction in the Law?, 38 Cath. U. L. Rev. 365 (1989),  
 excerpts republished in ELIZABETH ROWE & SHARON SANDEEN,  

TRADE SECRECY LAW:  CASES & MATERIALS (2012) and in  
INFORMATION LAW AND GOVERNANCE (David Levine & Sharon  
Sandeen, eds. 2019) 

 
Reflections on the State of American Software Copyright Law and the Perils of 
Teaching It, 13 Colum.-VLA J. Law & Arts 61 (1988) 
 
Modifying Copyrighted Software:  Adjusting Copyright Doctrine to Accommodate a 
Technology, 28 Jurim. J. 179 (1988)  
 
Understanding the Implications of Selling Rights in Software to the Defense 
Department:  A Journey Through the Regulatory Maze, 13 Rutg. Comp. & Tech. L. J. 
33 (1987), 
 first published as a Technical Memorandum of the Software  
 Engineering Institute (1986); republished in the SEI Technical  

Review for 1985 and in the Yearbook of Procurement Articles (1988) 
 
Allocating Ownership Rights in Computer-Generated Works, 47 U. Pitt. L. Rev. 1185 
(1986) (in symposium issue on software protection), 
 republished in COMPUTERS, ETHICS, AND SOCIETY (1989) and in  
 SOFTWARE LAW COMPENDIUM (D.C. Toedt, ed. 1989) 
 
The Need For Reform of the Defense Department's Software Licensing Policy, 27 
Jurim. J. 9 (1986) 
 
Creating a New Kind of Intellectual Property Law:  Applying the Lessons of the Chip 
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Law to Computer Programs, 70 Minn. L. Rev. 471 (1985)  
 
CONTU Revisited:  The Case Against Copyright Protection for Computer Programs in 
Machine-Readable Form, 1984 Duke L. J. 663 (1984) 
 
Good Legal Writing:  Of Orwell and Window Panes, 46 U. Pitt. L. Rev. 149 (1984), 
 republished in INTRODUCTION TO LEGAL STUDIES (Brettel Dawson &  
 Neil Sargent, eds. 1995) 
 
Reviving Zacchini:  Analyzing First Amendment Defenses in Right of Publicity and 
Copyright Cases, 57 Tul. L. Rev. 836 (1983) 
 
Sentence Review and Sentence Disparity:  A Connecticut Case Study, 10 Conn. L. 
Rev. 5 (1977) 
 
PUBLICATIONS IN COMPUTING AND SCIENTIFIC JOURNALS 
 
Overturning a $1 Billion Copyright Award Against a Broadband Provider, 69 Comm. 
ACM (forthcoming July 2026) 
 

Should Broadband Providers Be Liable for Subscribers’ Infringements?, 69 Comm. 
ACM 24 (March 2026) 
 
Assessing the Feasibility of Collective Licensing of In-Copyright Works as Training 
Data for Generative AI Systems, Proceedings of the Nat’l Acad. Sci. (forthcoming 
2025) 

Machine Unlearning Doesn’t Do What You Think: Lessons for Generative AI Policy & 
Research, 39th Conference on Neural Information Processing Systems (NeurIPS 
2025), Position Paper Track (with A. Feder Cooper et al.) 

Does Using In-Copyright Works as Training Data Infringe? 68 Comm. ACM 28 (Nov. 
2025), prepublished in Kluwer Copyright Blog, July 21, 2025, 
https://legalblogs.wolterskluwer.com/copyright-blog/does-using-in-copyright-
works-as-training-data-infringe/  
 
AI Authorship Revisited, 68 Comm. ACM 26 (July 2025) 
 
California’s AI Act Vetoed, 68 Comm. ACM 18 (March 2025) 
 
Do Social Media Platforms Have Free Speech Rights to “Censor” Conservatives?, 
67 Comm. ACM 24 (Nov. 2024) 
 
Thinking About Possible Remedies in the Generative AI Copyright Cases, 67 Comm. 
ACM 27 (July 2024), first published as How to Think About Remedies in the 

https://legalblogs.wolterskluwer.com/copyright-blog/does-using-in-copyright-works-as-training-data-infringe/
https://legalblogs.wolterskluwer.com/copyright-blog/does-using-in-copyright-works-as-training-data-infringe/


 13 

Generative AI Copyright Cases, Lawfare, Feb. 15, 2024, 
https://www.lawfaremedia.org/article/how-to-think-about-remedies-in-the-
generative-ai-copyright-cases  
 
Report of First Workshop on Generative AI and Law, 
https://arxiv.org/abs/2311.06477 (co-authored with A. Feder Cooper et al.) 
 
U.S. Copyright Office’s Questions About Generative AI, 67 Comm. ACM 25 (March 
2024) 
 
Generative AI Meets Copyright, 381 Science 158 (July 14, 2023) 
 
Legal Challenges to Generative AI, Part II, 66 Comm. ACM 16 (Nov. 2023) 
 
Legal Challenges to Generative AI, Part I, 66 Comm. ACM 20 (July 2023) 
 
A Legal Challenge to Recommendation Algorithms, 66 Comm. ACM 32 (March 2023) 
 
Some Misconceptions about Software in the Copyright Literature, CSLAW '22: 
Proceedings of the 2022 Symposium on Computer Science and Law 131 (Nov. 2022) 
(with Joshua Bloch) 
 
The Emergent Legal Right to Repair Electronic Devices, 65 Comm. ACM 22 (Nov. 
2022) 
 
Apple’s Challenge to Virtualization Software, 65 Comm. ACM 24 (July 2022) 
 
Copyright Implications of Emulation Software, 65 Comm. ACM 20 (March 2022) 
 
Text and Data Mining of In-Copyright Works: Is It Legal?, 64 Comm. ACM 20 (Nov. 
2021) 
 
Reimplementing Software Interfaces Is Fair Use, 64 Comm. ACM 24 (July 2021) 
 
The Move Toward Stricter Internet Platform Rules, 64 Comm. ACM 26 (March 2021) 
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