Sample brief-torts

Adams v. Bullock.  (the “sizzle-game” case).

NY Ct. App.  1919. (note: this is the court of last resort in NY)  Cardozo.  p. 31

Parties:

· P: 12-year old boy. 

· D: Operator of city trolley line.  

Facts:

· P was walking on bridge over trolley line while swinging an 8-foot wire.  Wire came into contact w/ trolley wire under bridge, shocking and burning P.  

· Bridge was often used as shortcut by pedestrians and children played on it.  

· Sides of bridge protected by 18” parapet, wire was 4 ½’ feet below bridge.  

Procedural History:

· Verdict for P at trial court, affirmed by Appellate Division, appealed to NY Ct. App.

Issue: 

Was D negligent in not taking further precautionary measures to avoid this accident?  

Rule: 

When exercising lawful franchise, not liable for those dangers that are not within the ordinary prevision.  Duty to adopt all reasonable precautions, but if danger unforeseeable, unprecedented, then not negligent.

Holding: 

D was not negligent.  D adopted all reasonable precautions to minimize foreseeable perils, this accident was not foreseeable.

Court’s Reasoning:

· No amount of care could have allowed D to predict where this accident would have occurred, accident was completely unprecedented.  

· D followed customary practices.  

· Potential ways to avoid the accident (guards, insulated wires) prohibitively expensive.  

Party Arguments: None mentioned.

Professor’s Take: 

· Cardozo loaded the concept of foreseeability, equating it w/ naïve empiricism – so long as this precise type of accident at this place hasn’t happened before, it’s unforeseeable.   
Very restrictive notion of foreseeability.  

· Type of precautions discussed by Cardozo are extreme, expensive, but there could have been more reasonable alternatives (warning signs, etc.).  This is important because the burden of the precaution figures heavily into the finding of negligence.  

