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“Being Helplessly Civilized Leaves Us
at the Mercy of the Beast”

Post-9/11 Discourses on Torture in
the United States

The hooded Iragi man standing on a box with his outstretched arms
tied to electric wires, the goggled and mufiled prisoners at Guantdnamo, and
the former US. army reservist Lynndie England smilingly peinting to the
naked Iraqi detainees are just some of the iconic images that have shocked
the world in recent years.' Yet much before these pictures were released in
2004, there were comments by U.S. state officials about the need for unprec-
edented actions in the post-9/11 context. For instance, Cofer Black, the CIA%
former counterterrorism chief, in his testimony before the U.S. Congress,
said in 2002, “There was a before-9/11 and an after-9/11. After 911, the gloves
came off”™ Similarly, former vice president Dick Cheney proclaimed right
after 9/11, “defeating terrorists meant that we also have to work | .. sort of
the dark side. . .. A lot of what needs to be done here will have to be done
quietly, without any discussion;s thereby earning his nickname of Darth
Vader.! President George W. Bush, while denying the use of torture by the
United States, simultaneously made comments such as, “T will never relent
in defending America—whatever it takes”s These comments collectively
reflected an exceptional rhetoric that emerged right after 9/11, their mean-
ings becoming more visible only in the 2004 Abu Ghraib pictures.

In this chapter, 1 analyze the post-g/11 debates on torture in the United
States concerning Guantdnamo Bay, Cuba. I examine the theorizations by
scholars that Guantdnamo constituted a state of exception or a space without
legal and political rights.® In particular, I ask whether the state-of-exception
argument adequately captures the torture debate in the context of Guanté-
namo (and by extension Abu Ghraib). While Guantanamo has certainfy hot

been the only site of the torture debates, especially given the extraordinary -
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rendition program under which detainees were .ﬂmzmmmnmma to nosﬁzo_m that
torture, ot to secret CIA prisons, here T focus on mgswm:mao asa @.ﬂam&\
site of the torture debates in part because of the symbolic and normative sig-
nificance of this space for the post-9/11 debates. . .

In the chapter, I suggest that in contrast to the state-of-exception argu-
ment, a more usefu! framework for understanding the torture am@.m% is ﬁ.o
analyze the tension between law and violence in liberal democracies, This
tension is most apparent in the withdrawal of the mo-nm._:ﬁ Szﬁ..maﬁmao _um
the United States” The liberal state’s need to distinguish its own ?:wmsm
yiolence from “inhumane” violence forces the state to find ways of .EE-
ing” the violence both literally (by withdrawing the Eo.B& and rhetorically.
Rhetorically, the state first attempts to deny the very existence o,_um torture and
subsequently characterizes the acts of violence as “not torture _EEQ than
torture.® The reason why it is able to do so is that the extent of violence per-
mitted and prohibited is by definition ambiguous, _

The withdrawal of the torture miemo, of course, does not indicate that
the state stops using excess violence, The state allows law to accommodate
the possibility of using violence as long as it does not reach the ._“Emng of
its own definition of torture. Thus, the introduction of aggressive methods
against particular subjects at Guantdnanio is a manifestation of a no:mn:wﬁ
negotiation of the state and law with violence. Even the Supreme Ood.pnm
nonintervention in the post-9/11 torture debate is emblematic of the ambigu-
ous status of excess violence in liberal democracies. The broader implication
of law’s constant struggle with violence is that it is necessary to reconceptual-
ize state power by rethinking Foucault’'s notion of governmentality. [ suggest
that excess violence should be considered not merely as a remnant of past
spectacular torture but rather more centrally as a part and vm_.,n& of the .E.ﬁ
of government. Here I illustrate the use ‘of medical personnel in developing
Interrogation techniques as just one instance of the way excess violence func-
tions within the art of government through the formation of what Foucault
has termed the juridico-medical complex.

Undoing the Exception

As indicated in the introduction, post-o/11 policies in the United m.ﬁmﬁmﬂrmé
been primarily analyzed as representing a “state of exception” or a “legal -
black hole” where no legal or political rights exist. To recall one of the most
influential conceptions in this regard: Giorgio Agamben has ﬁmﬁma that the
“unclassifiable and unnameable” status of the detainees in Guantdnamo pro-
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vides the perfect example of “bare life” which is a life reduced to a subhu-
man level, in a state of exception.? Similarly, Judith Butler characterizes the
treatment of the detainees in the “Guanténamo Limbo” in the following way:
“They are outside the law, outside the framework of countries at war imag-
ined by the law, and so outside the protocols governing civilized conduct™
In contrast to this conceptualization of the post-9/11 policies on detention
and interrogation as an exception, a closer analysis of the memos suggests
that Guantédnamo exhibits not a suspension of laws per se but a more selec-
tive albeit aggressive engagement with the laws. B

Here Nasser Hussains analysis of memos that focus on detention and lack
of rights for detainees is useful. As Hussain puts it, Guantdnamo is more of
a “legal loophole” than a “legal black hole™ He notes, “It is empirically the
case that what one witnesses in contemporary emergency is a proliferation
of new laws and regulations passed in an ad hoc or tactical manner, admin-

istrative procedures, and the use of older laws and cases tweaked and trans- -

formed for newer purposes.” Hussain describes the proliferation of laws and
detailed analysis in these memos as exhibiting a form of “hyperlegality™
Similarly, Fleur Johns points out, “Far from a space of ‘utter lawlessness’ . . .
one finds in Guantdnamo Bay a space filled to the brim with expertise, pro-
cedure, scrutiny and analysis™ Indeed, even though these authors do not
focus on the torture memo in their analysis, I illustrate that the latter also
represents a form of “hyperlegality” that involves a more aggressive use of
gaps within the preexisting laws on torture. Thus, the torture memo could be
termed as an instance of “aggressive hyperlegality” where the hyperlegality
is meant specifically to narrow the protections possible under the laws. Fur-
ther, even conceptually, the meaning of emergency ot exception is belied by
the recent policies. As Hussain writes,

That is, traditionally an emergency or exception, at least as an ideal type,
{is] operated by suspending regular law and utilizing a range of maneuvers
that were both temporary and specific in order to confront a given situa-
tion, »Hommw most emergency laws are neither temporary nor categorically
distinct from a larger set of state practices. :

Thus, both in terms of the traditional notion of exception as a more
bounded concept--temporary and specific—and in terms of the aggressive
use of gaps within actual laws against torture and indefinite detention, the
state-of-exception framework appears inadequate. Further, T contend that
the state-of-exception argument does not explain three particular aspects
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of the torture debate. First, it does not explain why the liberal state with-
drew the so-called torture memo (which narrowed the protections against
torture) despite insisting on the validity of its arguments, Second, as noted
earlier, it does not acknowledge that the state memos do not represent com-
plete lawlessness but rather exhibit an aggressive use of preexisting gaps

. within the laws. Third, it does not address the continuities in the practices

of torture in the pre- and post-9/11 period, which are crucial to explain-
ing the significance of violence in the art of government. The analysis of
the post-o/11 memos as aggressive hyperlegality thus becomes particularly
crucial at this time because, as I illustrate, even when some of the so-called
exceptional policies are withdrawn, the preexisting tensions in law toward
excess violence still continue to function as a continuously negotiated part
of governmentality.

Contextualizing the Torture Debate

The post-9/11 torture saga in the United States became explicitly visible only
in 2004. In that year the infamous abuses in the Abu Ghraib wimo?. Iraq,
emerged in the public arena in the CBS show Sixty Minutes when the shéw
aired the pictures of Iraqis being tortured and abused by US. personnel,
Even though- immediately after g/11 there had been numerous allegations of
torture of detainees at Guantanamo Bay, Cuba, it was the shocking pictures
of torture that confirmed the presence of these practices at Abu Ghraib and,
later, in Guantidnamo, These abuses ranged from acts of physical torture,
such as beating, jumping on the back and legs, sexual assault, kicking to the
point of bleeding and, often, becoming unconscious to forms of mental tor-
ture, for example, being stripped naked, forced to wear womens underwear
(up to fifty-one days as the sole article of clothing), frightened through the
use of phobias, put on leashes, hooded, deprived of food, sexually humili-
ated, and denied religious wmmcqmgmbﬁ.a ‘ ‘

The pictures were soon followed by the leak of a number of formerly clas-
sified official U.S. memos. These memos, written in the 2001-2003 period,
seemed to suggest that the acts of torture were not “aberrations” but rather
were part of an authorized policy for Guantdnamo (if not for Iraq). If ene

looked at the methods authorized by the state for Guantdnamo at one point

or another, they were sleep deprivation, stress positions, isolation up to thirty
days, use of phobias such as fear of dogs, removal of clothes, environmen-
tal manipulation, and mild, noninjurious physical contact such as grabbing

and poking in the chest with the finger as well as light pushing.” Thus, there
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appeared to be a clear relationship between many of the methods authorized
in the leaked memos and the acts at Abu Ghraib. The state responded by
first trying to delink the discussions in the memos about the use of aggres-
sive methods in Guantdnemo Bay from torture in Iraq.” Yet that strategy did
not work, because the logic of the memos was apparent in both the review
of methods authorized in Guantdnamo Bay and in the pictures of torture in
Iraq. The second major step in 2004 was the withdrawal of the most egre-
gious of these memos, the Bybee memo {which I discuss below), and the
replacement of this by the Levin memo. I use this example of withdrawal of
the memo both as symbolizing the limitations of the state-of-exception anal-
ysis and for strengthening an alternative frameworlk for analyzing the torture
debate: namely, the continuing struggle of law with excess viclence.

The Liberal State and the Act of Withdrawal:
Why Was the Bybee/ Yoo Memo Withdrawn?

As noted in the last chapter, states rarely admit their reliance on torture, but a
liberal state in particular has to distance itself from torture precisely because
the absence of these acts represents the success of the “progressive narrative”
that Paul Kahn refers to.” Thus, when there emerged in 2004 memos link-
ing acts of torture to actual policy discussions, and authorizing documents,
a moment of crisis was potentially created. The anxiety was reflected in the
multiple strategies employed by the United States, which initially denied
the existence of torture and then, when it proved impossible to sustain that
denial, denied authorship of policies related to these acts especially in Iraq.
Despite these classic strategies of official denial that the United States
invoked, a particularly crisis-generating memeo in the post-9/i1 period
was the August 2002 memo signed by the then-assistant attorney general,
Department of Justice, Jay S, Bybee (now widely believed to have been
authored by another state official, John Yoo, and henceforth referred to as the
Bybee/Yoo memo). This memo has been considered an exceptional docu-
ment because of its attempt to narrow protections against torture, thereby
threatening to challenge one of the basic premises of a liberal democracy:
that democracies do not condone torture under any circumstances. A close
examination of the Bybee/Yoo memo illustrates the ways in which it trans-
gressed the delicate balance that a liberal state seeks to maintain between
relying on legal violence and transforming itself into the “brutal other” The
Bybee/Yoo memo attempted to maintain the balance by indulging in what
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[ term an aggressive hyperlegality and yet had to be withdrawn precisely
because of its inability to do so.

Many scholars suggest that the E&nﬁ_%oo memo was primarily written
for the CIA and, therefore, may not be directly relevant for understanding
the torture debate at Guantdnamo because of its status as a U.S. naval bage
However, I focus here on the Bybee/Yoo memo because the memo rerainsg
both symbolically and conceptually one of the most controversial and signif-
icant moments of the torture debate. This is the case primarily because it was
one of the first memos to emerge after the Abu Ghraib pictures were leaked
and soon becamte a symbol of the exceptional policies of the administration,

" since it was read as authorizing torture. The memo became so controver-

sial that it was publicly withdrawn and replaced by a new memo—an action
unprecedented as far as the other memos and documents were concerned.
Further, the Bybee/Yoo memo is pertinent because even its arguments
Hnmma&bm the scope of the commander-in-chief powers and the definition of

 torture are reiterated in many different memos and documents of the post-

9/11 context, Indeed, some of the same arguments that form the foundation
of the Bybee/Yoo memo were echoed in another John Yoo memo, written
in March 2003 (that surfaced in 2008), this time explaining how protec-
tions against torture were limited in relation to the military as well.”* As the
author of the two memos, John Yoo, told Esquire inh 2008, “The basic sub-
stance of the memo released yesterday [2008] and the one released in 2004
is the same> Therefore, Yoo himself notes the' similarities in his interpreta-

. tion of laws regarding the CIA and the military interrogators for a certain

period. Further, the memos and documents that emerged in 2009 concern-
ing the high-value detainees (defined as high-ranking al Qaeda and affiliate
members, with knowledge of imminent threat and potentially threatening to
the United States if released) echo some of the core arguments* Thus, even
though the continued emergence of new memos explains specific parts of
the puzzle regarding different sites and actors, the Bybee/Yoo memo retains
Particular significance in understanding the torture debate.

The Bybee/Yoo memo follows the same framework as the other formetly
classified memos in the 2001-2002 period regarding the nonapplicability of
U.S. and international laws to the detainees at Guant4namo, The 2002 John
Y00 memo on detention claimed that the Geneva Conventions were not
applicable to the detainees at Guantdnamo Bay because of the unique nature
of the conflict and thereby made the Federal Torture Statute {based on the
UN Convention on Torture) the focus of attention.” 'This is the case because
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the Federal Torture Statate (1994} characterized any attempt or act of torture
by U.S. state officials outside the United States as 2 criminal offense.*

Two of the more controversial suggestions of the Bybee/Yoo memo were
that the executive as commander-in-chief could unilaterally introduce
aggressive methods of interrogation beyond the ones permissible under the
Federal Torture Statute, and certain excuses or justifications could be pro-
vided for methods that violate this statute. The Bybee/Yoo memo empha-
sized the unprecedented nature of the terrorist attacks and suggested that
even if cases regarding the aggressive methods of interrogation authorized
by the president come up for prosecution under the Federal Torture Statuge,
the courts should not entertain these cases since that would challenge the
president’s authority.” In fact, the memo suggests that even the application
of the congressional statute against torture could be considered unconstitu-
tional if the commander-in-chief authorized certain methods as necessary
for the war. The Bybee/Yoo memo also stated that if some officials did violate
the statute, “standard criminal law defenses of necessity and self-defense”
may be used to bypass criminal prosecutions.® The conditions for evoking
the necessity and self-defense arguments were by definition fulfilled by the
context of terrorism. ) :

Since the Bybee/Yoo memo did not directly address why the military |

would not be bound by the several other laws that could apply to the use of
torture, the 2003 Yoo memo illustrates that the Bybee/Yoo logic could simply
be extended to almost all the other laws. In other words, the commander-
in-chief could override any laws if the methods prohibited under them were
considered necessary for the war. Just for example, the Yoo memo notes the
following regarding the federal criminal laws that prohibit assault, maim-
ing, and torture: “if.they were misconstrued to apply to the interrogation of
enemy combatants,” they “would conflict with the Constitution’s grant of the
Commander in Chief power solely to the President” .
These memos, ironically enough, identify the source of the president’s
inherent authority as the U.S. Constitution. On the basis of the “text, struc-
ture and history of the Constitution,* Yoo places in the executive the entire
responsibility of declaring war, conducting war, and protecting the security
of the nation. His positions differ little in his academic writings, particu-
larly regarding the president’s commander-in-chief powers. As David Shultz
writes, “To read The Powers of War and Peace is to read the ideological lat-
ticework upon which the Bush Administration’s grasp for presidential power
is constructed”” Sure enough, in his book, Yoo writes, “If we assume that
the foreign affairs power is an executive one, Article II effectively grants to
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the president any unenumerated foreign affairs powers not given elsewhere
to the other branches” Once Yoo establishes that the executive does have
control over foreign affairs, including the conduct of war, it is not difficult for
him to conclude that “in wartime, it is for the President alone to decide what
methods to use to best prevail against the enemy."s ‘

For Yoo, the position is further strengthened by the post-g/11 actions of
the Congress and the past decisions of the Supreme Court. Yoo, for instance,
points to the Supreme Court’s acceptance in the past {reiterated to some extent

by the Thomas opinion in Hamdi)* that the president had the power ta decide

‘. the exact nature of the operations within the context of the war Yoo also
" notes that by passing the Authorization of Military Force (AUME) resolution

in 2001, the Congress designated the president as the authority responsible
for conducting the war against al Qaeda (and the Taliban).* War operations,
according to Yoo, included not only killing and capturing the enemies in the
battlefield but also detaining and interrogating them. Indeed, by describing

the nonstate (almost invisible) nature of the multinational terrorist group al

Qaeda, Yoo creates’a powerful defense for detention and for gaining “informa-
tion [as] . .. perhaps the most critical weapon for defeating al Qaeda™
Yoo's theoretical justifications of the president’s powers have been subject
to much criticism by constitutional law scholars and human rights activists.
However, even while recognizing that Yoo's arguments provided an unprec-
edented ideological justification for the increased powers of the executive
after 9/11, it is significant that these arguments were essentially based on a
particularly aggressive reading of the existing U.S. Constitution that did not
require a formal suspension of the laws. .
_Of course, even while the memos suggesied that the commander-in-chief
powers regarding interrogations cannot be challenged in times of war, espe-

. clally by congressional statutes, the Bybee/Yoo memo writers also needed to

tnake sure that in case this interpretation were not accepted, the definition
of torture within existing statutes was narrowly interpreted. As further evi-
dence of aggressive hyperlegality, the Bybee/Yoo memo circumscribed the
scope of the main statute on torture, namely, the Federal Torture Statute,’
by suggesting a very narrow way of defining torture as involving the most
egregious physical acts.® Here the significance of the memos on detention
that declared the nenapplicability of the Geneva Conventions to the detain-
ees (thereby removing the prohibitions under the Uniform Code of Military
Justice and the War Crimes Act for the military) becomes especially visible.
The main hurdle to the introduction of harsh interrogation techniques then
becomes the Federal Torture Statute.
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The Federal Torture Statute (Section 2340A) defines torture as an “act
committed by a person acting under the color of law specifically intended to
inflict severe physical or mental pain or suffering (other than pain or suffer-
ing incidental to lawful sanctions) upon another person within his custody
or physical control”# Tt is important to note here that the United States had
introduced certain reservations during the ratification of the UN Conven-
tion against Torture that were reflected in the Federal Torture Statute,” But as
another indication of its aggressive hyperlegality, the Bybee/Yoo memo used
these reservations to vigorously restrict the scope of the U.S. torture stat-
ute, especially with regard to defining terms such as “severity” and “specific
intent” For instance, one of the major differences between the U.S. statute
and the UN convention was that in the UN convention there was little clar-
ity about “intent,” whereas the United States wanted to emphasize “specific
intent” rather than “general intent” as far as the act of torture was concerned.®
'The Bybee/Yoo memo went a step further to ensure that “specific intent” was
extremely narrowly defined “as the intent to accomplish the precise criminal
act that one is [was] later charged with "+ In this case, “severe pain and suffer-
ing” had to be the precise purpose of the act for it to be culpable, thereby ren-
" dering mere knowledge of pain resulting from the actions as inadequate for
establishing culpability, making it almost impossible to prove specific intent,

Further, in the absence of an accepted definition of “severity” in the legal
discourse, the memo specified a certain understanding of severity based on
discussions in certain health statutes. The Bybee/Yoo memo states, “These
statutes suggest that severe pain; as used in Section 2340, must rise to a sim-
ilarly high level-—the level that would ordinarily be associated with a suf-
ficiently serious physical condition or injury such as death, organ failure, or
serious impairment of body functions—in order to constitute torture”# Here
the lack of clarity in discussions within Congress on the precise meaning
of the term “severe” led to the memo focusing on other statutes regarding
health benefits to shed light on what constituted severity. Thus, a particularly
narrow legal regime seemed to have been created by the Bybee/Yoo memo,
wherein the protections against torture were limited to- the most egregious

physical pain, A narrow way of defining torture made it difficult to consider .

a number of controversial methods of interrogation authorized and visible
at Guantanamo and Abu Ghraib as torture, and if by chance they were chal-
lenged under the torture statute, the methods could be defended as having
being authorized by the commander-in-chief,

Unsurprisingly, the Bybee/Yoo memo has been the subject of-much criti-
cism. The memo has been criticized from a more normative point of view
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as being a “disgrace” for the United States.® Some others have considered
this memo as exemplifying the role of “right-wing radicals” under the Bush
administration.” Thus, both these formulations see this memo as an excep-
tional moment in the U.S. context. A very powerful critique of the memo has
been written by David Luban, who not only looks at the fallacies in the legal
arguments used by the Bybee/Yoo memo but also suggests that the memo
represents an explicit creation of a “liberal ideology of torture”* This 1ib-
eral ideology of torture is a peculiarly liberal phenomenon that ironically
emerges from a rejection of four other aims of torture, :mEm.? cruelty, pun-
ishment, fudicial torture, and terrorizing people, each of which s, according

" to Luban, unacceptable to liberalism due to the latter’s emphasis on human

dignity.* Thus, only one particular aim for torture is conceivable for liberals:
intelligence gathering in order to prevent future harm. And when torture is
used for this “purer” purpose, it may not even be considered torture and,
indeed, there are limits to the nature of tortare allowed.*® Luban, of course,
questions even this form of torture as being unacceptable because its basis—
the ticking-bomb scenario—is never reliable and threatens to be unabash-
edly consequentialist.

Luban and others also critique the Bybee/Yoo memo as a legal document,
claiming that none of its arguments is very convincing and that al of them
lack adequate support. For instance, Luban and Margulies critique the appro-
priateness of using a definition of “severity of pain” based on a health statute
about an “emergency medical condition” to analyze U.S. protections against
torture.”* Jeremy Waldron also points to the faulty understanding of severity
in the Bybee/Yoo memo, which considers the impact of an untreated condi-

“tion leading to impairment or dysfunction as the meaning of severity itself.»

Further, according to Luban, the emphasis on the “specific intent” require-
ment and the use of “self-defense”.and “necessity” defenses were either mis-
construed or had little precedent in US, law and were primarily meant to
deliberately create a liberal ideology of torture. As Margulies explains, while
a distinction between “intent” and “knowledge” can be made in the case of a
Surgeon who may know that pain would be caused by her actions but did not
intend to cause it, in the case of interrogation this has little meaning because
the point in interro gation is to inflict pain. While all these arguments present
w.man:aa critiques of the legal arguments in the Bybee/Yoo memo, portraying
wﬁ as an example of bad lawyering, they underscore the aggressive hyperlegal-
ity in the memo rather than consider the memo as a lawless attempt.

. Conversely, a focus on aggressive hyperlegality also allows us to note the
limitations of this phenomenon vis-a-vis torture. In other words, while the
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 memo did represent aggressive hypetlegality, not lawlessness, it did become
a liability for the state, especially after the Abu Ghraib pictures were released.
Thus, an additional question that is addressed neither by exception theorists
nor by these critiques of bad lawyering is why, after creating and justifying
the narrowing of protections against torture, the liberal state had to with-
draw the egregious memo on torture from the realm of public discourse.
In particular, I am referring to the need for the Bybee/Yoo memo to be
withdrawn after the memo provided ways to narrow the protections against
torture. In the new Levin memo, the section on necessity, self-defense, and
the commander-in-chief powers was dropped in its entirety by the admin-
istration, which claimed that the “Presidents Commander-in-Chiéf power
and the potential defenses to liability [were]—and [remain|—unnecessary.’s
The use of the term “unnecessary” is significant because it reveals the belief
among state officials that the president can authorize methods in violation
of the Federal Torture Statute. However, the fact remains that the blatant
aspects of the torture memo were withdrawn in the Levin memo. Here 1
take the withdrawal of the Bybee/Yoo memo as an instance of the state tak-
ing deliberate actions to contain the torture controversy and explore its
significance.”

As noted eatlier, the symbolic act of withdrawal cannot be explained either
_u< the exception argument or by a mere critique of bad lawyering. I suggest
that the withdrawal of the memo became necessary because, first, it created
a direct link between the U.S. policymakers and the perpetrators of violence

and, second, the memo explicitly provided a framework for authorizing acts

that exceeded the acceptable levels of violence in a liberal democracy.

In this context, the contributions by Robert Cover, Austin Sarat, and Tim-
othy Kaufman-Osborn (as discussed ini the introduction) on the ambivalent
relationship of law to violence becomes useful.” Apart from pointing to ways
in which mainstream theorists such as Hart and Dworkin focus on law as
primarily rules, norms, and principles, leading to a “forgetting of violence,”
these scholars illustrate how the state tries to deny the role of violence in law
despite its use.®* According fo Austin Sarat and Thomas Kearns, the domi-
nant theory of legal violence suggests that “necessary” violence is primarily
the action of agents who enforce the decisions made on the basis of abstract
rules and principles. The emphasis of the mainstream legal theorists is on a
bureancratic structure of judicial decision making rather than on concrete
acts of legal interpretation by the judges.® This, in turn, denies the important
fact pointed out by Robert Cover that “legal interpretation takes place in a
field of pain and death” and has physical implications.®

78 | “Being Helplessly Civilized Leaves Us at the Mercy of the Beast”

The example of the death penalty illustrates how the judges distance them-

.. selves from acts of violence. As Kaufman-Osborn explains, the viclence is

seen as being reflected only in the “deeds” of the executioner while carrying
out the act of execution and not in the “words” of the judge proclaiming the
execution, thereby allowing judges to ignore the integral relation between
the two.® Thus, liberal states attempt to present violence as being marginal to
law, rather than being EWmmSE‘ pervasive at both levels: legal interpretation
and legal- enforcement. In the post-9/11 context, the presence of the justifica-
tory memos alongside the acts of torture in Abu Ghraib created a direct link

" between the interpreters of law (memo writers) and the acts of torture, When

the pictures of torture confirmed the presence of these acts, the state started
denying having authorized them, and when that tactic failed, withdrew the

~ visible and explicit justificatory discourses. 'The symbolic significance of the

act of withdrawal is that even at the height of the “war on terror” rhetoric,
the Bush administration could not defend torture as torture, and when the

" leaked Bybee/Yoo memo appeared to be the genesis of the torture and abuse

at Abu Ghraib (via Guantinamo), the memo had to be publicly withdrawn.
This was the case because the state always attempts to portray its own
violence as “humane” in opposition to “inhuman” nonstate violence. This is
most visible in the change in the methods of execution in the United States
from hanging to gas chamber to electric chair and, finally, to lethal injec-
tion.® Bach time the newer method was proclaimed as a less painful method

of execution, and lethal injection was considered the most humane one. The

withdrawal of the wu&wm\%oo memo, thus, has to be seen as the liberal state’s
. attempt to ensure that the distinction between the humane “self” and the
- inhuman “other” is clearly maintained. If torture were allowed, this major

distinction between the controlled state and the brutal other would have
been questioned. Here again the parallel between methods of execution and
methods of interrogation becomes important, Developing humane meth-

* " ods of execution, Austin Sarat notes, is not done out of concern for the exe-
. cuted; rather it is done to constantly ensure that the liberal state seems more
- humane than the other, The humane methods exist also to spare the wit-

nesses from watching the pain and seeing the marks on the body of the con-
demned.® In fact, the recent debates on botched executions by lethal injec-
tions indicate the inability of the state to do away with pain even in its most
humane method of killing.% In the case of interrogations, it is also the use of
nm.E:dea terms and comparisons to routine activities (as well as references to
harsh” or “enhanced” techniques), on the one hand, and the use of mental
and less physically brutal methods of torture, on the other, that allowed the
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state to proclaim that it does not use torture (see chapter 3). Thus, the with-
drawal of the memo became necessary because the Bybee/Yoo mema along-
side the Abu Ghraib pictures explicitly linked the state to unacceptable levels
of violence, creating a crisis in the legitimacy of the liberal state,

When does violence reach such a magnitude that it threatens the legiti-
macy of a state? Here the argument is not so much a particular identifiable
or fixed threshold of viclence that the state crosses but rather a combination
of contingent circumstances that creates the anxiety for the state. In the post-
9/11 context, it was the leak of the photos, the emergence of the memos and
documents, and the Bybee/Yoo memo clearly articulating the overstepping
of some boundaries of unacceptable violence (always negotiated, as a later
section will illustrate) that required a withdrawal of this egregious docu-
ment. The focus, therefore, is on the symbolic act of withdrawal that follows
precisely because of a peculiar relationship that law has with violence in lib-
eral states: the state cannot embrace its own violence when it is too explicit
but still requires it and, hence, finds ways of reining in the violence to accept-
able levels. The difficulties in doing so are illustrated in the death penalty
debates mentioned earlier and also will be more specifically discussed in the
last section of this chapter, which addresses the liberal state’s innovative and
constantly negotiated attempts to accommodate excess violence through, for
example, the creation of a juridico-medical apparatus.

The question is whether with the withdrawal of the Bybee/Yoo memo, the lib-
eral state’s tension with excess violence during interrogations disappears, I argue
that while the Bybee/Yoo memo, based on arguments advocating “unchecked
and unbalanced” presidential power, explicitly narrows the protections against
torture, its withdrawal does not represent the end of the torture debates.® To plat
it ariother way, the reason why the torture debate is better explained by analyz-
ing law’s relationship to violence is that the Bybee/Yoo memo’s definition of tor-
tare is not an entirely new creation, T argue that while the Bybee/Yoo memo is
significant to the extent that it narrowly reads the protections against torture,
some of its arguments rely on torture debates in the pre-9/11 period, making it
difficult for the liberal state to completely do away with the problem of dealing
with this form of excess violence. This tension is articulated by the architect of
the torture memos in the following way. When John Yoo was asked about his
specific interpretation of the term “severity;” he said,

Its the phrase Congress used. 'The main criticism, which is certainly fair, is
that statute is so different from this one, how can you borrow the language

of one and include it in the other. On the other hand, thats the closest you
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can get to any definition of that phrase at all. . . . The other thing T was
-quite conscious of was I didn't want the opinion to be vague 5o that the
people who actually have to carry these things out don’t have a clear :Sm.,
because I think that would be very damaging and unfair to the people who
are actually asked to do these things. The way I read what the departnient
did two years later, was they just made the line blurry again.® .

Thus, Yoo points to an existing lack of specificity regarding the definition of
torture and the meaning of these terms that the memos pounce upon and
aggressively interpret. And Yoo went on: “Yeah, so when they rewrote the

" memo, they made the lines less clear. They deleted that sentence. But i’s not

all that different in what it actually says and what it actually allows® [ the
statement made by John Yoo that nothing changed in the Levin memo acty-

ally true?

Definitional Ambiguities That Linger On

The Bybee/Yoo memo was presented 5 critics as an exceptional moment
in the torture debate and its withdrawal as indicating that the liberal state
could put to rest all suspicions regarding its reliance on illegitimate violence,
However, in this section, I note how one of the more controversial sections of
the Bybee/Yoo memo—namely, the narrow definition of torture—is not just
a creation of the post-9/1t period. Rather, it is a reflection of & more ambigu-
ous relationship that U.S. law has to the definition of torture that was present

_in the very formulation of the Federal Torture Statute, Analyzing the ten-

sions regarding the definition of torture in the very ratification of the same
statute indicates the constantly negotiated nature of law with excess violence

- even while the liberal state emphatically claims both legally and morally that
+ forture is impermissible in a democracy. Further, the pre-9/11 debates also

register ways in which the liberal state often struggles to find ways of accom-
nodating excess violence even while trying to conform to its legal obliga-
tions. It is this tension that underlies the quotation from Judge Gonzales at a
press briefing in 2004: “The administration has made clear before, and I will
reemphasize today that the President has not authorized, ordered or directed
in any way any activity that would transgress the standards of the Torture
Convention or the Torture Statute, or other applicable laws”® The empha-
sis on legal obligations rather than a general denial of torture points to the
ambiguities that remain from the pre-9/11 context in the laws regarding the
definition of torture in the Federal Torture Statute, ,
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The narrow definition of torture has, of course, not been the only area
of concern as far as aggressive interrogation methods are concerned. Other
strategies included the use of euphemisms or sanitized terms such as “sleep
adjustment” or a “frequent flyer program” for sleep deprivation. While I dis-
cuss these additional strategies applied by the liberal state to mask its tension
with excess violence in chapter 3, here I focus on the definition of torture in
the Federal Torture Statute as an illustration of the liberal state’s continued
tension with excess violence. In particular, I point to the similarities between
the definitions of torture in the U.S. Senate ratification debates in 1990 and
the Bybee/Yoo memo. While the similarities themselves are not surprising
given that the Bybee/Yoo memo is merely interpreting the same statute, they
serve as a reminder that these definitional ambiguities troubled the Senate
ratification debates as well and that the withdrawal of the Bybee/Yoo memo
did not automatically resolve these tensions.

The definition of physical and mental torture was a subject of much con-
cern in the U.S. Congress during the ratification of the UN Torture Conven-
tion. For instance, in 1990, Mark Richard, the then-deputy assistant attorney
general in the Department of Justice, stated in his wiitten and oral statement
in front of the Senate Foreign Relations Committee, “Torture is understood
to be that barbaric cruelty which lies at the top of the pyramid of human
rights misconduct”® Richard goes on to explain what he calls a “relatively
general definition” According to Richard, there seemed 1o be a “degree of
consensus” on physical torture—“the mere mention of which send chills
down one’s spine: the necdle under the fingernail, the application of electric
shock to the genital area, the piercing of eye balls etc”” Indeed, he terms
techniques that “inflict such excruciating and agonizing physical pain . . . as
the essence of torture”” Hence, he writes, “the Convention chose the word
‘severe’ to indicate the high level of the pain required to support a finding
of torture?” 'Thus, the 1990 Justice Department lists ﬁmannEom that cause
long-lasting physical injuries on the body as the “essence” of torture and link
this to the term “severity,” thereby exhibiting the origins of some of the argu-
ments found in the Bybee/Yoo memo.

In fact, even the new Levin memo (that replaced the m%_umn\_mdo memo)
inherited this more ambiguous understanding of torture based on the 1990

Senate discussions, The Levin memo clarifies that the Department of Justice’

officials disagree with the statements made by the Bybee/Yoo memo that tor-
ture includes only acts causing “excruciating and agonizing” pain or suffering
and reject the specific definition of severity given in the mermo, which is based
on the health statutes (pain in relation to death, organ failure, and impair-
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ment of bodily function).” The question is whether the Levin memo is able to
explain the terms “severe pain” and “suffering” in a more encompassing way.
After stating the problem of objectively defining these terms, the Levin

-memo turns to the Torture Victim Protection Act cases to explicate the
...BmmbEm of torture The cases primarily include “extreme® acts such as
«jectric shock, severe beating on genitals, cutting a figure on forehead,

and “removal of teeth with pliers)” although ostensibly “less [visibly] pain-
ful” acts such as “extreme limitations of food and water, sleep deprivation,’
and “shackling to a cot” were also included as forms of torture The ques-

| _tion, however, is whether these “less visibly painful” forms by themselves are
- adequate to constitute torture, something not addressed by the cases and
“the memo. In other words, while the Levin memo distances itself from the

Bybee/Yoo memo’s emphasis on extreme acts, it does not clarify what its own
interpretation of these terms is,

Thus, the Levin memo’s own definition and citation Om cases seem closer to
what the Bybee/Yoo niemo suggested because of the common source of these
definitions being the Senate discussions on torture. There is, of course, a dis-

. tinction to be made between the 1990 Senate discussions, which left room for

ambiguity, and the Bybee/Yoo memo, which aggressively narrowed the protec-

- tions against torture in the post-g/11 period. After all, even in the legal arena,

the definition of torture is not clear. As Kim Lane Scheppele very aptly explains,
“Torture does not have a clear legal meaning, in part because there have been
no general and systematic attempts to map the border between ‘torture’ and

“not torture”7® She further explains that in international law “torture is gen-
erally twinned with cruel, inhuman or degrading treatment or prmishment;’
- citing the definitions of these terms in the International Covenant on Civil and
- - Political Rights (ICCPR) and the UN Convention against Torture.” But she

goes on to state that in many instances the distinction between the two does
not matter because both are legally prohibited, The United States did distin-
guish between the two to the extent that only torture was criminalized under
the Federal Torture Statute. The Yoo and Bybee memuos utilize the distinction

- between the two terms to suggest that ostensibly cruel, inhuman, and degrad-

ing treatment could be used overseas as long as the methods do not constitute
torture. Nonetheless, the discussions in the Levin and Bybee/Yoo memos and
the 19905 Senate indicate that only the most brutal forms of physical torture
were consensually considered as torture, leaving room for interpreting the less
brutal methods {and/or mental torture) in different ways. :

The debate on mental torture in the 1990s Senate thus has significant
Implications for the current context. According to Mark Richard, while there
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was some consensus on physical torture, it was mental pain that was seen
as the “greatest problem” since it is “by its nature subjective”® He explains,
“action that causes one person severe mental suffering may seem inconse-
quential to another person” Furthermore, he writes that “mental suffer-
ing is often transitory, causing no lasting harm?® Thus, the United States
emphasized “prolonged mental harm” and the four predicate acts that would
encompass the arena of mental torture. The predicate acts that led to “pro-
longed mental harm” were “infliction (or threat) of severe physical pain and
suffering, administering (or threatening to administer) mind altering sub-
stances, threatening imminent death and threatening to do all these acts to a
third person®

One of the examples of the vagueness of the definition of mental torture
mentioned by Mark Richard is the characterization by some international
law treatises of “solitary confinement, or insulting language or . . . having
“been forced to strip naked” as mental torture.® In light of some of the meth-
ods of interrogation that have been used in the war on terror, namely, isola-
tion, stress positions, removal of clothes, and sexual humiliation, it may be
useful to note the lack of consensus on these methods even in the 1990s,

It is this emphasis on physical torture and 2 limited understanding of
mental torture that allowed the Bush administration to claim not only
that torture was never authorized but also that torture never took place
in Guantanamo (or even Aby Ghraib).® The definitional ambiguities, par-

- ticularly concerning acts of mental torture, especially in a context where
Geneva conventions were not applicable, led to the authorization of cer-
tain methods, such as sleep deprivation, isolation up to thirty days, use of
phobias, and remioval of clothes, for the first few months at Guantdnamo in
November-December 2002.# But these methods were withdrawn because
of their possible controversial nature and instead the methods that were
authorized in 2003 were sleep adjustment, environmental manipulation,
isolation, and dietary manipulation.’s The criteria for determining whether
a method was to be allowed or not was whether there was “an intent” to
injure or not, whether “severe” physical or mental pain was involved or not,
and, finally, whether there was a “legitimate government interest” or not,
echoing the language of the Bybee/Yoo memo.* The military subsequently
explicitly excluded some of the more controversial methods from its arse-
nal, but it is impostant to note that before the methods were rescinded, all
of them were used both by the CIA and by the military interrogators at
Guantdnamo and, indeed, these methods have a longer history than that, at
least for the CIA.¥
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Thus, the debates on the definition of torture in the 19g0s Senate reflect
a similar tension regarding the protections against mental torture that one
observes in the withdrawn Bybee/Yoo memo and the Levin memo. While it
is not surprising to note this similarity, given their common source, the sig-
nificance of this analysis is that while the Bybee/Yoo memo may have been
an example of aggressive hyperlegality (not a suspension), the ambiguities
regarding definition cannot be said to disappear with the withdrawal of the
Bybee/Yoo memo. Whether this was a conscious desire on Em. part m.:q the
United States is not the primary concern; rather, the concern is to point to
a continuing struggle with excess violence that has preexisted the current
period and continues to threaten the legal discourse as far as the detainees
are concerned. The following question remains: did the absolute prohibi-
tion of torture primarily concern the most egregious of physical acts and was
there a lack of clarity on methods permissible short of such acts? ,

Another question that has not been as carefully studied is whether in
an era when the democratic branches were constantly, publicly, and pro-
actively engaged in authorizing harsh interrogation methods (CIDT—
cruel, inhuman, and degrading treatment—or torture) and some members
within these branches were challenging them, how was the Suprene Court
Em_uou&bw to the torture debate? While the Court has certainly responded
consistently in the context of detention and the right to habeas corpus, as
far as the torture debate was concerned, the Supreme Court responded

mostly with silence,

Two Models of Governance and
the Silence in the “Enemy Combatant” Cases

EEn&mﬁm:\ after 9/11, civil liberties activists in the United States identified
2 dual mode of governance'in the “war on terror” in which a distinction was
made between citizens with well-defined constitutional rights and nonciti-
zens with few, if any, rights. As Michael Ratner from the Center for Constitu-
tional Rights noted,

I think one of the reasons we have seen so little opposition to some of these
laws, apart from the fear factor . . . is that evervbody (at least citizens} can
say: “it’s not me, it’s someone else who will be treated badly” It is the other.
ItisnotIasa citizen; it is a non-citizen, There has also been a tendency
in the government to justify these laws by arghing that they are affecting

non-citizens only.™
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Thus, the president’s military order of November 2001 explicitly stated thgay

the detainees captured in Afghanistan and elsewhere would not be accordeq -

the normal due process rights.* Meanwhile, within the United States, therg
was large-scale detention of noncitizens based on the material witness War.

rants and immigration laws.* Both these acts almost confirmed a paralle]- -
mode of governance for noncitizens. The clear government demarcationg -
between citizens and noncitizens were severed when suspected terroristg -
turned out to be US. citizens {Yasser Hamdi, José Padilla, and John Walker -

Lindh).» However, the government was not willing to give up its dual mode
of governance and instead created a new category of “enemy combatants®
that would allow for citizen/enemy combatant and noncitizen/ enemy com-
batant to be treated differently to some extent.

In this section, I discuss the response of the Supreme Court to the so.

called exceptional policies introduced by the president in the post-g/n
period, with a special focus on its implications for the torture debate, T note
that while the Supreme Court has upheld some important procedural and

substantive rights for detainees, at times even challenging the executive .
and the Congress squarely, the Court’s jurisprudence has stopped short of

addressing the torture debate. Thus, I argue that the Court has primarily
addressed what I term the “visible excesses” or only those actions that could
not be hidden, namely, the detention of the actual bodies. In the process,
what the Court managed to avoid were the implications of the visible (deten-
tion) for the invisible or partly visible excesses (torture and CIDT}, as well as
the intricate connection among detention, interrogation, and torture in the
post-9/11 period. Despite numerous images, reports (official and unofficial),
memos, testimonies, and, more importantly, direct requests to the Court
from the amicus curiae and parties involved in the cases to address torture
alongside detention, the Court somehow has managed to keep out of the tor-
ture debate.

The Supreme Court has intervened in five cases that have directly dealt
with the “war on terror,” namely, the Hamdi, Padilla, and Rasul cases in 2004
followed by the Hamdan and Boumediene cases in 2006 and 2008, respec-
tively.s In the first three enemy combatant cases, the Supreme Court rejected
some of the major arguments of the executive, especially the power to indefi-
nitely detain citizens and noncitizens “based on nothing more than the pres-
ident’s word s .

José Padilla, a U, citizen, was arrested in the United States on a mate-
rial witness warrant in relation to the 9/11 investigations, but in June 2002
the president designated him as an enemy combatant associated with al
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Qaeda.®* Padilla was detained at the Consolidated Naval Brig, Charleston,

" south Carolina, for nearly four years without charges or a trial until 2006,

when he was charged and convicted in a federal criminal court? In 2004,
the only time when the Supreme Court discussed the Padilla case, the Court

‘accepted the government’s position that the habeas petition had been filed in
" the wrong jurisdiction and should be filed again. The Court argued that since
- Padilla had been moved from New York (where the material witness warrant

was based) to South Carolina and the commander in charge was outside the
jurisdiction of the Southern District Court of New York, the petition had to

. be filed again in South Carolina * Thus, the Court decided the case primarily
" in terms of jurisdiction. Indeed, Ackerman reads this nonintervention in the

case as indicating that the Court found it “too hot to handle” and notes that

- while perhaps a “strategic retreat” was better than “to capitulate to the war on

terror; it did not bode well for protections of liberty.”
Yasser Hamdi was arrested in Afghanistan and initially taken to Guanta-
namo, but once it was discovered that he was an American citizen, he was

‘brought to the United States. In Hamdf’s case in 2004, the plurality of the

Supreme Court agreed that Congress had authorized the detention of eneny
‘combatants as a tool of war but also stated that as an American citizen,
Hamdi had to be given “a meaningful opportunity to contest the factual basis
for the detention before a neutral decision maker”®® The Supreme Court,
however, also stated that in order to reduce the burden on the executive,
even “hearsay” could be admitted as the “most reliable available evidence”

-as long as the person had the right fo rebuit it. 'Thus, once the government

gave adequate evidence for a person to be termed an enemy combatant, the

- "burden of proof shifted to the enemy combatant to prove why he should not

be termed as such, thereby radically changing the meaning of due process
rights.® Ackerman criticizes the Hamdi Court for its use of a test (termed the
"Mathews test) to balance individual rights with government interests since
the test in question was primarily used in public administration to determine

. -pollution permits and welfare payments* Cass Sunstein draws attention to

Justice Thomas’s dissent in Hamdi where he toes the executive’s line, reflect-
ing what Sunstein has called a “national security fundamentalism ™
In the third enemy combatant case and the first case concerning nonciti-
zens, Rasul v. Bush (2004), the Supreme Court argued that enemy aliens held
outside the United States did have access to U.S. courts, disagreeing with the
lower courts on the issue. Differentiating this case from a previous U.S. case,
Eisentrager, used to deny aliens a right to U.S. courts, the Court argued that
in the Rasul case, the petitioners were not from countries at war, had denied
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their involvement in terrorism, and yet had been deprived of counsel, not
charged, and detained for two years in an area that was under the United
States’ “exclusive jurisdiction and control”= The Supreme Court also stateq
that unless there were clear mention in a statute that it could not be used
extraterritorially, the statute (in this case regarding habeas corpus) could be
used in Guantanamo, especially since the base was within the “jurisdiction
and control” of the United States. s

The Rasul decision, while welcomed by scholars and activists, was criti-
cized for not clarifying the substantive rights available to the detainees in
relation to U.S. and international laws, > As Chemerinsky put it, “I believe
that the Supreme Court got it half right. They recognized a right of access
to the courts. However, they do not go nearly far enough in specifying the
rights that have to be accorded a detainee™ In that sense, by not elaborat-
ing on the rights available to noncitizen detainees (as compared to Hamdi’s
case}, the Supreme Court continued to follow the two modes of governance
based on citizenship. Of course, the distinction between the citizens and
noncitizens was not as blatant as that observed in the lower courts in Rasul
As Gathhii notes, the lower courts’ rejection of the access of detainees to U,
courts was almost a continuation of previous colonial policies in which sub-
Jects were not given similar rights as citizens, o

My main peint in considering the enemy combatant cases is to analyze
the interventions of the Court in the torture debate. Here the brief discus-
sion of the three cases suggests that while the Court did intervene in the
detention cases, for the most part, it did not address the question of torture,
The only place where torture was discussed was in the dissenting opinion in
Padilla. Justice Stevens in his dissent {joined by Justices Souter, Ginsburg,
and Breyer) pointed to the flexibility in the rules for filing habeas cases that
could have allowed the court to accept and address the substantive questions
of the Padiila case * In addition, Justice Stevens noted,

At stake in this case is nothing Jess than the essence of a free society. . . .
Unconstrained executive detention for the purpose of investigating and pre-
venting subversive activity is the hallmark of the Star Chamber. . . . Execu-
tive detention of subversive citizens, like detention of enemy soldiers to keep
them off the battlefield, may sometimes be justified to prevent persons from
launching or becoming missiles of destruction, It may not, however, be jus-
tified by the naked interest in using unlawful procedures to extract infor-
mation. Incommunicado detention for months on end is such a procedure.
Whether the information so Procured is more or fess reliable than that acquired
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by more extreme Jorms of torture is of o consequence. For if this Nation is to
yemain true to the ideals symbolized by its flag, it must not wield the toals of
tyrants even to resist an assault by the forces of tyranny.*

" The dissent clearly found the very act of indefinite amwmwaos m@a.@aoﬁowm&
_jnterrogations unacceptable regardless of whether z.._m.Emm.u:dmaob gained
" was reliable or not. Here the dissent did make a %mcmn.:o: Umgo.ms the
‘methods used in the post-g/11 United States (incommunicado detention for

months) and the more extreme forms of torture, but still mﬂ@.EE& the

R methods to be unacceptable.

Notwithstanding the dissenting opinion in the Padilla case, it .a sR.mES-
thy that in all three enemy combatant cases there was a lack .Ej discussion wm
the close linkages between detention and uniawful interrogation. After all, in
the lower court proceedings of the same case, the government had m.ﬁnmwﬂmm
that the primary reason for the indefinite detention was information. The

“ -district court in the Padilla case noted this statement from the then—defense
..amﬂ.ﬂmg Donald Rumsfeld:

It scems to me that the probiem in the United States is that we . .. are in
a certain mode. Our normal procedure is that if somebody does some-
thing unlawful . . . that the first thing we want to do is mwmﬂmvm.sa them,
then try them in a court and then punish them, In this case that is not our
first interest. . . . We are interested in finding out what he knows . . , our
job, as responsible government officials, is to do everything possible to find
out what that person knows, and see if we can't help our country or other

countries,©?

- Thus, gaining information by doing “everything possible” was admittedly the

primary purpose of the detention. In 2003, when the district court asked the
Bovernment to grant Padilla access to counsel, one of the arguments made
by the government in a subsequent hearing was that access to counsel would

- drastically affect the process of interrogating Padilla. The Jacoby Declaration

made by Vice Admiral Lowell E. Jacoby, director of the Defense Intelligence

- “Agency, stated the following;

Developing the kind of relationship of trust and dependency necessary for
effective interrogations is a process that can take a significant Eﬁoﬁ:ﬁ. of
time, Even seemingly minor interruptions can have profound psychological
impacts on the delicate subject-interrogator relationship. Any insertion of
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counsel into the subject-interrogator relationship, for example—even if only
for a limited duration or for a specific purpose—can undo months of work
and may permanently shut down the interrogation process. Therefore, it is
critical to minimize external influences on the interrogation process,'®

Despite such direct statements by the custodians of the detainees, it is sur-
prising that the Supreme Court did not address the motivations behind the
indefinite incommunicado detentions that were initially even denying coun-

sel for the sake of gaining information at all costs, The psychological element -
of interrogation described by the administration was based on complete iso- -

lation and deprivation of contact with anyone for several months altogether
(eerily close to the methods propounded by the CIA Kubark Manual that |
discuss in the next section), Regardless of whether the domestic protections
were considered applicable to suspected terrorists or not, the lack of discus-
sion in the Court on the possible use of illegal methods of interrogation dur-
ing the indefinite detentions remains noteworthy.™

Indeed, it was occasionally the lower courts that indicated the need for
challenging the government’s position. In the Rasul case, the district court
wrote, .

[Ulnless the Court assumes jurisdiction over their suits, they will be left
without any rights and thereby be held incommunicado, In response , . . the
government ... . conceded that “It is the governments position that the scope
. of those rights are for the military and political branches to determine. , . ”
Therefore, the government recognizes that these aliens fall within the pro-
tections of certain provisions of international law. . . , While these two cases
provide no opportunity for the Court to address these issues, the Court
would point out that the notion that these aliens could be held incomsmuni-

cado from the rest of the world would appear to be inaccurate.»

Yet, even while admitting that there was a serious concern regarding the
possibility of the detainees being held incommunicado, the district court in
Rasul accepted the government’s theoretical suggestions that those concerns
could be considered under international taw, and the Supreme Court notably
neither directly nor indirectly raised this issue.

This is despite the well-known fact that in a war situation, once the court
accepts the fact of detention, the executive gets to determine the conditions
of confinement entirely. This point is reiterated by a report of the Associa-
tion of the Bar of the City of New York in 2004:
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Our whole tradition is opposed to coerced confessions, including by
extended detentions designed to extract information. Once that Rubicon
is crossed, the courts are poorly positioned to second-guess executive
decisions as to the utility or necessity of extracting information from a
mﬁ.ﬁn&m_. detaineg, or the tactics—including the length and conditions. of
the detentions—best calculated to perform the extraction.'™

Thus, once the courts accept the general technique of indefinitely detaining
an “enemy combatant,” they lack the ability to control or oversee the con-
ditions of detention and interrogation.And sure enough, one observes the
articulation of this deference toward the executive regarding the conditions
of detention in Odah v, U.S. (2003), where the district court judge wrote,

The level of threat a detainee poses to Uniled States interests, the amount -
of intelligence a detainee might be able to provide, the conditions under
which the detainee may be wiiling to cooperate, the disruption visits from
family members and lawyers might cause—these types of judgments have
traditionally been left to the exclusive discretion of the Executive branch,
and there they should remain,”s

Thus, what seemed missing from the discussions in the lower coutt decisions
but more significantly in the Supreme Court were the implications of indefi-

nite detention for illegal interrogations in either citizen or noncitizen enemy

combatant cases?
One could argue that the Supreme Court did not address the issue of tor-

tare in these cases because the torture debate had not assumed as much sig-
nificance by then and the cases had not directly brought it up. After all, the

Abu Ghraib pictures that brought the torture debate into public discourse
were only exposed after the oral arguments in the cases (in fact, the same
evening).*® Further, the pictures created a crisis of legitimacy for the state
only after the controversial memos regarding Guantanamo emerged. 'thus,

- In 2004, the Court was more concerned with the actual questions raised

in these cases that constituted the visible excesses of the “war on terror’—

. indefinite detention and lack of due process—and the Court’s decisions did

lead to some changes in executive policy.

'The impact of the Hamdi case, in ﬁmmzoimﬁ was the implementation of
some form of due process even in the Guantinamo cases. Combatant Status
Review Tribunals (CSRTs) were set up to review the status of the detainees
before they were subjected to the military commissions. The CSRTs were to

“Being Helplessly Civilized Leaves Us at the Mercy of the Beast” | o1



ascertain whether the detainees could be considered enemy combatants. The
latter was defined as “an individual who was part of or supporting Taliban
or al Qaeda forces, or associated forces that are engaged in hostilities against

- the United States or its coalition partners”® Those who were declared enemy
combatants were to be tried by the military comumissions.

The question is, once the issue of torture became a nationwide and indeed
worldwide concern and the courts were forced to take up additional cases clarify-
ing their own previous decisions, did the Court respond more directly to the tor-
ture debate? In the Hamdan and the Boumediene cases, even though the Court
was willing to challenge the democratically elected branches more directly, there
was still no clear intervention in the torture debate despite the fact that the issue
of coercion-tainted evidence had become a major point of contention.

Salim Hamdan was captured in Afghanistan in 2001, transferred to Guan-
tdnamo in 2002, and subsequently charged with conspiracy by the presi-
dent, who proclaimed him eligible to be iried by the military commissions,'
Hamdan n&m:m:mmm_ the constitutionality of the military commissions, the
charge of conspiracy, as well as the procedures that did not allow him to “see
and hear the evidence against him”* The Supreme Court agreed with Ham-
dan that the president could not arbitrarily use military commissions in the
absence of a specific congressional statute and that since conspiracy was not
a violation of the laws of war, it could not be addressed by the miilitary com-
missions. Further, the Court argued that even the procedures of the military
commissions were a violation of American common law and the Uniform
Code of Military Justice (UCMY]), particularly considering the fact that Ham-
dan, the accused, was on at least one occasion excluded from his own trial,
along with his counsel.” Regarding the Geneva conventions that had very
clearly been denied to the detainees by the executive, even thougli the Court
did not clarify whether they had protections under the Third Geneva Con-
vention (regarding the prisoner of war status), the Court did state unequivo-
cally that Common Article 3 of all the Geneva Conventions was applicable
to the detainees.” This was the case because the Court considered Common
Article' 3 applicable to any conflict that was not between nations, and that
meant the detainees deserved a “regularly constituted court affording all
judicial guarantees recognized as indispensable by civilized peoples.=

The Hamdan decision was possibly the most serious repudiation of the

commander-in-chief by the Court. ‘This is the case because the executive

branch considered the CSRTS to be an adequate response to the Court’s ear-
lier decision requiring some due process, and yet the Court struck down
the new procedures as unacceptable. Neal Katyal, who was then one of the
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lead counsels for Hamdan, wrote, “the real significance of Hamdan lies in
its repudiation of the Administration’s radical theory that the President has
the ability to interpret creatively, and even set aside, statutes that he claims
interfere with his war powers™® According to Katyal, the most significant
evidence of the repudiation of the inherent power doctrine was the execu-
tive’s acceptance of the suggestion by the concurrent opinion of the Court
that the executive had to go to Congress to get authorization for the military
commisstons, and that is exactly what happened subsequently.

Yet, even in the landmark Hamdan case, the Court once again paid little

. * attention to the issue of torture despite the fact that the torture debate was

brought within the purview of the Court in the form of evidence linked to
coercion. The plurality opinion as well as the concurring opinion in Ham-
dan did point out that the rules of evidence allowed by the military commis-
sions were tainted by coercion. As the concurring opinion wrote, “they make
no ?Sﬂ&obwoa exclusion of coerced declarations save those ‘established to
have been made as a result of torture It was left to the presiding officer to
decide whether the evidence had “probative value to a reasonable person#
Thus, surprisingty, even while noting the unfair rules regarding coercive evi-
dence, the Court’s decision remained focused on ensuring that the accused
in the trial be present and privy to the evidence against him,

One could, of course, claim that the Court was not responsible for ruling oh
all the defective rules of the military commissions, but to thé extent that tor-
ture had been one of the most controversial policies (especially after the classi-
fied memos showed that they were not aberrant acts such that the only memo
that was clearly repudiated was the torture memo), it was surprising that the’
Court did not take this opportunity to give a clear signal on the issue.

Hamdan was decided in 2006. By then not only were the Abu Ghraib

abuses well known but so were the ones at Guantdnamo. 'The implications

of the statements regarding the tensions in the prohibitions against torture
had become a part of the legal and political discourse. The Court even talked
about the applicability of Common Article 3 to the detainees but stopped
short of identifying the implications of it for the torture debate, namely, that
acts of violence were potentially a violation of the War Crimes Act of 1996,
Mmeant to address “grave breaches” of the Geneva Conventions. One of the
key provisions of Common Article 3 of the Geneva Conventions was that
it disallowed “violence to life and person, in particular murder of all kinds,
mmutilation, cruel treatment and torture; . . . outrages upon personal dignity,
in particular humiliating and degrading treatment” This meant that acts
less than torture that had permeated the post-g9/11 context could have been
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addressed by the Court. Indeed, even if the Court did not want to confront
the excess violence directly, it could have at least squarely addressed the issue
of coercion-tainted evidence. .

This is particularly significant when considered in the context of the mili-
tary order that governed the first version of the military commissions (M
1}. Several amicus briefs had pointed to the fact that the president’s military
order in 2001 had stated that evidence shall be admitted if, “in the opinion
of the Presiding Officer . . . the evidence would have probative value to 4

“reasonable person.”* According to the amicus, the wording implied that evi-
dence derived as a result of torture was also not excluded by the president’s
order.® In fact, the ACLU read the language of the first military order as “an
invitation to torture.” The ACLU explains,

The possibility that evidence secured through the methods described
above might form the basis for a conviction—or even a sentence of
death—infects the legitimacy of the entire commission process. Indeed,
the absence of an express prohibition against the use of such tainted evi-
dence creates an irresistible incentive for the prosecutors of the detainees to
become their orturers.”®

Even though the March 24, 2006, military commission instructions clari-
fied that evidence gained from torture would not be used, they still did not
explain whether evidence derived as a result of actions short of torture or
in the realm of CIDT would be allowed. Thus, the fack of initiative on the
part of the Court is significant also because torture and abuse were no lon-
ger invisible issues by the time the Court took up Hamdan. Even the amicus
curiae and the petitioners in the case noted that Hamdan had been abused:

Hamdan alleges—witliout contradiction—that while in the custody of US.
forces, he was beaten, forced to sit motionless for days on end and exposed
to sub-freezing temperatures without adequate clothing. After being trans-
ferred to the detention facility at Guantanamo Bay in 2002, he was held in
solitary confinement in an eight-by-five-foot cell for ten months,™

Thus, the need for a clear signal from the Court on torture and CIDT
was felt by the amicus groups both because of the narratives, of abuse and
torture and also because the groups saw a close link between the question
of the constitutionality of the military commissions and the rules regarding
coerced evidence. As the amici put it,
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Amici believe that this Court should meke clear that a trial system based
on evidence gained by torture is not a legal proceeding at all. . . . Beyond
the legal question of authority and its limits that are embraced within the
question presented, there are pressing reasons for the Court to address the
question of coerced evidence now™

Even though the Court effectively challenged the Military Commissions
(MC) as a violation of the UCM] and Article 3 of the Geneva Conventions,

pointing to other rules and procedures, it did not take this opportunity,
despite the requests from amici, to send a clear signal on torture and CIDT,
...m.mwmﬂmzw regarding the link between detention and interrogation. In fact,

the amici even argued that the Court should not decide the case without

“clarifying the rules of evidence. “The legitimacy of future proceedings, the
safety of those held at Guantanamo Bay, and adherence to basic standards of
fairness and justice all depend on a clear statement that reliance on the fruits
of torture will not be tolerated under law?

Thus, the failure of the Court to send a clear signal on torture and the

‘unacceptability of coercive evidence is significant and needs to be focused

more. Despite the limitations in the Court’s decisions, one could argue that
the Hamdan case did lead to the executive’s move to the Congress for autho-
rization of some of its acts and ultimately led to a repudiation of the previous

" military order, resulting in the new Military Commissions Act in 2006.

. The Military Commissions Act of 2006 (MC A), however, retained two

very controversial aspects of the executive’s position, namely, the suspension
. of habeas corpus for the detainees and a narrow definition of coercive acts,

the latter giving the Court another opportunity to address the question of
torture and coercive evidence when the case came up. In a landmark judg-

- ment in June 2008, the Supreme Court in Boumediene v. Bush claimed that

the suspension of habeas corpus by the Military Commission Act was not

-acceptable and that the Detainee Treatment Act (DTA) review procedures

were not an adequate substitute for habeas corpus.®® The Court rejected
the government’s argument that only formal de jure sovereignty ensures
the reach of the constitutional privilege of habeas corpus. Rather, the Court
asserted that as long as there was a de facto control over the territory, the
Constitution and the right to habeas corpus were. applicable ) Purther-
more, the Court asserted that the DTA did not provide adequate procedures
required to substitute the right to habeas corpus due to some of its provi-
sions, including the lack of counsel, limited knowledge of classified charges,
and use of hearsay evidence—all leading to the conclusion that “even when
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all the parties involved in this process act with diligence and in good faith
there is considerable risk of error in the tribunals finding of fact

While this is an extremely significant decision, hailed as being oneé of the
most effective rebuttals of both the executive and the Congress for suspend-
ing a basic liberty that had always been available to citizens and noncitizens,
the Court’s silence on the question of torture and CIDT remains E.o:v:zm.
In one context, the Court writes, “in view of our holding we need not discugs
the reach of the writ with respect to claims of unlawful conditions of treat-
ment or confinement.”* But one of the most significant aspects of indefinite
detention has been the unlawful conditions of treatment or confinement thai
the Court clearly could have addressed but did not. Thus, even if the Hamdi,
Padilla, and Rasul cases were more about the legality of detention, the two
later cases—Hamdan and Boumediene-—delved more deeply into the con-
stitutionality of procedures that were directly or indirectly linked to torture
and CIDT—either by omission (as in the president’s military order and MC)
or by being mentioned in some form (CSRT, DTA, and MC A).

The Court once again ignored a plea from the amici to address the issue
of coerced statements. While torture was not the primary issue raised in the

]

case, the DTA review process was attacked by amicus briefs filed by former .

federal judges precisely because “[t]he public record reveals that CSRT pan-
els routinely made detention determinations without investigating torture
allegations or excluding statements allegedly extracted through impermis-
sible coercion, and the government maintains that the CSRT panels were
authorized to rely on evidence extracted through such means

Thus, the entire review process was tainted by evidence derived from tor-
ture. Here, one of the caveats mentioned by many of the briefs is that regard-
less of whether these allegations were true or not, the more troubling issue
was that there was no attempt by the CSRT review boards to assess the verac-
ity of the claims. This is particularly significant given that the 2006 Military
Commissions Act (MCA) had restricted the meaning of the protections pro-
vided by Common Article 3 of the Geneva Conventions. The grave breaches
were limited to actions such as torture, rape, mutilating, maiming, or cruel
and inhuman treatment.' The Military Commissions Act defined cruel and
inhuman treatment

as an act intended to inflict severe or serious physical or mental pain or
suffering (other than pain or suflering incidental to lawful sanctions),
including serious physical abuse, upon another within his custody or con-
trol. . .. [The term “serious physical pain or suffering” shall be applied
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as meaning bodily injury that involves—(i) a substantial risk of death; GL
extreme physical pain; (ili) a burn or physical disfigurement of & serious
nature (other than cuts, abrasions, or bruises); or (iv) significant loss or
impairment of the function of a bodily member, organ, or mental faculty+

The narrow meaning of this term was interpreted by scholars such as Marty

TLederman to point out that even a form of interrogation such as waterboard-

ing, which many consider as torture or at least CIDT, would not be pro-
hibited.** Similarly, Michael Mathesen noted that the MCA did not clearly
explain whether methods such as “beatings 9& do noﬁ cause permanent
injury, exposure to cold or heat that does not cause permanent impairment,
or mmwaﬁmo: of food, water, or medical treatment” would be prohibited, i
Furthermore, Matheson writes, “Even more problematically, does the text
apply to forcing a detainee to be naked or to commit sexual acts, or to the
threatening use of dogs?”#

Thus, in the MCA, the broader protections provided by the original text
of Common Article 3 of the Geneva Conventions against “humiliating”
treatment or “outrages upon personal dignity” were deliberately removed

from the scope of the War Crimes Act. Although the military specifically -

‘the question is whether these limitations were applicable to the nonmilitary

interrogators. After all, some of the most controversial techniques, includ-
ing waterboarding, were used against the high-value detainees, such as Abu
Zubaydah and al Nashiri, who were kept at black sites.*” Former president
Bush answered this question by vetoing a bill that would have limited the
CIA to using only those methods of interrogation mentioned in the army
field manual.+®

This was the broader political context of the Boumediene case, and the
Court’s silence was surprising also because even the petitioners in the Bou-
mediene case, including five Bosnians, had alleged that they were subjected
to “15 months of solitary confinement, sleep deprivation and extreme tem-
Perature conditions. In fact, almost all the detainees who have approached
the Supreme Court in the habeas cases have alleged that they have been
fortured. .

“'Thus, even if the Court were unwilling to take up torture and CIDT as &
substantive due process issue, its focus on the constitutionality of the DTA,
and CSRTs as substitutes for the right to habeas corpus gave it adequate
Opportunity to make a direct intervention on torture and CID'T, and yet it
did not. One has to keep in mind that the execative had asked the Court
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for avoidance or extreme deference in times of war® The Court, however,
rejected that request in some important respects, so it is intriguing that it
did not extend its intervention to issues concerning torture. Here I do not
attempt an in-depth analysis of why the Court did not intervene in the tor-
ture debate. Nonetheless, a couple of theorizations regarding the response
of the courts to emergencies and war may be useful in explaining why the
Court did not address the issue of torture directly. Neal Katyal, for instance,
notes that the Court reflects some passive virtues, a notion pointed out by
Alexander Bickel, which leads the courts to take & really long time to take
up a case and decide on it. As Katyal explains, the “Court employed proce-
dural and jurisdictional doctrines to produce a useful ‘time lag between leg-
islation and adjudication, as well as shifting the line of vision”s' Of course,
the adverse impact of this approach of the Court is the delay of due process
rights for those concerned—a good example being Padilla.* So is the nonin-
tervention just a reflection of the passive virtue of the Court? The question is
~ how long does it take the Court to address this issue? .

In contrast to this empirical observation about the nature of the Court,
Sunstein actually believes that the Court should follow a minimalist perspec-
tive. As Sunstein explains,

>

Minimalists believe that, in the most controversial areas, judges should
refuse to endorse any large-scale approach and should be reluctant to
adopt wide rulings that will . . . bind the couniry in unforeseen circum-
stances. Instead, minimalists want judges to rule narrowly and cautiously.
In the context of war, minimalists would like courts to avoid constitu-
tional issues by, for example, holding that Congress has not authorized the
executive to intrude into the domain of constitutionally protected inter-
ests. Minimalists also like to avoid broad judicial pronouncements about
either presidential power or liberty, preferring instead close consideration
-of particular measures. In the aftermath of September 11, minimalists want
courts to proceed in small steps, leaving the largest issues undecided as
long as possible,s

To be fair, Sunstein does not directly analyze whether the courts should
decide on torture and CIDT. Indeed, Sunstein is highly critical of the
“national security fundamentalism” {reflected by 'Thomas in the Hamdi case)
that does not challenge the executive power at all and reads the second cit-
cuit’s rejection of Padilla’s arbitrary detention as an example of minimalism.

M

However, since he rejects “liberty perfectionism,” it is not clear whether his
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framework would be open to a broader ruling on the substantive rights of
the detainees, including a right not to be subject to harsh interrogations.

The unfortunate result of the Courts silence is that it ultimately ignored
the issue of aggressive interrogations both in the pre- Abu Ghraib and the
vomﬁiiu: Ghraib period. There was an expectation from a wide range of
groups that the Court would respond to the torture debate in- the Boume-
diene and Hamdan cases and reiterate the protections against torture and
CIDT. The post-Abu Ghraib context did force the Supreme Court to accord
certain due process rights to both citizens and noncitizen enemy combat-
ants.” However, the interventions failed to address the conditions of deten-
tions despite widespread discourses on the authorization of torture.s Signifi-
cantly, the only cases on torture that did reach the Supreme Court were not
taken up by the Court since they would involve issues of “state secrets” or
because they were seen as already resolved. ¢

Apart from structural reasons that may explain why the Supreme Court
did not address the issue of torture, I suggest that the reason may be that
doing so would have led o uncomfortable conversations on excess violence
that the Court as a normative institution would be less willing to take up. In

- particular, addressing the torture debate in the post-9/11 context would have

meant not only defining torture clearly (beyond extreme physical violence)

- but also specifying the nature of violence acceptable in times of necessity.

Thus, in extraordinary contexts, the Court hesitated to enter the conversation
on excess violence and yet, as noted earlier, the focus on judicial authenticity
in torture debates has been crucial historically.*” The silence on the torture
debate, however, reflects the continuation of the uneasy relationship that law
has with excess violence in both routine and extraordinary times. Of course,
even while the courts stay away from the question of excess violence, the state,
in its own quest for legitimacy and control, continues to find ways of accom-
modating acceptable levels of excess violence within an art of government.

Excess Violence as a Part of Governmentality:
Building the Juridico-Medical Complex

As the preceding discussion indicates, the continuing struggle of law with
excess violence is an ongoing theme in a liberal democracy and is unad-

 dressed by the dominant framework for understanding torture, namely, the

State-of-exception analysis, Similarly, the Foucauldian paradigm assumes

the disappearance of excessive violence in contemporary societies because

of the emphasis on an art of government that controls individuals primar-
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ily by channeling their productive power. In particular, Foucault’s notion of

governmentality focuses on harnessing the productive capacity of indivigy. -

als within a population: “government has as its purpose . . . the welfare of
the population, the improverment of its condition, the increase of its wealth,
longevity, health, etcs® Indeed, governmentality studies after Foucault haye
primarily been concerned with understanding how “liberal. democracies
developed technologies of governance which shified away from ‘top down’
disciplinary and repressive controls to more indirect and persuasive cop-
trols.™® As David Garland nofes, it is the decentered state analysis emphasiz-
ing two poles of governance—how authorities govern and how individualg
self-regulate—that is at the center of governmentality studies.® This frame-
work largely scems to suggest an insignificant role for excess violence i
modern societies. As Colin Gordon puts it,

The idea of an “economic government” has, as Foucault points out, a dou-
ble meaning for liberalism: that of a government informed by the precepts
of political economy, but aiso that of a government which economizes on
its own costs: a greater effort of technique aimed at accomplishing more
through a lesser exertion of force and authority.

Foucault’s framework, from Discipline and Punish to his essay on governimen-
tality, suggests that spectacular forms of violence, including torture, are ren-
dered unnecessary because soverei gnty based on ebedience and fear is replaced
by a decentralized power that works through disciplinary mechanisms and
manages the conduct of populations. Foucault compares such a government to
“the bumble bee who rules the bee hive without needing a sting,™s
In contrast to this Focauldian reading of state power, I reclaim certain key
~ Foucaldian terms and concepts to account for the process of accommodation
of excess violence by the modern state. This is significant because, while for
the most part there is a transformation in the nature of state power such that
direct reliance on physical pain and suffering is less visible in modern societ-
les, there remains a space for what I call “excess violence.” As noted earlier,
“excess violence” is a term I reclaim from Foucaldian literature and define
as violence that the state claims is unnecessary but still struggles to contain
and in the process accommodates, Thus, even though Foucault underplays
the role of excess violence in more modern societies, especially where the
art of government emerges as a prominent mode of control, his notion of
governmentality can actually be reinterpreted to allow for an understand-
ing of how excess violence could be addressed within that framework. Here
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I turn to Kevin Stenson’s formulation that since liberalism &E.ﬁa struggles
to maintain sovereignty, it turns to “harsh despotic technologies of H&oaﬁo
bring government to areas and groups deemed to be most Woﬁ.h_&mmoam. 163
The emphasis by Stenson on these harsh technologies of rule easily fit within

: the Foucauldian framework if one understands the workings of sovereignty,
- discipline, and governmentality not in a chronological way, with the latter

replacing the former two, but rather in a-“synchronic” way, with zll three

- working together Thus, even though governmentality studies for the most

part have not focused on the role of excess violence in modern states, the

. Foucualdian framework does allow for such exploration.

Here I develop the Foucauldian notion of governmentality by indicating

" just one instance of the way excess violence is accommodated in the art of

government. Using Foucault’s concept of juridico-medical complex, I ana-

lyze how medical professionals have actually been drawn into the state’s
: attempt to accommodate excess violence. In the post-9/11 context, there have

been different kinds of allegations against medical professionals in the con-

" text of Irag, Guantdnamo Bay, Cuba, and Afghanistan, ranging from nonre-

porting of torture and ill treatment* to nonintervention in cases of torture's
to actual participation in interrogations, inclading its “harsh” or “enhanced”
forms. The latter allegation is of most interest to this argument because it

-~ notes a long-standing history of psychologists being involved in developing

interrogation techniques.

Many scholars, including Alfred McCoy and Naomi Klein, have pointed
out that the genesis of the “harsh” methods of interrogation used in the post-
9/u period lies in the experiments and studies conducted by psychalogists

~during the Cold War.¥ The similarities between the methods used by the
CIA from the 1960s till the present is so strong that E?,wm McCoy writes,
“Across the span of three continents and four decades, there is a striking sim-

ilarity in US. torture techniques—from the CIA’s original Kubark Manual,

1o the agency’s 1983 Honduras training handbook, all the way to General

Ricardo Sanchez’s 2003 orders for interrogation in Trag™®
Ucism the Cold War, the CIA funded a number of studies that looked

into the possibility of using psychological methods of control.® The first
_Phase of these studies and experiments was focused on mind control with

the help of “hypnosis and hallucinogenic drugs”” The experiments with
drugs and hypnosis, however, failed. As Mark Bowden puts it, “fear and anxi-
ety turned into terrifying hallucinations and fantasies, which made it diffi-
cult to elicit secrets, and added a tinge of unreality to whatever information
was divulged ™
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This led to a focus, in the second phase, on sensory deprivation and self.
(inflicted techniques, or what McCoy calls a “new approach to torture that
was psychological, not physical, perhaps best described as ‘no-touch tor-
ture.™”* Relating these methods to the current conflict, McCoy points oyt

that the classic Abu Ghraib picture with the hooded Iraqi man with arms

extended and wires attached to him exemplifies the methods of sensory
deprivation (hooding) combined with extended arms as an example of the
self-inflicted pain. Self-inflicted pain occurs when the subject’s own action—.
extended arms—is responsible for the pain rather than an external force
Well-known psychologists at famous universities, such as McGill in Canada,
conducted many of these studies, McCoy points to one such study in which
student subjects were put in isolation, with reduced stimuli: “light ‘diffused’
by translucent goggles, ‘auditory stimulation’ limited by sound proofing and
constant low noise, and ‘tactual perception’ blocked by thick gloves and a
U-Shaped foam pillow about the head McCoy points to the similarities
between these methods and the “goggled and muffled prisoners” at Guan-
tdnamo, thus illustrating the actual use of methods developed as a result of
these studies and experiments.”* What emerged from a number of studies
and experiments funded and/or supported by the CIA was the Kubark Man-
ual, produced in 1963, which emphasized the importance of using these psy-
chological techniques to create “regression;” “dependence,” and “confusion”
§0 as to make the situation “mentally intolerable” for the subjects, 7
. Even when CIA programs (exported to Asia and Latin America, among
other parts of the world) were uncovered and U.S. congressional inquiries
were held, according to McCoy, these inquiries did not look into the extent
and source of psychological torture,” n fact, McCoy explains that the need
to narrow the definition of mental torture was motivated by the state’s desire
to exempt some of these methods used by the CIA. As McCoy writes, “Strik-
ingly, Washington’s narrow definjtion of ‘mental harm’ excluded sensory
deprivation (hooding), self-inflicted pain (stress positions) and disorienta-
tion (isolation and sleep denial)—the very techniques the CIA had refined at
such great cost over several decades™ Thus, even while excluding egregious
forms of physical torture and some forms of mental torture (limited to the
four predicate acts), this narrow definition is another instance of the way the
liberal state allowed for a limited understanding of torture that accounts for a
number of psychological techniques in current times,

The development of these techniques, according to Darius Rejali, was not
an accident of history but a necessity for democracies such as the United
States. Rejali writes that these “clean” (nonscarring) “stealth techniques” are
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developed not by authoritarian governments, as is commonly believed, but
rather have been the product of the main Western democracies—England,

y France, and the United States.® Indeed, one of the main reasons why these

are primarily found in democracies is that their history of human-rights
moritering requires democracies to use torture techniques that leave fewer
marks and can thus evade detection. As Rejali explains,

Public monitoring-leads institutions that favor painful coercion to use and
combine clean torture techniques to evade detection, and, o the extent that
public monitoring is not only greater in democracies, but that public moni-
toring of human rights is a core value in modern democracies, it is the case
that where we find democracies torturing today we will also be more likely to
find stealthy torture™ : :

Thus, Rejali forcefully illustrates that it was necessary for these states to
develop less visible forms of torture in order to maintain their legitimacy.
This further strengthens my central argument that not only is torture an
ongoing issue for liberal states but there is in fact a long-standing history of
these techniques being constantly developed in such a way as to evade Qmﬁn-
tion by leaving fewer marks, further exhibiting a constant negotiation with

"~ excess violence. The question is the exact nature of this excess violence. Is it

lawless? What are the parameters of its functioning? Taking the case of the
juridico-medical complex, T suggest that the state constantly negotiates the
boundaries of excess violence to ascertain what is permissible and the extent
to which it can push those boundaries without explicitly appearing lawless.
In the post-9/11 context, the role of psychologists was not just restricted to
conducting studies for the purpose of developing psychological technigues

for the CIA; medical professionals actually became part of a juridico-medical

complex. In 2002, Geoffrey Miller, who was in.charge of Guantinamo, set up
what is called a behavioral science consultant team (BSCT).*®* These BSCTs
always had a psychologist and a psychiatrist who helped in developing strate-

' gies of interrogation. The strategies were based on psychological analyses of

detainees, who were assessed by medical personnel who either participated in
interrogations or observed the sessions and gave feedbaclc to the interrogators,
Many of these interrogation techniques were based on specific medical infor-
Ination about the detainees. This medical information was provided by care-
givers oﬁms&_u_% on the basis of a 2002 memo suggesting that privacy rights
did not apply to detainees at Guantinamo and a 2005 memo that allowed for
medical information to be used in interrogations.® Fyen when the Pentagon
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created guidelines regarding the involvement of medical caregivers in inter-
rogations, prohibiting those directly engaged in caregiving from participating,
they did not clarify whether noncaregivers could still be involved.®

While the BSCT developed customized methods for individual detain-
ees, the base materfal appears to have been provided by the army’s own
program: SERE (Survival, Evasion, Resistance, Escape)—a program meant
to train military personnel in ways of resisting torture when confronted by
enemy forces. Mayer describes the SERE training as including the follow-

ing: “trainees are hooded; their sleep patterns are disrupted; they are starved

for extended periods; they are stripped of their clothes; they are exposed to
extreme temperatures; and they are subjected to harsh interrogations by offi-
cials impersonating enemy captors”® .

The link between SERE and Guantdnamo is confirmed by the Depart-
ment of Defense (DOD) inspector general’s report that notes a meeting in
Fort Bragg in September 2002 at which the members of the behavioral sci-
ence consultation team from Guanténamo were familiarized with the SERRE
methods that they could potentially develop for use by the interrogators (JTF
[Joint Task Force]-170) at Guantdnamo, These methods eventually got used
as counterresistance techniques in Guantdnamo and later traveled to Irag.
The DOD continues to oppose the understanding that “SERE training was
a determinate variable in the development of JTF-170 interrogation tech-
niques,”* However, it is important for our purpose to note the debate on the
role of psychologists that has ensued as a result of these revelations. In other
words, regardless of whether SERE methods were directly exported or not,
the coincidental similarity between the methods used at Guantdnamo, SERE,
and the studies conducted in the past is striking, especially because of the
central role of psychologists in all these contexts.

As a result, medical professionals seem. to have emerged as central actors
in the debate on interrogations, pointing to a key role of medicine in state
power, as noted by Foucault. In an interview in 1976 Foucault remarked,
“Medicine has taken on a general social function: it infiltrates law, it plugs
into it, it makes it work. A sort of juridico-medical complex is presently
being constituted, which is the major form of power™ Foucault notes how
law and medicine work together in what he terms “the juridico-medical
complex.” The relationship between law and medicine in modern societies is
of course an uneasy one, as illustrated in the dilemma faced by the doctors in
another context of state power, namely, executions by lethal injections. Tim-
othy Kaufman-Osborn eloquently writes about this paradox for state (law)
and doctors (medicine) regarding executions:

104 | “Being Helplessly Civilized Leaves Us at the Mercy of the Beast”

On the one hand, the state has an interest in medicalizing capital punish-
ment as fully as possible since it thereby assumes the character of a a.ﬂuo-
liticized humanitarian (non) event, a painless matter of putting someone
“to sleep” . . . On the other hand, the medical profession has an obvious
interest in resisting the conscription of its members for this purpose.™

Thus, as far as the doctors are concerned, the dilemma js that as healers they
are unwilling to participate in state killing, However, as Kaufman-Osborn
points out, they also risk being found guilty of violating their “code of eth-

- jes” by not providing suitable medical services during executions and in the

process making the state look incompetent.'®

The role of psychologists in the post-9/11 context has also raised similar
questions about law and medicine. In response to the various criticisms of the
role of psychologists in developing interrogation methods, there has been a

. very intense debate within the American Psychological Association (APA) on

the role of psychologists in interrogations. The APA set up a Presidential Task

‘Force on Psychological Ethics and National Security {PENS) to look into the

issue, especially since many of its members criticized psychologists for violat-
ing US. and international laws against torture and cruel, inhuman, and degrad-

ing treatment.” The PENS report, however, concluded that “[t]he Task Force

believes that a central role.for psychologists working in the area of national

security-related investigations is to assist in ensuring that processes are safe,

legal, and ethical for all participants** The PENS report confirmed their com--
mitment against torture and CIDT, stating that psychologists have a responsi-
bility not only to stay away from these practices but to report them and to make
sure that they do not get involved in situations where there could be a conflict
between their role as consultants and their role as caregivers. Yet the report
accepted a central role for psychologists in interrogations that was reiterated by
the APA in 2007, Members of the APA, in contrast, criticized the report, claim-
ing that members of the PENS were in fact directly involved in creating inter-
rogation methods for Guantinamo, Irag, and Afghanistan and that three mem-
bers actually converted the SERE methods into harsh interrogation techniques
for Guantdname.® In 2008, the APA managed to find a majority willing to bar
its members from participaiing in interrogations.» However, what this intense
debate indicates in the post-9/11 context is yet another illustration of the uneasy
telationship between law and medicine in the juridico-medical complex.

‘That the United States envisioned a role for medical professionals in inter-
rogations was visible in the Report of the Working Group on Detainee Inter-
rogations (DOD), which asked officials to ensure that
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the detainee is medically and operationally evaluated as suitable (consider-
ing all techniques to be used in combination); interrogators are specifically
trained for the technique(s}; a specific interrogation plan (including rea-
sonable safeguards, limits on duration, intervals between applications, ter-
mination criteria and the presence or availability of qualified medical per-
sonnel} is developed; appropriate supervision is provided and appropriate
specified senior approval is given for use with atty specific detainee (after
considering the foregoing and receiving legal advice).s

Indeed, medical professionals played a particularly visible role in justifying
the use of “harsh interrogation techniques” on the high-value detainees. As
the May 2005 memo on evaluating the legality of certain interrogation tech-
niques stated,® “You have also explained that, prior to interrogation, each
detainee is evaluated by medical and psychological professionals from the
CIA’s Office of Medical Services (‘OMS’) to ensure that he is not likely to
suffer any severe physical or mental pain or suffering as a result of interroga-
tion™” However, safety and evaluation here nof only mean protecting the
welfare of the detainee but more significantly refer to making it safe for the
interrogator who is interested in gaining information even while trying to
avoid violation of any laws against torture and CID'T. The psychologists then
have to make sure that the interrogations continue as long as they do ot
reach the threshold of state definitions of torture, namely, the Pederal Tor-
ture Statute (and CIDT if applicable). As the 2005 memo notes,

At anytime, any on-scene personnel (including the medical or psycho-
logical personnel . . .) can intervene to stop the use of any technique if it
appears that the technique is being used improperly, and on scene medical
personnel can intervene if the detainee has mm<&owma a condition making
the use of the technique unsafe, More generally, medical personnel watch
for signs of physical distress or mental harm so significant as possibly to .
amount to the “severe physical or ntental pain or suffering” that is prohib-
ited by sections 2340-2340A.%°

This is suggestive again of the anxiety of the liberal state. The state cannot
stop relying on excess violence but has to ensure that the severity does not
reach the levels that would constitute torture and CIDT under international
and national laws. What the psychologists supporting a ban understand is
that while formal laws against torture and CIDT would serve as some pro-
tection against illegal interrogations, they still allow for a great deal of flex-
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jbility and accommodation of excess violence, especially when these terms
and laws are narrowly defined. 'Thus, the post-9/11 context brings to the fore
another instance of negotiating excess violence where the psychologists are
forced to balance their role as healers while responding to the state’s need for
excess violence. The juridico-medical complex thus formed is unstable and

under attack and yet it indicates an instance of excess violence functioning

within the art of government and not outside of it.

The recurrence of these acts, not as aberrations but as policies, at different
moments of history suggests a constant negotiation with excess violence—an
issue unsettled. The difference in the post-9/11 context is that these methods

.. appear to be much more visible and, at least initially, explicitly defended. Yet

what the withdrawal ¢f the memo and the methods of interrogation exhibit
is that even then the state has to ensure, both thetorically and legally, that the
terms being used are “enhanced or harsh interrogation techniques” and not a

 defense of torture by the all-powerful commander-in-chief in an exceptional

context, The rhetoric and ambiguous laws work together to attempt a coher-

" ent state narrative that often breaks down and needs renegotiating. The con-
- stant negotiation and accommodation of excess violence lead to the assertion

that excess violence is compatible with governmentality, not outside or in
excess of it. Even if traditional forms of sovereignty are replaced by an art of

- government that focuses on populations, it is important to recognize that the

very art of government includes certain excess forms of violence.
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