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s 7:87 Functional or commonplace packaging 
s 7:88 Color as a functional feature 

 
H. UTILITY PATENTS 

 
s 7:89 As evidence of functionality 

 
G. DESIGN PATENTS AND TRADEMARKS 

 
s 7:90 Nature of a design patent 

s 7:91 Dual design patent and trademark or trade dress protection 
s 7:92 Reconciling the SHREDDED WHEAT dictum 

s 7:93 Design patent as evidence of non-functionality 
 

V. REGISTRATION OF CONTAINER AND PRODUCT CONFIGURATIONS 
 

A. FEDERAL REGISTRATION 
 

s 7:94 Principal Register 
s 7:95 Supplemental Register 

 
B. EFFECT OF SEARS-COMPCO 

 
s 7:96 Effect on federal registration 

s 7:97 - Argument for preemption of federal registration 
s 7:98 - Argument against preemption of federal registration 

s 7:99 - Resolution of the issue by the Court of Customs and Patent Appeals 
 

VI. OTHER TRADEMARK FORMATS 
 

s 7:100 Buildings-protection of building exterior and interior 
s 7:101 - Federal registration as a trademark 

s 7:102 Vehicles 
s 7:103 Clothing 

s 7:104 Sound marks 
s 7:105 Fragrance marks 

 
Chapter 8 

 
Trade Dress 

 



                                                                                                 Antonia Sequeira 
                                                                                                 September 18, 2000   

 12

I. BASIC RULES OF TRADE DRESS PROTECTION 
 

s 8:1 Trade dress compared to trademarks 
s 8:2 - Focus on totality of elements 

s 8:3 - Author's comment on the need to identify the elements of trade dress 
s 8:4 What constitutes trade dress 
s 8:5 Product shape as trade dress 

s 8:5.1 Trade dress in a line of different products or packages 
s 8:6 Mere marketing theme or style of doing business is not protectable 

s 8:7 Federal protection of trade dress 
 

II. SECONDARY MEANING FOR TRADE DRESS PROTECTION 
 

s 8:8 Traditional rule 
s 8:9 Intentional copying as a substitute for secondary meaning 

s 8:10 Modern rule-pre-Taco Cabana 
s 8:11 - Rule in Taco Cabana 

s 8:12 - Different rule for product shape than for other trade dress formats? 
s 8:13 Inherently distinctive trade dress 

s 8:14 Trade dress marketed under differing word marks 
 

III. TEST OF UNFAIR COMPETITION IN TRADE DRESS SIMULATION: LIKELIHOOD OF CONFUSION 
 

s 8:15 Comparison of conflicting trade dresses 
s 8:16 Can defendant's mark on a look-alike prevent confusion? 

s 8:17 Illustrations 
s 8:18 Reasonable consumer standard in trade dress protection 

s 8:19 Intentional copying of trade dress as palming off 
 

IV. DEFENSES 
 

s 8:20 Functional or commonplace packaging 
s 8:21 Imitation of trade dress: Sears-Compco defense 


