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The Nature and Limits of State Authority

A central question in both legal and political philosophy concerns the nature and limits of
the authority of the state. According to Hans Kelsen, this question is answered by legal
philosophy.

If one wants to find out what the state is, and at the same time the limits of its
authority, one will look to the norms of the legal order in which the state is located. In
finding out what the public or state officials of that order are authorized by those norms to
do, one will at the same time answer the question of what the state is and the limits of its
authority. Put differently, the state is constituted by law and the limits of the authority of
public officials are set by the norms that authorize them to act in the name of the state.'

Kelsen thought that these answers are delivered by a value neutral or scientific
inquiry into the nature of law. Law’s authority is explained by describing what he takes to be
the normative structure of a legal system, in which the authority of all norms is ultimately
traceable to the foundational norm of the system. A valid norm is one that has been enacted
in accordance with the procedures authorized by a more basic norm, with the exception of
the foundational or Grund norm, the validity of which has to be presupposed in order to
ground the unity of a legal system. Moreover, when Kelsen says that the norm has authority
because it is has been properly enacted, I take him to mean that it has authority in the full-

blooded sense that it makes a justified claim to the obedience of those subject to the norm.



Put differently, the fact that the norm complies with legality—the procedures for proper
enactment—makes it legitimate.”

According to Carl Schmitt, however, Kelsen’s legal theory amounted to a last ditch
and vain attempt by liberal political theory to subject the state to the discipline of
individualistic values. That the attempt was presented as scientific or value free was not
inconsequential since it precluded Kelsen from basing his account of legality on principles of
political morality, with the result that ‘legislative officials can empower themselves for
anything if it is given the form of a statute’.’

Schmitt considered this claim ‘improper and false’ because it follows from it that the
rule of law exercises no meaningful constraint on the state. But he also thought that the fact
that Kelsen’s legal theory had to endorse it buttressed his own argument that the state is
prior to law in that the political sovereign is constituted politically not legally. The authority
of the state comes from a foundational moment of ‘constituent power’, and whatever
authority law has derives from the content of the decision taken in that moment. Thus for
Schmitt law’s authority comes from outside of legal order and is to be explained politically.
Indeed, for Schmitt, law as such never has authority. It can only be the instrument of the
authority located in the existential moment in which constituent power is successfully
exercised by making the distinction Schmitt thought fundamental to the sphere of the
political: the distinction between friend and enemy. That Kelsen supposes that compliance
with the formal procedures for enactment of a norm might bestow authority in the full-
blooded sense of legitimate authority on a norm shows, Schmitt argues, that liberalism has
degenerated from a once robust natural law account of the legitimacy of law into a ‘helpless
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If Schmitt were right, then the choice would be between, on the one hand, an
account of the state and law in which law is simply the instrument of the state’s authority,
wherever based, and, on the other, an account in which the state is no more than the
authority bestowed by the law on public officials, but according to which officials have a
virtually untrammeled discretion to act, as long as they comply with the criteria for legal
validity of their legal order. Indeed, an authorization properly enacted that explicitly gave the
officials an untrammeled discretion seems, on Kelsen’s view, to endow what they do,
whatever they do, with authority. It would follow that at best Kelsen’s theory places a thin
veneer of legality’, to quote an English judge, over substantive arbitrariness and with that
goes the aspiration of the rule of law.”

In my view, Schmitt is right in so far as Kelsen’s Identity Thesis--the state is identical
with the law of its legal order--is best understood as a political thesis and thus not as a legal
scientific one. He is also right that in Kelsen’s hands the Identity Thesis tends to produce the
result that ‘legislative officials can empower themselves for anything if it is given the form of
a statute’. However, he is wrong that the Identity Thesis has to produce that result.

I will argue that if the Identity Thesis is propetly reformulated as a fully normative
political thesis, it shows precisely why rule by law, including rule by statute law, is subject to
the moral discipline of rule-of-law principles. The version of the thesis I will articulate is
normative in that it describes an ideal of political morality that the principles of the rule of
law serve. But my argument is that all legal orders, all law-governed political orders,
instantiate that ideal. It is a regulative ideal in that it is worked out by attending to actual
practices of legality and at the same time it provides a standard for criticizing those practices,

to the extent that they fail to live up to the ideal.



In sum, rule by law entails the rule of law: the rule of the moral/legal principles
intrinsic to any regime of legality. It is these principles that form the basis of law’s justified
claim to authority. Putting things this way is course open to challenge, not least because of
the normative recasting of a thesis of Kelsen’s ‘Pure Theory’ of law.’ But the challenges on
which I will focus arise from the ‘Hartian perspective’, the legal positivist perspective of
HIA Hart and his followers.

First, Hartians reject the claim that law’s authority is legitimate authority. Second,
they do not accept that law to be such has to comply with the rule of law. Finally, they
regard as dubious the thought that compliance with the rule of law exerts a moral discipline
on law, since they argue that such compliance can make matters morally worse for those
subject to the law.

I will argue that on closer inspection the challenges do not so much undermine my
version of the Identity Thesis as expose ambivalences within this kind of legal positivism
about both the authority of law and the rule of law. Moreover, once these ambivalences

come into view, the way is cleared for the normative version of the Identity Thesis.

The Authority of Law

Like Kelsen, Hart regards philosophy of law as a social scientific inquiry and thinks that a
central topic for that inquiry is the explanation of law’s normativity—the way in which the
law creates obligations for those subject to it.” However, in contrast to Kelsen, Hart
supposes that legal obligations have moral force only when these obligations would also be

judged obligatory from the external standpoint of morality, or from some other external



standpoint; for example, the law makes possible a coordination of social activity that could
not be had in the absence of a common standard.

The oddness of this position bedevils the attempt by Hartians to explain what they
take to be the central concept in philosophy of law—Ilaw’s authority, that is, law’s capacity to
prescribe mandatory norms to its subjects. In an influential essay on legal authority Joseph
Raz, Hart’s most eminent student, argues that it is in the nature of all authorities that they
claim to be legitimate and that a legal system is the kind of social institution that is capable of
exercising authority, of being a ‘de facto’ authority. It follows that when ‘the law’ claims
authority over those subject to it, it also necessarily claims ‘legitimate authority’. ®

Raz’s account is in the spirit of the positivist tradition of which he says Hart was the
‘heir and torch-bearer’, one which rejects the ‘moralizing myths’ of the common and natural
lawyers. Hart, Raz says, is the ‘heir and torchbearer’ of the legal theory founded by Jeremy
Bentham, a ‘great tradition in the philosophy of law which is both realist and unromantic in
outlook’. For Hart shares the ‘Benthamite sense’ of the ‘deleterious moral consequences’ of
an ‘excessive veneration in which the law is held in Common Law countries’. Raz continues
that ‘evident’ in Hart’s recent work is his ‘fear’ that legal theory has ‘lurched back’ in the
direction of excessive veneration instead of continuing Hart’s project—the laying of the
‘foundation for a cool and potentially critical assessment of the law’. And while he is not
named at this point in Raz’s essay, it is clear that Ronald Dworkin is the figure held
responsible for the lurch.

Raz thus argues that the law’s claim to legitimacy is vindicated only when the content
of the law meets an external, moral standard.” Law will in fact have authority only if its
content meets the requirements not of mere legal validity, but also of morality. These are the
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subjects would in fact better serve their interests by complying with the law than by deciding
for themselves. It follows that the law of a particular legal order has authority or not
depending on conditions set by moral criteria that are external to law. Or does it?

The answer to this question depends on an ambiguity in Raz’s account of authority
that arises out of his distinction between de facto authority and legitimate authority."" Does
legal theory explain the characteristics that make an order capable of claiming authority or in
addition those characteristics that justify its claim to have legitimate authority? Notice that it
would be odd to claim authority but to limit one’s claim to saying ‘I am capable of exercising
authority because I fulfill the non-moral conditions for being a de facto authority and have
commanded you to do X and therefore you are under an obligation to do X’. In short, a
claim to authority is always a claim to legitimate authority.

So if it is an essential characteristic of law that it claims authority, and the success of
the claim turns on moral criteria external to law, then if law’s claim to authority fails by those
criteria, we have not merely the failure of a claim made by the law, but a failure to be law.
On this version of this theory, Raz would put forward perhaps the strongest version of
natural law in the history of legal philosophy, much stronger, for example, than Gustav
Radbruch’s ‘Formula’ according to which extreme injustice is no law.'? But the retreat to
explaining the ‘non-moral’ characteristics that make an order capable of claiming authority
does not help if legal theory must explain law’s claim to have legitimate authority, and may
even lead to the position that the mere possession of power to enforce one’s commands
begets such authority. Indeed, this last position formed the backdrop for the debates in
seventeenth century England about whether the fact that X possesses effective power entails
that those subject to his power must regard him as an authority. It may thus be the case that
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on the one hand, and legitimate or authority, on the other. Rather, it is a distinction between
de facto political power and necessarily legitimate legal authority. That is, the question is
whether might makes right, whether one who has effective political power so that his
commands are by and large obeyed by those subject to his power has by definition legitimate
legal authority.

The problem here is symptomatic of the deep ambivalence in Hartian legal theory
about the location of authority. Does law’s authority come from within or without the law?
Hart himself may not seem as subject to this ambivalence as Raz, since he strongly resisted
Raz’s claim that to understand law’s authority one has to see that a claim to authority is
always a claim to justified or legitimate authority, which entails that legal officials at least
pretend to endorse that claim."” Hart’s concern was that to make the idea of justified
normativity central to an explanation of law’s authority would undermine the moral clarity of
a legal theory that tells both subjects and officials that the individual conscience must decide
on whether to obey or apply the law, unimpeded by the erroneous thought that legal
obligations have any intrinsic moral force.

But, we know, Hart thought that a weak version of that idea is essential to
understanding the nature of law, since at least the officials of the legal order regard the fact
that the rule of recognition certifies a law as valid as a sufficient reason—a complete
justification—for regarding themselves as under an obligation to implement that law. As Raz
argues, once that step is taken it is hard to resist the inference that the officials must believe,
or at least pretend to believe, that the legal subjects who fall within the scope of that law
have sufficient reason to obey it. That is, the weak idea of authority--the officials must
consider themselves under a duty--becomes the strong idea of authority--they must assume

that the legal subjects are also under a duty. And it must become so if legal subjects, rather



than legal officials, are to enter the scope of legal theory as the primary audience to which
law is addressed. In this regard, Raz argues that Kelsen was right to take as the point of view
of legal science the perspective of ‘the legal man’ who adopts ‘the law as his personal
morality, and as exhausting all the norms he accepts as just’.'* Thus, ‘though Kelsen rejects
natural law theories, he consistently uses the natural law concept of normativity, that is, the
concept of justified normativity’. "

Raz also emphasizes that the legal scientist in adopting this point of view does not
thereby endorse it. It is a ‘professional and uncommitted adoption’.'® Thus all that separates
Hart and Raz is whether the internal point of view taken by those whose ‘voluntary co-
operation’ ‘creates’ authority' is one that regards the duty to apply and obey the law as a
moral one. Notice though that they share the claim that only the officials need have the
internal point of view. For while Raz’s argument is that the officials have to suppose or to
pretend suppose that their duty to apply the law is a moral one because the law that is
applied visits obligations on those to whom it is applied, this argument does not entail that
the subjects of the law make any pretence at believing that they are under such a duty to
obey the law." They could, that is, comply with the law simply because they fear the
sanctions visited on non-compliance.

The area of disagreement between Hart and Raz is small but significant. Consider
that Raz adds to his reflections on the way in which legal science may in a professional,
detached fashion rely on Kelsen’s ‘natural law’ concept of justified normativity the following
observation: “There is, after all, no legal science of normativity, but there is a specifically legal
way in which normativity can be considered”.”” I take this to mean that there is no special
kind of legal authority, an authority in virtue of X being legal, since law’s claim to authority is

justified by the same considerations that would justify my claim to be a moral authority. All



that is special about law’s claim is that the legal scientist can make professional detached
statements about the law that the moral theorist cannot because law ‘consists only of
authoritative positivist considerations’, and the latter are considerations ‘the existence of
which can be ascertained without resort to moral argument’.”’

But, as Raz is well aware, this was not Kelsen’s view. Rather, for Kelsen a law’s claim
to authority is vindicated as fully justified as long as the law is valid. There is thus a special
kind of legal authority that comes from compliance with what we might think of as the
validity-producing mechanisms of a legal order. Hart and Raz cannot accept this because,
with Schmitt, they do not think that the validity-producing mechanisms of a legal order can
by themselves justify a claim to legitimate authority. But Schmitt, unlike Hart and Raz,
regards the kind of legal theory that seeks to reduce the authority of law to validity as a
degenerate form of a once robust natural law conception of law’s authority. He, of course,
also thinks that this degeneration was inevitable. But the insight is valuable that if legal
theory must adopt the natural law concept of justified normativity, that concept cannot be
situated within an account of law that reduces authority to validity without ascribing justified
normativity to the norms in virtue of their being valid. In other words, the reduction of Rech?
to Geserg has the result that legislative officials can rightfully or legitimately empower
themselves for anything if it is given the form of a statute.

It is of some importance in this debate that English does not follow other European
languages” in adopting the Roman distinction between 7xs and /ex. Hart who took his task to
be an inquiry into the ordinary use of language by participants in legal practice was
understandably troubled by this fact and remarked that ixs and its cognates are laden with
the theory of Natural Law’, so that one who uses such terms shows a readiness to ‘exploit

the moral implications latent in the vocabulary of the law’.”” On his view, it must be a



felicitous feature of the English language that it has only one word for ‘law’, one that derives
from the morally neutral side of the /x/ius distinction, since that it makes easier to avoid the
natural law mistake of eliding legal and moral obligation.

Raz has warned that ‘philosophers of law are not lexicographers’ and that ‘the
explanation of the meaning of the word “law” has little to do with legal philosophy’, in large
part because ‘law’ is used in widely different contexts, for example, in physics.” Even if he is
right about ‘law’, attention to related legal terms can prove useful, as I think it shown by
Raz’s decision to use the term ‘legitimate’ rather than the more traditional ‘de jure’ as his
contrast with de facto authority, thus avoiding the moral connotations of zxs. But ‘legitimate’
does not, if this was Raz’s intention, contrast cleanly moral authority and de facto legal
authority. For ‘legitimate’ derives from /ex, the root of the supposedly morally neutral ‘law’
and its primary English meanings elide ‘lawful ‘and ‘rightful’ no less than 7us or Rech?. Thus to
say of an authority that it is legitimate is not, as Raz could be taken to imply, to say only that
its judgments are morally justified. Rather, we need to note the converse of Hart’s
observation of the ‘moral implications latent in the language of the law’. This is the idea that
there are legal presuppositions to the moral vocabulary of legitimacy, since ‘legitimate’
connotes that conduct in accordance with the law has a moral quality to it just in virtue of
being in accordance with the law.

For this to be the case, there must be what Raz denies--‘a specifically legal way in
which normativity can be considered’. And while Raz does not think that an inquiry into the
word ‘law’ can settle disputes in philosophy of law, he does suggest that an inquiry into
‘legal’ and legally’ is more promising. These terms do set a constraint on legal theories since
it is the case that all legal statements ‘are statable by the use of sentences of the form’ ‘legally,

it is the case that ...”* However, since he points out that all leading legal theories are
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consistent with this constraint, it by itself cannot settle disputes about the nature of law.
Hence, Raz argues for the additional constraint that law consists only of authoritative
positivist considerations.

What justifies this constraint? Perhaps Raz’s answer is that the law claims authority
and it is in the nature of authority that the content of an authoritative directive of any sort
has to be determinable without resort to moral argument. In other words, since the concept
of authority plays a central role in philosophy of law, we can achieve a grasp on that concept
by getting right a concept that like ‘law’ figures in other contexts, but which unlike law’
helps to explain the nature of ‘law’ in the ‘legal’ context. Hence, if one non-moral condition
for a norm being authoritative is that its content can be determined by purely factual tests,
that same condition must constrain our understanding of law in the legal context. Of
course, that is not a sufficient condition since the addressee of the norm has to have an
additional reason to suppose that he or she is under an obligation to comply with the
content of that norm. For Raz, as we know, this additional reason is supplied by the normal
justification thesis and not by the intrinsic qualities of law.

However, Hartians are ambivalent about this claim too. Consider that Hart thought,
following Bentham and Austin, that natural law theory encourages two very different moral
mistakes. First, there is the mistake of ‘obsequious quietism’ that follows the erroneous
thought of according the law moral force because it is the law and thus of thinking that one
is under a moral duty to obey or apply morally obnoxious laws. Second, there is the mistake
of ‘anarchism’, of thinking the law is not the law when it fails to meet the standards of
morality, and thus supposing that no issue of whether one is under a duty to obey or apply

the law arises simply because there is no law.”
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If, however, the law has no intrinsic moral force it is difficult to see why this should
be thought to be a moral mistake. Hart suggested that for Bentham and Austin the problem
was the ‘cost to society’. But it is not clear why that cost is any greater than that incurred in
avoiding quietism, and Hart remarked that Bentham and Austin may well have ‘overrated’
the danger of anarchy.” The problem, Hart says, is more that natural law leads to an
‘oversimplification’ of the complex moral issues that arise in particular contexts where
subjects or officials face the problem of how to respond to morally obnoxious laws.”’

However, as critics of legal positivism have pointed out,” the law cannot make our
moral situation more complex if it is morally inert in the way Raz and Hart suggest. Hart at
times seemed to recognize this fact. Consider his main criticism of Radbruch’s ‘Formula’
that extreme injustice is no law. Hart thought that the practical payoff of the Formula was
that judges could deploy it to refuse to recognize as law statutes that had authorized immoral
conduct during the Nazi era, and which would have been illegal but for those statutes. That
then cleared the way for prosecution of individuals for crimes that did not exist at the time
of the conduct. Hart’s criticism was that the Formula disguised a choice that legal positivism
brought out between ‘two evils’----leaving the immoral individuals unpunished and
‘sacrificing a very precious principle of morality endorsed by most legal systems’.”’

But suppose that the principle against retroactive punishment is not merely endorsed
by mostlegal systems, but is a principle that azy legal order has to observe because it is one of
the principles of legality. It is one of those principles that if violated throw into doubt the
claim that ‘Legally speaking, it is the case that ...”. Consider, for example, the statement that
‘Legally speaking, it is the case that you may be punished for conduct that is not criminal at
the time of your act’. Since this statement is false and the principle that makes it so is a

‘precious principle of morality’, we have in place a principle that makes it plausible that there
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is ‘a specifically legal way in which normativity can be considered’. That is, it is a condition of
X being legal that it does not violate at least one morally valuable principle of legality.

Notice also that with this principle and any other candidates that we can come up
with in place, we are not necessarily landed as Hartians suppose with either the problem of
an ‘oversimplification” of moral issues or the problem of an ‘excessive veneration’ of the law.
This is because there is a rather large gap between excessive veneration and other positive
attitudes. If a government that observed the rule of law had by that fact to observe certain
moral constraints that improved the lives of those subject to the law, law would deserve our
respect because of its moral qualities. And this would be so even if we recognized that
particular bad laws might have in the end no moral claim on us because their immoral
content so clearly outweighs the moral quality they necessarily have as law.

Of course, if there is reason to accord law moral weight just because it is law, that
reason complicates our moral deliberations more than if law had no such weight. But if there
is such reason, the conclusion that the law is too evil to be obeyed or applied is still perfectly
open to us, as long as the reason does not lead to excessive veneration. We might even think
there is such reason in the face of the fact that governments have used, and will no doubt in
the future use, law as an instrument of quite systematic immoral policy. This fact would
make us not want to venerate, let alone excessively venerate, law. But still we might think
that when we condemn such immorality we do so because the overwhelming badness
involved in a systematic use of law as an instrument of immorality easily outweighs the moral
good that government under law must nevertheless do. We might even say that what has
gone wrong is not only the institutionalization of evil, but the fact that law has been made
the instrument of evil. Notice in this regard that we usually think it appropriate to speak of

government abusing the form of law to promote immoral policies, and not of a simple use,
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which implies that law’s form is generally better suited to promoting something worthy of
our respect.

I will now turn to exploring this thought and in particular a puzzle that arises out of
the statement ‘legally speaking, it is the case that you may be punished for conduct that is
not criminal at the time of your act’. Notice that while that statement is false it is not clear
that the following statement is: ‘legally speaking, it is the case that the law requires that you
be punished for conduct that was not criminal at the time of your act’. The second
statement will be true if, to return to Hart’s criticism of Radbruch, the legislature follows the
course Hart thought suggested by a positivist appreciation of the complexity of the situation.
Hart thought that if one decided that the immoral offenders had to be punished, the
legislature must enact a statute stripping of their validity the statutes that authorized immoral
conduct. Here, the legislature makes it legally speaking the case that the conduct is
punishable.

However, while the two statements differ only by a switch in tense of the verb ‘to
be’, much in the history of debate in legal philosophy in the last fifty years might turn on the
necessity to make that switch for the statement to be true. So my thought is that we should
be alert to the possibility of a more moderate position on the relationship between law and
morality than one that would cause us to ‘lurch’ to a stance of excessive veneration of the
law. As I will argue in the following two sections, just this more moderate position is to be

found in an account of law’s authority that locates its basis in principles of legality.

The Inner Morality of Law
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The idea that there is a morality of legality is rightly associated with Lon L Fuller’s work The
Morality of Law and his fable of benevolent King Rex, whose good faith but bungled efforts
to make law provide the basis for extracting the principles of law’s ‘inner morality’:
generality, publicity, non-retroactivity, clarity, non-contradiction, possibility of compliance,
constancy through time, and congruence between declared rule and official action.” A legal
order that fails completely to meet one of these requirements, or fails substantially to meet
several, would not, in Fuller’s view, be a legal system. It would not qualify as government
under law—as government subject to the rule of law. Fuller’s claim is that compliance with
the eight principles imbues law with a moral quality. It follows for him that de facto legal
authority is always de zure but this is because of law’s intrinsic qualities, the special
normativity of law that comes from compliance with the eight principles.

Together these principles suggest, Fuller says, ‘distinct standards by which excellence
in legality may be tested’.” Here he adverts to the distinction with which he opens his book
between a ‘morality of duty’ and a ‘morality of aspiration’.”” His suggestion seems to be that
the principles are more aspirational in nature, in large part because it is often difficult to
define at what point there is a violation of one of the principles such that there is a complete
failure of legality. They are not therefore best understood as providing criteria of validity of
the sort envisaged by legal positivists.

However, Fuller is also clear that the inner morality of law ‘embraces’ both
moralities, and he says that the principle of promulgation or publicity is easier to formalize,
thus placing it within the morality of duty. In contrast, the principle against retroactivity
cannot be formulated as an all-or-nothing rule because, for example, a retroactive law might

be required in order to restore legality.”” As Fuller points out, ‘infringements of legal morality
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tend to be cumulative’ and so a neglect, for example, of ‘clarity, consistency, or publicity
might beget the necessity for retroactive laws’.**

Fuller’s account of law is thus rather complex. A legal order must observe the eight
principles to some large extent. However, it is not clear what the status is of particular laws
that violate one or more of the principles and a law that violates one principle for the sake of
others might be considered as essential to preserve overall fidelity to legality.

Hartians have criticized the account in two ways. The first focuses on the more
aspirational nature of the inner morality and the concomitant concession that there could be
such a thing as an ‘illegal law’, a law that is perfectly valid but inconsistent with one or more
of the principles. On this criticism, even if compliance with the eight principles does give law
a moral quality, law does not have to comply to be law; hence, the eight principles are not
intrinsic qualities of law and cannot explain law’s authority. The second criticism starts by
conceding that law must comply to some great extent with Fuller’s eight principles, or some
roughly equivalent set of principles of legality. But it then denies that such compliance gives
the law any moral quality, since compliance with the principles simply makes the law into a
more effective guide for conduct. While either of the two criticisms would, if right, succeed
in fatally undermining Fuller’s position, they are in contradiction with each other and the fact
that Hartians make both of them thus imports that contradiction into their position.”

While the criticisms contradict each other, they have a common root in an idea of
law as ‘the law’, meaning the artifacts produced by the validity-producing mechanisms of a
legal system the existence and content of which can be determined without resort to moral
argument. On this view, the role of judges is simply to certify, first, when a matter falls
within the scope of positivistically conceived, law-governed behaviour. For example, X is

accused of assault and there is in fact a statutory provision that makes assault a crime.
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Second, the judges must certify whether the legal question raised in the matter is in fact
answered by the law, which means answered without the judges having to resort to moral
argument. For example, given what X is proved to have done, what he did falls within the
factually determined scope of that provision.

It follows, on the one hand, that anything we think judges should do beyond this role
takes them out of the realm of legal duty and into the realm of aspiration, which is to say
beyond the realm of legal philosophy. That is the Hartian criticism of Fuller.”® But it also
follows, on the other hand, that judges in saying what is legally speaking the case in
accordance with this conception of role are maintaining legality, which is to say that the
principles of legality are just those principles that judges must rely on in performing that role.
Further, when judges propetly perform their role they make the law a more effective guide
to action for legal subjects by authoritatively declaring the determinate content of the law.
But of course making the law more effective will only serve morality if the content of the law
happens to be moral. That is the second Hartian criticism.

So, for example, in his major essay on the rule of law, Raz says that the rule of law is
Py

‘an ideal’,”” one well expressed in FA Hayek’s famous description of the rule of law:

stripped of all its technicalities this means that government in all its actions is bound
by rules fixed and announced beforehand—rules which make it possible to foresee
with fair certainty how the authority will use its coercive powers in given
circumstances, and to plan one’s individual affairs on the basis of this knowledge.”
Hayek’s claim here is that the rule of law requires that any exercise of public power has to be
authorized in advance by a clear or a determinate law and that makes it possible for
individuals to plan ahead, which is a moral good. Raz accepts this claim and adds that the

ability to plan, and thus the rule of law, is essential to liberal democratic society. He also
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agrees with Fuller that no legal system could violate ‘altogether’ ‘most of the principles of the
rule of law’.”

However, Raz says that the rule of law is a ‘standard to which the law ought to
conform but which it can and sometimes does violate most radically and systematically’*’
and he argues that a society can have the rule of law and be neither democratic nor liberal.
He says that a ‘non-democratic legal system’, one ‘based on the denial of human rights, on
extensive poverty, on racial segregation, sexual inequalities, and religious persecution’, may
conform better to the rule of law than the legal systems of the ‘more enlightened Western
democracies’."' In addition, he points out that there are social goals that might be worth
pursuing even though their pursuit is not compatible with the certainty secured by
compliance with the rule of law.*

Raz’s analysis of the rule of law is thus rather bewildering. First, there is the apparent
concession that law has to conform at least to some significant extent to the rule of law and
that such conformity is a moral good in that a political virtue is achieved, though one that
has to compete with other political virtues. Rule by law requires some degree of conformity
with the rule of law, a political and moral ideal. Secondly, there is the claim that the rule of
law can make life morally worse for those subject to it. Thirdly, there is the thought that
while there is always some moral value to compliance with legality, we have to keep in mind
that the law to be law has to comply only minimally with the rule of law, indeed, might
violate the rule of law ‘most radically and systematically’.

What makes this array of claims possible is that for Raz the principles of the rule of
law are derived from the ‘basic intuition’ that, if the law is to be obeyed, ‘i must be capable of

guiding the bebavionr of its subjects’ ¥
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The principles of the rule of law are not then, on Raz’s view, moral principles.
Rather, they make the law into a more effective instrument for guiding the action of those
subject to the law and the ‘virtue’ of the rule of law is exhibited through law living up to
these principles. That virtue, Raz says, is like the virtue of the sharp knife. Whether it issues
in moral goodness or not will depend on the purposes to which the instrument, law or the
knife, is put.* The rule of law helps to make the law into a better vehicle or instrument for
transmitting the actual judgments of those who have authority to make law. It also helps to
ensure implementation of those judgments.

On this view of the rule of law, it provides to those in power a very effective
instrument of rule. Hence, Raz argues that while the rule of law does reduce arbitrariness,
the arbitrariness it reduces is the arbitrariness that law itself—rule by law—makes possible.®
In other words, the abuse of law is an abuse of power that exists only because law makes
such power—the centralized power effectively to guide action--available to those who are in
a position to abuse it.

Raz makes a rather significant mistake here, one that has its origins in many of Hart’s
ambiguous remarks on the same topic, in particular when Hart focused on what he called the
‘abuse’ of law." When one uses the expression ‘abuse of ...” the implication is that the
ordinary or normal use of that thing achieves something valuable. Thus, when one speaks of
the ‘abuse of law’ the implication is that normally it is the case that using law conduces to
morally valuable ends, but in this particular case the law is abused to bring about something
bad. The thing is used, as it were, against its own nature. One would not, for example, say of
a knife that is good because it is an effective or sharp knife that to murder someone with it is
an abuse of knives. This is simply a use of a knife to an immoral end and thus does not

create a pathology within the category of knives that are true to the specific virtue of knives.
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But when we speak of the abuse of law, our point is that from the perspective of the specific
virtues of law—the principles of the rule of law-- the use of law as an instrument of evil is
pathological.

The mistake arises because of the Hartian ambivalence detected earlier about
whether authority is located within or without legal order. If it is within, there must be some
qualities intrinsic to legality that make law authoritative and that provide the perspective for
making claims about the abuse of law. But if it is without, then law has authority only if it
meets some external test, that is, it is the instrument of something external to law.

While this is a serious problem for Hartians, it does not help Fuller because it leaves
open the possibility that one of the two criticisms might be correct. However, neither of
them is correct because their common root is flawed—the idea of law as ‘the law’, meaning
the artifacts produced by the validity producing mechanisms of a legal system the content of
which can be determined without resort to moral argument. My argument here depends on
seeing that the fact that there can be an illegal law does not tell in favour of legal positivism
for the same reason that required the switch in tense to make the true statement about what
was legally speaking the case in the example dealt with in the last section.”” T will not,
however, rely initially on Fuller to make this argument, though I will at times rely on some of
his terminology. For my focus in the next section is Thomas Hobbes’s legal theory, a
perhaps surprising source in the history of Western political and legal philosophy given
Hobbes’s authoritarian reputation.

I do so for four reasons. First, Hobbes more clearly than Fuller helps to see what
goes wrong in the Hartian conception of the judicial role, perhaps because he also seems to
share some important features with legal positivism, as he is commonly supposed to have set

out some of the main features of the Benthamite and Austinian picture of law as the
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commands of an uncommanded commander that Hart reacted against. Second, Hobbes
makes clearer than Fuller a particular methodology for understanding law and the rule of
law, one that locates legal order within a political theory of legitimate authority. Third,
Hobbes’s conception of the point of legal order as service to a particular conception of
liberty is more clearly stated than in Fuller’s work. Finally, just because Hobbes considers
democracy an inferior mode of government to monarchy, his focus on the virtue of the
legality is not obscured by an explicit or implicit attempt to build democracy into his

conception of the rule of law.

Hobbes and the Laws of Nature

Less well known than Fuller’s story about King Rex is another version of the fable, in which
he suggests that the principles emerge despite the fact that it is a tyrant who wishes to use
law as an instrument of his tyranny. Fuller’s point is that the tyrant’s rule will be less
tyrannical to the extent that he rules through law."” Even less well known is that Thomas
Hobbes engaged in the same kind of thought experiment. In Bebemoth or the Long Parliament,”
a reflection on the civil war in the form of a dialogue where B is the young Hobbes and A
the mature Hobbes, we find the following passage:
B: Must tyrants also be obeyed in everything actively? Or is there nothing wherein a
lawful King’s command may be disobeyed? What if he should command me with my
own hands to execute my father, in case he should be condemned to die by the law?
A: This is a case that need not be put. We have never read nor heard of any King so
inhuman as to command it. If any did, we are to consider whether that command

were one of his laws. For by disobeying Kings, we mean the disobeying of his laws,
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those his laws that were made before they were applied to any particular person; for

the King, though as a father of children, and a master of domestic servants

command many things which bind those children and servants yet he commands the
people in general never but by a precedent law, and as a politic, not a natural person.

And if such a command as you speak of were contrived into a general law (which

never was, nor never will be), you were bound to obey it, unless you depart the

kingdom after the publication of the law, and before the condemnation of your
father.

In this passage, Hobbes expresses doubt that any sovereign would enact the law
proposed in the question to him. This doubt is evidence of his optimism that sovereigns will
not produce pathologies—situations that undermine legal subjects’ basis for obedience or
continuing consent to sovereign rule. But Hobbes nevertheless thinks it is important openly
to confront the pathology.

His first point is that we have to be careful about what counts as a law. There is a
difference between, on the one hand, the commands of a father to his children or to his
servants and, on the other, the commands of the same individual who happens to be king
when he wishes to fulfill his political role as sovereign, as the artificial person who has
ultimate legal authority in the legal order. In the latter case, his commands have to be issued
as laws, with the result that no command has any effect until it is in proper form.

Hobbes’s second point is that proper form requires not only that the law precede any
official act, but also that it be couched in general terms, and only then applied to particular
circumstances. A law that commanded 7z to execute my father if 7y father were found
guilty of a particular offence would not count as a law. Hobbes does, however, suggest that

the sovereign could ‘contrive’ to put such a command into general form. Such a law would
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have to set out a crime punishable by the death penalty and stipulate that if the convicted
criminal happened to have a son of a certain age in the country, the son must take on the
office of executioner. If the sovereign succeeded in doing this, I would be bound to obey,
Hobbes says, unless I managed to get out of the country before the condemnation of my
father. So while it would be difficult to wrestle legal form into a shape that would allow a law
that Hobbes cleatly regards as inhumane to be brought into existence, he admits that it could
be done.

Notice that while Hobbes is bothered by the sheer inhumanity or immorality of the
law, his analysis does not focus on that fact. Rather, his point is that there are certain kinds
of substantive immorality that legal form resists. His earlier texts, in particular Leviathan,”
make it clear that the basis for the resistance is the laws of nature, which are not only laws
that are derivable from the right of nature but also principles internal to legal order.” Once
we set the passage from Bebemoth in the context of that and other discussions in Leviathan,
matters become even more complex.

First, in order to take advantage of the gap between publication of the law and the
condemnation of my father, I would have to be pretty sure that he would be convicted
despite the fact that he would have to be tried and found guilty by a judge. For only after
such a finding had been made, could the judge issue the particular command that I execute
my father.

This factor complicates matters because Hobbes has a much richer understanding of
the judicial role than the one that is presupposed in the Hartian account. As we will see, the
issue here does not have to do with contemporary debates about the legitimacy of judicial
review and it is not susceptible to the Hartian charge against Dworkin of confusing a theory

of adjudication, by which Hartians mean a theory of how to decide cases in which where
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positivist consideration fail to determine an answer, with a theory of law. For Hartians
suppose that the role of the judge in any legal order gives us a window into the nature of law.
As Raz makes clear in his work on authority and elsewhere, Hartians regard the judge as
providing such a window precisely because consent to arbitration of any sort is consent to
abide by the arbitrator’s decision, which precludes objecting to the decision on the ground
that the arbitrator got things wrong. The parties agree to let the arbitrator’s decision replace
their reasons, since it was their disagreement about the reasons that brought them to
arbitration.”

Notice that the decision in order to do its job must be a positivist consideration in
Raz’s sense. Its existence must be determinable as a matter of fact and its content must be
likewise determinable, else the parties are forced back into the conflict that brought them to
arbitration. The only difference between all things considered arbitration and judging in a
legal system, on this view, is that the judge has to take into account existing positivist
considerations—those supplied by the legal system. Moreover, if these determine an answer
to the question, he is under a legal duty to give that answer.”

Hobbes agrees with the Hartians that in arbitration, and in a dispute before a judge
in civil society, the parties must on pain of irrationality accept the decision as representing
right reason, and hence that they are not permitted to return to the original conflict of
reasons between them to contest the judgment. They must take, in other words, the decision
as settling the dispute. Hence, a standard interpretation of Hobbes is that it matters more in
a conflict that the conflict is resolved or settled by a definitive decision than how it is
resolved. The principle of settlement is then what makes it altogether rational to submit to

arbitration, and thus by parity of reasoning to the decisions of an all powerful political
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sovereign, whatever the content of the decision of the arbitrator or the decisions of the
sovereign.

If this interpretation captured the whole of Hobbes’s argument, his solution to the
problem of the state of nature would be wholly procedural, and his conception of an
arbitrator in the state of nature and of the arbitrator’s equivalent in civil society, the
sovereign, would amount to no more than the person with authority to decide a dispute,
however that person wanted to decide it. But even a quick perusal of the laws of nature tells
us that it is far from the whole of Hobbes’s argument.

Law 16 of the laws of nature makes it a duty on conflicting parties to submit to
arbitration by a third party if they find themselves in conflict.”* Once their consent
constitutes an arbitrator, that person is not simply a natural individual but an artificial person
in that he takes on a role in which at least four of the other laws of nature are implicated.
Law 11 is the law of equity, that 5f @ man be trusted to judge between man and man, it is a precept
of the Law of Nature, that he deal Equally between thens.”> And because, says Hobbes, ‘every
man is presumed to do all things in order to his own benefit, no man is a fit arbitrator in his
own cause’, which gives us law 17.%° For the same reason, law 18 holds that no man is to be
judge who “has in him a natural canse of partiality.” Law 19 is that in controversies of fact, the
judge must give credit to the witnesses.”

These last four laws are both procedural and substantive in that they affect, without
determining, the content of any decision by an arbitrator who is faithful to the moral
discipline of his role. Moreover, when the parties submit a dispute to an arbitrator, they do
so not only in the expectation that he will give a decision which provides a definitive

resolution to the dispute, and so permits them to avoid fighting it out by whatever means
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they choose, but also in the expectation that the decision will accord with the laws of nature
which set out the moral discipline of the arbitrator’s role.

The authority of the arbitrator comes, then, not only from the consent of the parties
to abide by his decision, but also from the kind of decision that they are entitled to expect. A
complaint by one of the parties that the decision is flawed because the arbitrator failed to act
in accordance with these constraints of role is different in kind from the complaint that both
Hartians and Hobbes rule out--that the party simply does not like the way the arbitrator
settled the dispute over right reason.”

Notice that the principles that condition the substance of the decision are principles
that will figure on most, perhaps all lists of principles of legality or the rule of law. So if we
move from the situation of an arbitrator in a state of nature to the situation of a judge in a
civil society, we can put the point just made as follows. In Hobbes, the specific authority of
law comes from not only from the fact that law provides an institutionally conclusive way of
settling a dispute since it provides determinate conclusions about the obligations of legal
subjects. Such authority also comes from the fact that conclusions about what the law
requires will be based on sound reasons, reasons that include the principles of legality.”

Of course, Hobbes does see differences between the situation of the arbitrator in the
state of nature and the judge in a civil society since the legal order of civil society has to be

! Hobbes tells us that a

staffed by subordinate judges because all laws require interpretation.
good judge is one who, in interpreting the written law, relies first and foremost on his
understanding of the unwritten law, the laws of nature.”” Moreover, one should not think,

says Hobbes, that there is anything illegitimate in judges interpreting the positive law

through the lens of the laws of nature because it would be a great insult if subordinate judges
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were to attribute to the ultimate judge, the sovereign, an intention to flout the laws of
nature.”

As a result, the sovereign as ultimate judge is constrained by the laws of nature, not
because he owes duties to his subjects, but because of the duties owed by judges to them. To
use Fuller’s term, their duty to the sovereign is exhausted by their obligation of ‘fidelity’ to
law," including the laws of nature. This duty, it must be emphasized, flows not to a natural
individual even if the sovereign happens to be one natural individual. As the quote from
Behemoth makes clear, from the judicial perspective the sovereign is the body that makes the
written laws that judges must interpret. That is, the sovereign is a legally constituted
sovereign: the person or body that has the authority to make laws provided that it complies
with the public criteria recognized for certifying that a law is valid. I will call this the ‘validity
proviso’. But there is, following my account so far, a second ‘legality proviso’—the laws the
sovereign makes have to be interpreted, and so must be interpretable, in light of the laws of
nature.

The validity proviso tells us that Hobbes was well aware of the existence of
something like Hart’s rule of recognition. Hart and Hartians after him have taken for granted
Hart’s claim that the rule of recognition corrected the mistake of his positivist predecessors
Bentham and Austin in supposing that the sovereign is legally unlimited, a supposition that
Hobbes is even more famous for making. But Hart did not perhaps have the best
understanding of his tradition on this score. The better interpretation is that Hobbes,
Bentham, and Austin did not mean by ‘legally unlimited’ that the sovereign could make law
without complying with public criteria for law-making. Rather, they had in mind a legal order
in which the sovereign may at will change any law as long as he complies with the criteria by

enacting a law.”
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The legality proviso was, however, expressly rejected by Bentham and Austin after
him. It suggests that it is not sufficient for an enacted law to comply with the public criteria.
Its content must also be one that judges can interpret in such a way that the law at the least
complies with the laws of nature, that is, does not violate them, at best, displays an attempt
to meet the highest aspirations of the laws of nature. That of course raises the question of
what happens when the sovereign, in full compliance with the public criteria, enacts a law
that is either difficult to square with one or more laws of nature. Even more radically, the
law might explicitly announce the sovereign’s intention to violate one or more of the laws of
nature. In sum, one way or the other, we get the example mentioned above of the illegal but
perfectly valid law.

I pointed out that in the example from Behemoth Hobbes’s analysis of the inhumane
law focuses on the legally problematic aspects of the law rather than on its sheer inhumanity.
That is, Hobbes focuses on the difficulties attendant on getting to the point where it is true
that ‘legally speaking, it is the case that you must execute your father’. But we need to recall
that he does not rule out the possibility that the point can be reached. My excursus into his
understanding of the role of a judge shows that the statement would have to follow not only
the successful enactment of the general law, but also a full trial. That entails, on Hobbes’s
legal theory, that as a matter internal to law, from law’s own perspective, the judge would
have to take into account any argument that sought to show that a law of nature required
him to interpret the law in a particular way, perhaps one that goes against what seemed at
first the self-evident meaning of the law. For Hobbes is clear that judges must take the
meaning of any particular law to be the one that complies best with the laws of nature, even
when another interpretation would seem the more obvious one outside of the interpretive

context provided by natural law.
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Note that in the Bebemot) situation, there is one law of nature that should give the
judge pause. Law 7 forbids the infliction of punishment ‘with any other designe, than for
cotrection of the offender, or direction of others’.®” Now this law of nature actually makes
the death penalty for any crime problematic.”” But Hobbes must suppose that the death
penalty may be inflicted when this would help to direct others by deterring them from
certain crimes, even though it cannot ‘correct’ the offender. Thus, a judge might conclude,
though the conclusion will be somewhat strained, that my knowing that my own son will
have to execute me should I be found guilty of committing a particular crime could be
regarded as a plausible interpretation of this law of nature because the very inhumanity of
the law might have a great deterrent effect.

But while the judge might think he can makes sense of his role in ordering that I
execute my father, can he make sense of the claim that I am under a duty to do as he
commands? While Hobbes does say in the passage from Bebemoth that 1 will be ‘bound’
unless I escape the country before my father’s actual condemnation, Ieviathan complicates
our understanding of the sense in which I might be ‘bound’. For while I am permitted to
agree in the covenant to obey the sovereign that he is entitled to execute me for
disobedience to his laws, an agreement not to resist the sovereign when the actual
punishment is imminent is void because the punishment undermines the end of self
preservation for which I transferred to the sovereign my right to judge how best to preserve
myself.”

Hobbes extends this thought when, speaking of the ‘true liberty’ of the subject, he
says that the words of the covenant that give the sovereign a complete authorization to

govern cannot ‘by themselves’ bind a man ‘either to kill himselfe, or any other man’:
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And consequently, that the Obligation a man may sometimes have, upon the
Command of the Sovereign to execute any dangerous or dishonourable Office,
dependeth not on the Words of our Submission; but on the Intention; which is to be
understood by the End thereof. When therefore our refusal to obey, frustrates the

End for which the Soveraignty was ordained; then there is no Liberty to refuse:

otherwise there is.”

Here the office is clearly dishonourable. I am going to have a hard time accepting that the
end for which sovereignty was ordained, namely, the protection by the sovereign of his
subjects, is served by requiring me to execute my father. And I will have this hard time even
if I am the person Raz describes as the ‘legal man’ in Kelsen’s legal theory, and hence I adopt
the law as my personal morality, and as exhausting all the norms I accept as just.

Notice however that Hobbes’s legal man is bound in this situation if and only if he,
like the judge, can understand the law that requires him to kill his father as consistent with
the end of sovereignty. Moreover, the point of view that he adopts in making this judgment
is, like the judge’s, wholly internal. He does not have to retreat a position external to the law
to find the law in this case both morally and legally questionable. As Hobbes suggests,
should the legal man stay in the country he might find this sort of reflection of little use to
him. It might help him no more than Austin thought protestations would help the man who
is convicted of a crime punishable by death when the act he did was in fact trivial or even
beneficial. Austin has the condemned man object to the sentence that it is ‘contrary to the
law of God’. But the ‘inconclusiveness’ of the condemned man’s reasoning, Austin says, is
demonstrated by the ‘court of justice’ by ‘hanging [him| up, in pursuance of the law of which

> 70

[he had] impugned the validity’.
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However, the legal man in Hobbes’s example is entitled to doubt whether he is
under a legal obligation for a reason that is excluded by Austin’s equivalent figure. For to say
to me that it is legally speaking the case that I must execute my father is morally problematic
not only because it is in itself inhumane, but also because it undermines the basis for law’s
claim to authority over me.”

This basis is not reducible, as is commonly supposed, to my interest in security--a
trade of protection for obedience--though even on those terms one might argue that the law
undermines security. For Hobbes is clear that a civil society is not merely one in which there
is centralized power, since what makes it civil is in large part that the power is exercised
through law. To clamour for freedom from the law, he argues, is absurd because that it is to
demand a return to the state of nature.”” This argument is rightly taken to be an attempt to
debunk the claim that people may legitimately rise up against their leaders in the name of
liberty. But it is not only that, for it is also an argument about the quality of civic liberty, a
kind of liberty we can have only when a system of civil law is in place.

The basis for the law’s claim to authority is that it serves our interest in civic liberty.
This is the liberty one has when one enjoys the security of a stable order of laws, made by a
lawgiver whose authority rests on the fact that his subject have authorized him so to act, and
who has no interest in making law other than the provision of such security. In addition, the
legal man knows that in cases where the law seems unreasonable because it does not accord
with the laws of nature derivable from that interest, he may ask a judge for an authoritative
interpretation of the law, which the judge will strive to ensure complies with the liberty-and
equality-serving laws of nature.”

For Hobbes the paradigmatic way for this authorization to come about is through

sovereignty by institution, an agreement between free and equal individuals in the state of
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nature.”* Once the sovereign is instituted, the equality of the state of nature is preserved in
law 11, the law of equity that requires that those who are ‘trusted to judge between man and
man’ deal equally between them,” and in law 10, the law against arrogance, that ‘at the
entrance into conditions of Peace, no man require to himselfe any Right, which he is not
content should be reserved to every one of the rest’.’” Law 10, says Hobbes, secures for men
the liberty to do those things without which ‘a man cannot live, or not live well’ and it thus
amounts to an ‘acknowledgment of naturall equalitie’.”” In addition, liberty is preserved both
through the institution of civic liberty and through the residual right to question whether ‘the
End for which the Soveraignty was ordained’ is frustrated.

Now, except for the residual right of liberty, the ‘true Liberty of a Subject’, both
liberty and equality are transformed in the transition from the state of nature to civil society
through the way in which the conditions for both are determined through enacted law. But,
as we have seen, just because it is the task of sovereignty to decide how to effect that
transformation, subordinate judges are under a duty to try to ensure that the enacted law
lives up to the principles it seeks to effect. Indeed, while it is crucial for Hobbes that when
the subordinate judges perform this task they do so in an impartial fashion, that is, that they
make an independent judgment about what the law (both enacted and natural) requires, they
should not be seen as checking sovereignty. Rather they are completing the sovereign act of
law-making as part of the artificial person of sovereignty. Judges are, as Hobbes tells us in
“The Introduction’ the “artificall Joyuts’ of the ‘Artificiall Sou/ of sovereignty.”

In sum, liberty and equality are not smuggled into the laws of nature. Rather, they are
built in, since one cannot make sense of the project of erecting the ‘firme and lasting
edifice’” of a civil society—one in which subjects enjoy civic liberty-- in the absence of a

legal order, which is to say an order of positive law that complies with the principles of
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natural law. The principles are thus formal or structural in nature. They are the principles
with which there has to be conformity in order to have a society in which the exercise of
power through law has a plausible claim to the individuals subject to the law, such that they
may be said to have authorized it. Hence, the task of ensuring that the positive law is
interpreted in the light of these principles is inseparable from an inquiry about how the law
serves both liberty and equality.

An illegal law is thus doubly suspect, from the perspective of both law and morality.
Better put, it is suspect from the moral perspective of legality, the internal point of view of
the legal man. The fact that sometimes such a law may survive as a valid law does not show
that it is a sufficient condition for a law to have authority that it complies with the criteria of
the validity producing mechanisms of a legal system. It does not even show that sometimes
it is a sufficient condition for a law to have authority that it complies with these criteria.
What it shows is that when the legality proviso cannot be met, other conditions may
substitute for compliance with legality.

Consider Fuller’s example in which a retroactive statute may be justifiable when the
law serves legality by curing problems of illegality that would otherwise persist in the legal
order. It is the ability to meet this further condition that tells us why the statement is false
that ‘legally speaking, it is the case that you may be punished for conduct that is not criminal
at the time of your act’, whereas the statement might be true that ‘legally speaking; it is the
case that the law requires that you be punished for conduct that was not criminal at the time
of your act’. I suggested above that much in the history of debate in legal philosophy in the
last fifty years might turn on the necessity to make that switch for the statement to be true,
and the excursus into Hobbes’s account of the role of a judge provides the basis for this

claim.
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Recall that for Hobbes the sovereign is the supreme judge. However, unlike
subordinate judges, he does not only declare what the law is, but also has the authority to
enact new laws. His freedom from the law is not, as I have already indicated, a freedom for
the artificial person and its agents to act outside of the law, but a freedom to enact new laws
that may override old laws. Hobbes here makes a great contribution to modern legal theory
in beginning to set out an account of how a centralized political power is able to make
judgments about the common good, that is, judgments that all legal subjects might
reasonably be taken to own. In other words, he begins an account of the conditions for
deliberate and legitimate legislative reform.

However, it is within this account that the validity proviso applies. That is, to state an
obvious but important point, the validity proviso applies only to statutes and to exercises of
law-making authority delegated to public officials by statutes. It is thus a necessary condition
for an important class of legal statements to be true. But it is not, as Dworkin has argued for
more than fifty years, a necessary condition for other statements of what is legally speaking
the case to be true. It is, for example, not true about judgments about what the law requires
that depend on the subordinate judge arriving at a conclusion about what is warranted by the
best interpretation of fundamental legal and moral principles. Hobbes makes the same
argument and differs from Dworkin and the common law tradition in general only because
he is opposed to any doctrine of precedent.”

Of course, Hartians dispute this claim.” But it important to see that they dispute it
because they insist that all law has to be fitted into the mould of law as conceived by the
validity proviso, and then on a very particular understanding of that proviso, the one
affirmed by Raz when he stipulates that law ‘consists only of authoritative positivist

considerations’, and that the latter are considerations ‘the existence of which can be
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ascertained without resort to moral argument’. I suggested above that this insistence is based
not on a view about the nature of law, but on a view about the nature of authority. And we
are now at the point where we can see that it is in fact a view that is antithetical to the idea
that law has authority. Rather, 7e law is an instrument for transmitting the content of the
judgments of the powerful to those subject to their power. These judgments will have
authority or not depending on whatever substantive tests one adopts for legitimate authority.
Authority can, as it were, be poured into law. But it is not a quality that law ever possesses
because of its intrinsic qualities.

This transmission account of law is the theory developed by Bentham that extracts
from Hobbes the account of deliberate legislative change and makes that account into the
whole of legal theory in a bid to imagine how law might be of service to a society run
according to the principle of utility. One needs political institutions that are best suited for
deciding on what utility demands and legal institutions that are best suited to transmitting
those decisions. Judges are confined to the role of deciding what law is by reference only to
positivist considerations, the existence and content of which can be ascertained without
resort to moral argument. Issues about the legitimacy of the law are thus relentlessly
externalized to the extent that Bentham’s legal man does not think of the law in terms of
authority, but only in terms of a calculation of the costs and benefits of disobedience. Austin
continues this project with one significant amendment. He rejects Bentham’s faith in
democratic institutions and argues that we need a judicial elite to correct bad populist
judgments. But because this amendment takes place within the contours of Bentham’s
project, the role that Austin accords to judges is conceived legislatively, that is, as deciding

what law to make on the basis of moral criteria external to the law.
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Hart’s significant amendment to Austin is thus not the rule of recognition, since the
idea that there is a rule of recognition is entailed in the transmission account of law. Rather,
his significant amendment is that any plausible understanding of law has to take into account
law’s normativity, its claim to authority. But that understanding can be made to fit into
Bentham’s project only by reducing legitimacy to validity, zs to /ex. Hence the profound
ambivalence in Hartian legal theory.”

I have already provided examples of this kind of ambivalence in Hart’s response to
Radbruch’s and in Raz’s treatment of the rule of law. But it is worth noting that this same
ambivalence occurs when Hart acknowledges that there are judicial virtues that judges
should ‘display’ in interpreting the law: ‘impartiality and neutrality in surveying the
alternatives; consideration for the interest of all those who will be affected; and a concern to
deploy some acceptable general principle as a reasoned basis for decision’. Hart hastens to
add, lest we think that he has undermined the Hartian claim that judges are legislating when
they rely on moral argumentation, that it ‘cannot be demonstrated that a decision is uniquely
correct’.”’

If what Hart means by ‘demonstrated’ is ‘proved in the way that a mathematical or
logical theorem can be demonstrated to be correct’, he is of course right. But if the bar is set
lower, say at the bar that one would set for provisional correctness in moral, practical
reasoning, things look quite different. A judge who provides legal reasons adequate to justify
a conclusion as to what the law requires, where the criteria of adequacy include the judicial
virtues Hart sketches, has shown in the sense appropriate for the rule of law that his or her
conclusion is fully determined by law. If, for example, there is a panel of several judges who

differ as to what that conclusion is, in one sense the answer is determined by the vote of the

36



majority; but the aspiration remains the same—that the best answer will attract the most
votes because it best fulfils the promise of the rule of law.

Notice that Hart’s brief but precise sketch of the judicial virtues also sets out clearly
the dimensions of interpretation Dworkin would later elaborate: “fit” in Dworkin is in Hart
‘impartiality and neutrality in surveying the alternatives’, and soundness or justification in
Dworkin is in Hart ‘consideration for the interest of all those who will be affected; and a
concern to deploy some acceptable general principle as a reasoned basis for decision’. It also
seems clear from this sketch that in Hart, as in Dworkin, the dimension of justification
dominates, in that the choice between alternatives, perhaps even the choice as to what the
alternatives are, must be conditioned by a reasoned decision as to what will at the same time
serve the interests of legal subjects best and make best sense of the relevant law by displaying
that a principle justifies the law. For an alternative that existed only in virtue of the fact that
some bit of positive law could be interpreted to support it, but which could not be said to
supportt a principle that both served the interests of all and provided an acceptable general
principle, should be given less weight by the dimension of justification.

It would, of course, have been open to Hart to continue that even when such virtues
are displayed no necessary connection between law and morality is demonstrated, because of
the possibility of wicked laws and wicked legal systems. Yet in 1961 he chose not to adopt
that tack, saying instead:

Yet if these facts are tendered as evidence of the necessary connexion of law and

morals, we need to remember that the same principles have been honoured nearly as

much in the breach as in the observance. For, from Austin to the present day,

reminders that such elements shox/d guide decision have come, in the main, from
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critics who have found that judicial law-making has often been blind to social values,

‘automatic’, or inadequately reasoned.**

The clear implication here is that if judges do exhibit these virtues, there will be a
connection between law and morality. And if that is right, there 7s a connection, since Hart
has conceded that when judges carry out their duty g#a judge—their duty to maintain legal
order—the connection exists. To suppose otherwise would be tantamount to saying that
there is no such thing as enlightened morality because moral duties are honoured nearly as
much in the breach as in the observance. Hart is here doing no more than following through
on his insights, first developed in 1958, but fully elaborated in The Concept of Law, that if law
is to be understood as a normative enterprise, one which creates genuine duties both for the
officials of a legal order and for legal subjects, in respect of the former, at least, one has to
understand legal practice from the ‘internal point of view’ of those whose activity is
constitutive of the practice.

However, as Raz following Kelsen has argued, this point of view cannot be confined
to judges. It is in fact the point of view of the legal subject or legal man. Hence, the judge
must be able to justify to that man and indeed to legal subjects in general why he and they
should consider themselves as under an obligation of obedience to law. The judge has to
justify why the law has authority over them, which brings me to the topic of the rule of law

and democracy.

The Rule of Law and Democracy

Hobbes’s preferred mode of government is not democracy but monarchy, so he does not

spend time developing an account of democratic rule. However, his idea that the authority of
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the sovereign depends on the prior authorization of all those subject to his power imports an
element into political philosophy that also lies at the heart of democratic theory. Because of
Hobbes’s antipathy to democracy he elaborates the idea in his legal theory, and it is precisely
the idea that Raz calls justified normativity. I have argued that for Hobbes the basis for this
justification is in the laws of nature, which amount to an idea of legality or the rule of law.

The idea of authorization creates what we can think of, following Max Weber,” as an
elective affinity between the rule of law and democracy, the special character of each that
creates a resonance between them that leads to a mutual attraction. The attraction is not
exactly the same. One can’t have democracy without the rule of law, but one can have the
rule of law without democracy. However, and this is the point where Hobbes went awry, a
non-democratic political system that fully observed the rule of law would experience great
strain, indeed, a kind of internal or normatively-driven pressure to move towards
democracy.® It is hard to drive a normative wedge between an argument that legal subjects
must regard themselves as the ultimate authors of the law that governs them and the claim
that they should be actual, not just virtual, participants in such authorship.

There is no dissonance, however, between a non-democratic political ideal and a
system of power whose sole organizing principle is along the lines of the validity proviso,
and so is designed to transmit decisions from top to bottom in such a way that the
determinate content of the decisions is effectively implemented. Indeed, many non-
democratic political ideals might require just such a system. If the nature of law is reduced to
the criteria that meet the validity proviso, one must conclude with Raz that a ‘non-
democratic legal system’ could conform better than the legal systems of the ‘more
enlightened Western democracies’ to the rule of law, and that such a system could also be

‘based on the denial of human rights, on extensive poverty, on racial segregation, sexual
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inequalities, and religious persecution’. It would also follow, as Raz says, that this ‘does not
mean that it will be better than those Western democracies. It will be an immeasurably worse
legal system, but it will excel in one respect: in its conformity to the rule of law’."” One might
also want to conclude with Hart that there are important differences between law and
morality that arise from the fact that morality, unlike law, is immune from deliberate change.
Thus Hart says that ‘the idea of a moral legislature with competence to make and change

morals is repugnant to the whole notion of morality’.**

But these conclusions are in tension with both Hart’s emphasis on the fact that law
and morality share a vocabulary of duty and obligation and with what Raz rightly takes from
that fact--that law necessarily makes a claim to legitimate authority.”” For while law can, has
been, and no doubt will be used as an instrument to deny human rights, to impoverish
groups, to implement racial segregation, to maintain sexual inequalities, and to persecute
religious groups, this kind of use of the law is in tension with the claim. And I mean here not
the tension on which Raz relies between immoral law and enlightened values external to law,
but the tension internal to law because of its claim to authority and the principles of the rule

of law on which that claims rests.

Any such law will have to be enacted in general terms, a fact Raz acknowledges, but
which does not trouble him. He says that the requirement of generality is ‘sometimes
assumed’ to be ‘of the essence of the rule of law’ and that ‘the rule of law is particularly
relevant to the protection of equality and that equality is related to the generality of law’. But,
he asserts, this ‘last belief’ is ‘mistaken. Racial, religious, and all manner of discrimination are
not only compatible but often institutionalized by general rules.” However, again the

problem is that Raz is determined to show that principles of the rule of law are instrumental
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to transmitting the content of particular valid laws. And that equation distorts the way in
which such principles operate when judges fulfill their duty to uphold such principles.

Consider a judge who understands his role in terms of the judicial virtues Hart
sketches and who is confronted by a law that is immoral in the way Raz indicates. That judge
will, as a matter of legal duty, have to struggle to find an interpretation that displays both
consideration for the interest of all those who will be affected and a concern to deploy some
acceptable general principle as a reasoned basis for decision. But the reason it is a struggle is
that a law that institutionalizes inequality on its face does not display such consideration and
cannot be interpreted in way that displays some acceptable general principle. That creates a
tension internal to the legal perspective of the judge, since among the norms that the legal
man adopts are the judicial virtues as well as other principles of legality.

Recall Hobbes’s example from Behemoth and his point that it would be difficult to
contrive the substantive immorality in that example into legal form. Fuller made a similar
point in 1964 when he said that it was common at that time to think of the apartheid
government of South Africa ‘as combining a strict observance of legality with the enactment
of a body of law that is brutal and inhumane’. But, said Fuller, this view

could only arise because of the now inveterate confusion between deference for

constituted authority and fidelity to law. An examination of the legislation by which

racial discrimination is maintained in South Africa reveals a gross departure from the
demands of the internal morality of law ...Even the judges who in his private life
shares the prejudices that have shaped the law he is bound to interpret and apply,
must, if he respects the ethos of his calling, feel a deep distaste for the arbitrary

manipulations this legislations demands of him.”
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In a book devoted to the implications for legal philosophy of adjudication during the
apartheid era, I showed that the issue went far beyond distaste. Those apartheid-era judges
who felt the ethos of their calling were able to temper the injustice of the statutes that either
imposed racial segregation or repressed political opposition to apartheid. They did so by
interpreting the statutes as though the legislature had enacted the law in the interest of all,
and they based their interpretations on principles of the rule of law as well as principles of
liberty and equality, both of which had an ample foothold in the common law and Roman-
Dutch law traditions of South Africa.”

The judges who did this were a small minority of the apartheid-era judiciary” and
confined for the most part to the lower courts, with the result that they were consistently
overruled either by other judges, or by the apex court of the land, or by the legislature. In
the last regard, apartheid South Africa followed the Westminster system of parliamentary
supremacy, and in the absence of an entrenched bill of rights the legislature could as long as
it chose make completely explicit its intention to exclude these interpretations.

However, the very facts that made it possible for a determined government to use
the law as a blunt instrument of highly oppressive policy supports the argument I have been
trying to draw from Hobbes and Fuller about the principles of legality. There are three main
methods available to a government with full command over the legislature and that wishes to
make the law into an instrument of substantive injustice in a way that is, as it were, judge-
proof in the sense of immune to interpretation in light of the principles of the rule of law.

The first method is to announce very explicitly in each statute the injustice of which
the statute is the instrument. Such statutes would be more particular examples of Robert
Alexy’s powerful and Radbruch-inspired example of a constitutional assembly that adopts

the following proposition as the first article of the constitution:
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1) X is a sovereign, federal, and unjust republic.”

As Alexy argues, there is something defective about this article, which shows that a claim to
justice is always implicit in claims to legal authority, such that an explicit denial of justice in a
law introduces a doubt about whether it is law, in the case of this article a doubt that would
extend to the whole of the legal order.”

Consider in this regard that South African judges swore during apartheid an oath on
taking office to ‘administer justice to all persons alike without fear, favour or prejudice, and
as, the circumstances of any particular case may require, in accordance with the law and
customs of the Republic of South Africa’.”® The particular statutes that explicitly state their
intention to be the instrument of injustice would thus make it impossible for judges to carry
out their role. An example is a statute that gives to public officials an untrammeled discretion
to make decisions setting aside areas of land for the exclusive occupation of one racial group
and explicitly instructs the officials to ensure that their decisions reflect the apartheid
ideology of inherent white supremacy, so that whites get not only most of the land but also
the best of it. Judges would have no role to play under this statute.”

The second method delegates to public officials the same discretion but without that
explicit instruction. Instead, it inserts into the statute a draconian and very explicit privative
clause, a provision that makes it clear that no decision taken by an official is reviewable in a
court of law on any grounds whatsoever. Now of course there is something suspect from the
point of view of justice in even permitting the division of land on racial lines. But let us
suppose that ‘separate but equal’ is still an interpretation of Hobbes’s law of equity, albeit a
suspect one, and of the principle of equality before the law. What this statute achieves is that
officials sympathetic to the official ideology can achieve the same results as under the first

statute, because there is no independent forum to which the victims of injustice can appeal.
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They become a law unto themselves, and at least two principles of the rule of law are
violated: first, the principle of publicity since the government is seeking to achieve its aims
through law without making these explicit; second, the principle of congruence since there is
no law with which official action can fail to be congruent.

The third method again delegates this discretion to public officials but this time
without either the explicit instruction or the general privative clause. Instead, it inserts what I
have called a ‘substantive privative clause’.”® Such a provision does not exclude judicial
review in general, but only particular grounds of judicial review, in this example, the
administrative law principle that officials must act reasonably in exercising their discretion,
where one of the criteria of reasonableness is that they do not violate the principle of
equality. Again, the same result is reached because the judicial role is made merely formal.
Legal subjects may ask judges to review the decisions of the public officials. But the judges
are precluded from relying on the appropriate grounds of review, the most relevant
principles of legality.

In a way, this method might be the most interesting for legal philosophy. Consider
its effect if it were writ large, so that, for example, in Hobbes’s terms, a sovereign enacts as
his first positive law an instruction to his subordinate judges that they are forbidden to
interpret the written law of the sovereign in light of their understanding of the laws of
nature, or in Fuller’s terms, the statute forbids the judges to interpret the law in the light of
the eight principles of legality. For Hartians, there is nothing wrong legally speaking with this
law, but for Hobbes there must be.

For while Hobbes does not deal with this kind of example, he does remark that there
are certain essential rights of sovereignty that the sovereign cannot grant away however

explicit the grant, including the rights to make law and the right of ‘Judicature’. Such a grant,
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Hobbes says, is void, which entails that judges would be entitled to disregard it.”” Similarly,
he must suppose that this radical version of a substantive privative clause is void not simply
because it is unjust, but because of the specifically legal kind of injustice it enacts. Not only is
it the case that one could not be a judge in this context, but also there would be no
sovereign, indeed, no legal order. Consequently, there would be no duty of obedience on
legal subjects.

This point establishes one end of a continuum of illegality where an act that would,
other things being equal, amount to a perfectly valid statute, fails to be such because the act
seeks to abolish the legality proviso. The point is powerful because it shows that even in a
legal order where there is no written constitution permitting judges to strike down acts that
meet the validity proviso, judges are under a legal duty to refuse recognition to some acts
that do meet that proviso. We can rely on Fuller’s distinction between the morality of duty
and the morality of aspiration and call this the ‘duty end’ of the continuum of legality. As
one moves away from the duty end, one moves closer to the ‘aspirational end’, and matters
become more complex.

The complexity arises, first, because when a statute is not clearly void but seems to
undermine one or other principle of legality, the judge is under a duty to try to find an
interpretation of the statute that will make it less problematic from the perspective of
legality. In seeing this we can dispel a possible confusion about the distinction between the
morality of duty and the morality of aspiration. The distinction is not one that pertains
directly to the judicial role, though it has clear implications for judges; rather, it pertains
directly to the role of the legislature. The duty end of the continuum of legality is the end at
which the legislature has to conform in very particular ways with legality in order for its acts

to be recognized as legislative acts. Correspondingly, when the legislature fails so to
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conform, judges are under a duty to declare that the act fails to be law. As one moves away
from this end, answers to the question of what legality requires will not be so clear,
nevertheless, the judges remain under a duty to interpret the law so as to make it most
consistent with the aspirations of legality. There is, in short, a judicial duty to enforce strictly
the inner morality of law when one is the realm of the morality of duty. But there is also a
judicial duty to make law live up to the aspirations of the inner morality when one moves out
of that realm.

How the duty pans out in particular situations cannot be specified in advance. For
example, judges should find legislative efforts to specify, circumscribe or even exclude
natural justice/due process requirements such as the right to a fair hearing more problematic
the more important the individual interest is that is affected by the public official’s decision.
Thus, the interest in liberty, or in not being deported to face possible torture, should attract
far more due process than the interest in securing a building permit. As both Hobbes and
Fuller emphasized, this kind of issue will be a matter of interpretation. But that it is a matter
of interpretation does not, as Hartians suppose, expel it from legal philosophy to some other
domain of inquiry. Rather, it is an issue that arises as a matter of legal duty for judges
because of the legality proviso at whatever point in the continuum they find themselves on.
Moreover, as this last example vividly illustrates, the principles of legality do not operate in a
normative vacuum. They are intricately connected to the individual interest in liberty and
equality."”

The second reason for complexity has to do with the impression to which my focus
on judges might seem to give rise--that judges cognizant of the ethos of their calling are able
effectively to act as guardians of legality, and thus of the particular morality of legality, under

any circumstances. However, my focus on judges is not part of an argument for the
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legitimacy of constitutional judicial review, nor is it part of an argument that judges in the
absence of an entrenched bill of rights may perform the function of judges who are explicitly
given the task of protecting such rights. Rather, exactly as in Raz’s work though with very
different results, the judicial role is considered a worthy focus because of the insight it gives
us into the nature of law, in my account an insight into the way in which the law is
answerable to legality. Hence, my account is not meant to answer questions such as what
kind of judicial review is best. It is also fully open to arguments that institutions other than
judicial review might be necessary to uphold legality, and might prove better suited to
upholding legality in particular contexts. However, in line with the comment made in regard
to the first reason, it is the case that on my account these questions are properly within the
province of philosophy of law and thus not to be expelled to some other domain of
inquiry.'”"

An implication of this line of thought is that legal orders might well be immature in
the sense in which Hersch Lauterpacht argued that the international legal order was
immature in that it lacked the institutions to enforce legality.'”” An equivalent example in the
domestic setting is the extent to which the exercise of the prerogative remains effectively
unreviewable in common law legal orders.'” In both cases, we find the possibility, even the
actuality of illegal acts with legal force or illegal laws that the legal order at least for the time
being is incapable of curing. These are acts or laws that are close to the duty end of the
continuum of legality. But because of the kind of authority law claims, there is an intrinsic or
internal normative drive to find an institutional solution to the problem.

Put differently, the Identity Thesis cannot always be vindicated. But this is not a
problem for my account in the way that it is for Kelsen’s, which as an allegedly scientific

account it is susceptible to falsification by this category of legal ‘facts’.'™ It is not a problem
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precisely because in my account the Identity Thesis is an explicitly value-laden or normative
thesis, so that problematic facts do not falsify but rather demand attention from all those
charged with maintaining the legal order in good shape, legally speaking.'”

An interesting variation of this kind of problem arises when a political decision is
taken to permit illegal laws. Consider section 33 of the Canadian Charter of Rights and
Freedoms that permits legislatures to override for a set period of time a class of judicial

% Or consider

decisions that a statute enacted by the legislature is constitutionally invalid.
section 4 of the United Kingdom Human Rights Act (1988) that permits a court to make a
declaration that a statute is incompatible with the rights protected by the European
Convention on Human Rights if the court is unable, in terms of section 3, to find an
interpretation that is compatible. However, section 4(6) declares that such a declaration
‘does not affect the validity, continuing operation or enforcement of the provision in respect
of which it is given ... is not binding on the parties to the proceedings in which it is made’,
while section 10 gives the government the authority to amend legislation that has been found
to be incompatible.

With both section 33 of the Canadian Charter of Rights and Freedoms and section 4
of the UK Human Rights Act, the democratic legal order of a quite enlightened democracy
specifically permits an otherwise illegal statute to remain in force and democratic legitimacy
compensates for the fact that the statute is problematic from the perspective of legality. In
contrast, in the cases in which illegality persists in the legal order because there is no
institution capable of responding to the illegality, there is what we can think of a double
legitimacy deficit, since it is likely only the legislature that has the capacity to create a solution

to the problem, and is thus failing in its own obligation of fidelity to maintaining the rule of

law by omitting to rectify the problem.
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The way in which democracy either compensates for a deficit in legality or makes the
deficit worse is illuminating. In the case where the deficit is made worse, judges can still
serve legality by making very explicit in their judgments the nature of the problem. This
amounts to an informal version of the declaration of incompatibility envisaged by section 4
of the Human Rights Act and brings to public attention a problem that any rather
enlightened democracy will want to address in a process of reasoned deliberation. In the
case where democracy compensates for the deficit, the only difference is that there is a
formalized duty on judges to make the declaration and a formalized expectation that the
responsible political institutions will respond. And on this basis, though I know a lot more
work has to be done, I venture that we could draw at least the following conclusions: "’

1. The principle of publicity is part of what we might think of as the morality of
democracy as well as of legality;

2. principles of legality such as the requirement of congruence are important not only
to ensuring that public officials act according to law, but also that they act in
accordance with their democratic mandate;

3. both democracy and law have at their core an ineradicable tension between the virtue
of setting disputes, the principle of settlement, and the principle of argumentation
that requires that such settlement be responsive to argument on the basis of reasons
and evidence;

4. these commonalities arise from the fact that the authority of both democracy and
law is ultimately sourced in the authorization of those who are at the same time

subject to authority;
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that presupposes a particularly legalistic conception of political community, one that
is first formulated by Hobbes in an attempt to understand the relationship between
ruler and subject in terms of reciprocity;

it is the case for such a community that there is such a thing as ‘a moral legislature
with competence to make and change morals’ and it is the task of legal and political
philosophy in tandem to show why that idea is crucial not, as Hart thought,
repugnant to morality;

in this task, Kelsen’s idea of justified normativity is central, but it has to be reunited
with its natural law roots, though these must be conceived (as Hobbes and Fuller
argue) as the formal or structural principles of a legal order that is constructed in the
service of the individual’s interest in liberty and equality;

such principles are rightly viewed as procedural in nature but it is important to see
that they are not merely procedural since they are intricately connected to the interest

in liberty and equality.'”
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