Please Do Not Cite This
Draft Without Permission
Copyright as Trade Regulation


Copyright as Trade Regulation
Sara K. Stadler*
Table of Contents

Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
1
I.
Locating the Public Interest in Copyright . . . . . . . . . . . . . . . . . . . . . . . . . . .
7
A.
The “Encouragement of Learning” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
8
B.
Access to Copyrighted Works. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
9
C.
Open and Populous Markets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
13
II.
Toward a Theory of Unfair Competition in Copyright . . . . . . . . . . . . . . . .
19
III.
On the Utility of Copyright as Trade Regulation. . . . . . . . . . . . . . . . . . . .
29
A.
Solving the “Problem” of Personal Copying. . . . . . . . . . . . . . . . . . . . . . .
29
B.
Preempting the End Run Around Copyright . . . . . . . . . . . . . . . . . . . . . . .
34
C.
Breathing Life into the Fair Use Defense . . . . . . . . . . . . . . . . . . . . . . . . .
38

Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
41
Introduction
In section 107 of the Copyright Act, Congress codified the defense known as “fair use,” under which qualifying, unauthorized uses of copyrighted works “for purposes such as criticism, comment, news reporting, teaching …, scholarship, or research [are] not … infringement[s] of copyright.”
  Scholars have described fair use as a remedy for “market failure,”
 and therefore a temporary substitute for functioning markets;
 a doctrine slouching toward irrelevance
 and even death
 as markets become more sophisticated; a tool for advancing social goals when a finding of infringement promises to produce “bad results”;
 and a doctrine that is “empty” of substance
 and therefore “dangerous”
 because it creates the illusion that there are limits to an increasingly unlimited entitlement.  In other words, copyright scholars cannot agree on what, exactly, the fair use defense is for.  What hope is there for the courts?
Nowhere is this disagreement more apparent than in the dispute over the “Google Library Project,” as a part of which Google has proposed to scan every book owned by four university libraries and the New York Public Library.  The resulting digital images would constitute a powerful research tool:  Not only would the images be searchable, by keyword, but researchers also could view the results of their searches online, in image form—along with bibliographic information enabling them to purchase (or borrow) the books of the most interest.  In short, “[t]he Library Project [would] make it easier than ever before for users to locate the wealth of information buried in books.”
   Some of those books would be copyrighted, and so Google has announced that if a search produced a “hit” on a copyrighted work, researchers could view only a few sentences from that work in the form of “snippets” surrounding the search term.  (If a search revealed a work in the public domain, researchers could browse the work in its entirety.)

When Google announced its project, authors and publishers objected, arguing that Google would be engaging in repeated acts of infringement by engaging in the wholesale copying (scanning) of works in which it did not own the copyrights.  This was a valid objection, for the Copyright Act, in section 106, gives copyright owners the “exclusive right[ ] … to reproduce the copyrighted work in copies” and to authorize others to do the same.
  The word “copies” is defined broadly, in section 101, to include any “material object[ ] … in which a work is fixed by any method now known or later developed.”
  Because computer memory (whether volatile or nonvolatile)
 is a “material object,” digital scans of books stored in computer memory are “copies” for the purposes of section 106.  In response to these objections from authors and publishers, Google proposed a change to its policy under which copyright owners who did not wish their works to be scanned could “opt out” by November 1, 2005, the date on which Google planned to begin the expensive process of digitization.  Unsatisfied with this solution, a group of authors sued Google on September 20, 2005.  A group of publishers filed a similar lawsuit a month later, on October 19.  The cases are pending in the United States District Court for the Southern District of New York.

Although Google might argue that its conduct does not constitute prima facie infringement, the fate of its library project is likely to depend on the application of the fair use defense.  Section 107 of the Copyright Act instructs courts to decide whether an accused use is “fair” by evaluating four statutory factors,
 of which the Supreme Court has placed the most emphasis on the first (the commerciality of the use) and the fourth (the effect of the use on the market for the original).  It is easy to see why:  Commercial uses are more likely than noncommercial ones to compete with sales of the copyrighted work.  Any such competition is likely to result in lower prices and reduced market share for everyone, which market effects, in turn, are likely to diminish the profits of those erstwhile monopolists, the creators (and their assigns).  Faced with the prospect of earning lower profits, at least some creators are likely to forego the act of creation in favor of other, more profitable pursuits, thus leading to a decline in the number or the quality of works created.  Nobody wants that.


The fair use defense would be easy to apply if commercial uses usurped the market for the copyrighted work, while noncommercial (“nonprofit educational”)
 ones did not.  But there are two problems with such a test:  First, there is no such thing as a truly noncommercial use, making every use commercial and therefore suspect.  One might think that scholarly activities, at least, would be comfortably on the gratis side of the line.  Yet courts have found even the activities listed in section 107—including scholarship—to be commercial when users gain an “indirect economic advantage” by failing to pay the copyright owner for a license, thus depriving him or her of potential licensing revenues.
  As a number of scholars have noted, this test is circular.  If depriving the copyright owner of licensing revenues were enough to make a use “unfair,” then the fair use defense would be no defense at all, for by definition, the fair use defense comes into play only when a defendant fails to pay for a license.  Recognizing this,
 courts have asked whether the defendant has deprived the copyright owner of licensing revenues only in “traditional, reasonable, or likely to be developed markets.”
  The problem with this inquiry, however, is that copyright owners themselves can define whether markets for their works are “likely to be developed” by developing those markets themselves.  In other words, copyright owners themselves can define away the “market failure” for which fair use is the remedy.
The only exception to this rule appears to be that “‘[c]opyright owners may not preempt exploitation of transformative markets,’”
 which reveals the second problem with using commerciality as a test of fairness:  As the Supreme Court warned in Campbell v. Acuff-Rose Music, Inc.,
 “the mere fact that a use is educational and not for profit does not insulate it from a finding of infringement, any more than the commercial character of a use bars a finding of fairness.”
  In other words, commerciality does not appear to be dispositive of fairness either way.  The “purpose and character” of the use in Campbell was a Two Live Crew parody of the Roy Orbison classic “Oh, Pretty Woman,” but it was commercial nonetheless:  The song was being offered for sale in music stores nationwide, and Two Live Crew (or more likely, its record company) was making money.  Whether the rap group also was competing with Roy Orbison and his music publisher was another question.  Although it remanded the question to the district court, the Supreme Court did not seem to think so.  “As to parody pure and simple,” it wrote, “it is more likely that the new work will not affect the market for the original in a way cognizable under this factor ...”
  Why not?  Because a parody is transformative, not competitive.  It does not “supersed[e]” the original, but instead, it “adds something new, with a further purpose or different character, altering the first [work] with new expression, meaning, or message.”
  According to the Court, “the goal of copyright, to promote science and the arts, is generally furthered by the creation of transformative works”
—even commercial ones.

What does this mean for Google?  Under existing law, Google must show either “market failure” or transformation in order to prove its entitlement to the fair use defense.  This is likely to be a considerable challenge.  Consider market failure first:  Knowing that the district court is likely to ask whether Google has entered a market that is “likely to be developed” by the plaintiffs,
 at least one of the plaintiffs has hastened to develop that market by announcing a searchable library of its own.  On December 12, 2005, HarperCollins issued a press release in which it stated its intention to “create a digital warehouse for all of its content” that would both “satisfy[ ] the demands of the marketplace” and “allow[ ] the publisher to remain in control of its digital files and intellectual property.”
  Because HarperCollins also has stated that one of its goals for the project is the “monetization” of its content,
 the district court would be perfectly justified in holding that Google is depriving the plaintiffs of potential licensing revenues by providing the public with the means to search that portfolio for free.  Google used copyrighted works to enter a market; it did not pay to license rights in those works; and the market it entered was “likely to be developed” by the owners of copyright because at least one owner actually developed it.
Google faces a similar challenge in defining (or redefining) “transformative.”  While a handful of lower courts have stretched the definition to include mere reproductions,
 the Supreme Court in Campbell seems to have meant “transformative” to apply to those derivative works in which a user takes expression from a copyrighted work and adds expression of his or her own—creating, in the end, “something new”
 like a biography or an editorial or a parody (but not a satire!).
  At the very least, according to the Court, a transformative work must “alter[ ]” a copyrighted work with “new … meaning, or message,”
 and it is difficult (although not impossible) to imagine doing such a thing without adding new expression, too.  Judge Pierre Leval, whose article on fair use appears to have inspired the Supreme Court, probably had very much the same thing in mind.  As he wrote a few years before Campbell, a transformative work is one that “adds value to the original … in the creation of new information, new aesthetics, new insights and understandings.”

Google is not doing any of these things; it simply is proposing to reproduce books in digital form.  It is engaging in unauthorized, untransformative, unquestionably beneficial copying.
  The benefits for researchers are obvious, but the publishing industry stands to gain as well.  If scanning books and making them searchable online leads researchers to find books that they otherwise might not have found, then a searchable library might help to expand the readership of books, thus leading to increased sales and increased borrowing from libraries (which, in turn, leads to increased sales).  Google also is providing these benefits at very low cost to the public, in significant part because nothing that Google proposes to do has the least chance of preventing writers from writing, or publishers from publishing.  Google is not competing with the publishing industry—as if, for example, it were enabling consumers to read copyrighted books online.  In fact, it is not engaging in any activity in which the publishing industry has shown the remotest interest (until now).  Unfortunately, however, none of these observations is particularly relevant to the inquiry into fair use today.

The late Professor L. Ray Patterson once observed, wisely, that “[m]ost discussions of the fair use of copyrighted works provide answers without ever asking the right question.  That question is not ‘what is fair use?’ but ‘what is copyright?’”
  If fair use has become “a bizarre, occasionally tolerated departure from the grand conception of the copyright monopoly,”
 the fault is not in the defense itself, but in the “grand conception”:  an increasingly proprietary copyright law that overwhelmingly equates the public interest with the private interests of copyright owners.  Those private interests, in turn, are held by the very companies who control the market for copyrightable works.  Is it any coincidence that the new economics of copyright places so much emphasis on private ordering,
 in which the government has no part to play?
Professor Julie Cohen has argued that “we need a theory of the ordinary user:  a theory of what conduct is private.”
  I agree.  Because any such theory must “promote the Progress of Science,”
 I begin, in Part I, by locating the strands of the public interest in copyright, which strands include the inducement of creation but also include other values, such as the existence of open and populous markets.  In Part II, I describe a copyright law in which the creation of property rights is not an end in itself, but a means of identifying and punishing methods of unfair competition in the relevant markets for copies of copyrighted works.  In these markets, acts of copying are not “unfair,” in themselves, because they do not inflict significant competitive harms.  Accordingly, I argue that copyright owners should enjoy only the exclusive right to distribute copies (and perhaps, derivatives)
 of their works to the public.  In Part III, I reveal how this theory might help to resolve a few of the issues at the very center of the copyright debate:  the pervasiveness of copying; the rise of contractual and technological access controls; and, of course, the “death”
 of the fair use defense  
I.
Locating the Public Interest in Copyright
Among copyright scholars, a debate of sorts is raging as to whether copyrights are “property.”
  While this is an interesting question, it might not be a very useful one.  Contrary to what Blackstone famously wrote, to describe something as “property” is not to say that one has unlimited rights in it.  Even property rights are subject to limits, which the government imposes in furtherance of the public welfare.  As a consequence, it might not matter very much whether copyrights are “property” or are, instead, limited grants of exclusivity, made for limited times, and effected through enactments of positive law “according to the will and convenience of the society.”
  If the ownership of property is characterized by the right to exclude others, then copyrights do indeed create property rights.  But copyright law also regulates; in granting rights, it describes the range of acceptable behaviors in those having an interest in copyrighted works—i.e., creators, publishers, users, consumers, and the public.  When Professor Patterson wrote that copyright has “both a proprietary and a regulatory basis,”
 he was right, although not necessarily in the way he intended.  Property and regulation are two sides of the same coin:  To the extent the law creates property rights in creators and their assigns, it regulates the behavior of the rest of us.
The most useful observation about copyrights as property might be that characterizing copyrights as “property” risks conveying the impression that copyrights are more exclusive than they really are.  The word “property” connotes a broad right—that is, a right with few, if any, exceptions.  It also connotes a durable right.  At a fundamental level, the question whether copyrights are property revolves around the extent to which the government can and should tinker with the exclusive rights that copyright owners have come to enjoy.  Most would agree that the government has the power to do this.  For the most part, however, scholars have elided the question of what interests the government should consider when it decides whether and how to exercise this power.  Obviously, the government should seek to “promote the Progress of Science,”
 but this injunction is so vague as to be almost completely unhelpful.  What, exactly, are the interests underlying copyright law?
The law itself is ambivalent on the subject.  Consider the fair use defense:  The fact that a use can be prima facie infringing and nonetheless be fair suggests that the government does have the power to shrink the property right.  Courts exercise this power to safeguard the public interest in cases in which upholding the exclusive rights of the copyright owner would undermine the purposes of copyright law.
  The problem arises in defining the “public interest.”  Does the public interest lie in providing copyright owners with exclusive rights that may be invaded only when the First Amendment requires it?  Or in codifying the fair use defense, did Congress delegate to courts the authority to grant the public access to copyrighted works when the public benefit outweighs the private harm to the copyright holder?  Courts have not provided consistent answers to these questions, and as a result, the constituencies of copyright are locked in a struggle to locate the public interest, to define “fair use,” and to determine the meaning of copyright itself.
A.
The “Encouragement of Learning”

In pursuing private interests, private actors sometimes engage in behaviors that threaten the public interest.  The government responds by seeking to modify those behaviors, whether legislatively (by enacting statutes) or administratively (by providing agencies with the authority to engage in rulemaking and enforcement).  Copyright law itself is a response to behaviors that threaten the public interest:  Because copyrightable works may be copied and distributed without consuming the original, creators who released their work to the public without the protection of copyright law soon would find themselves competing with others for sales of copies of their own works.  Unable, as a result, to recoup the costs of their labors, creators might reduce their investments in creation, thus leading to the creation of fewer copyrightable works.  To prevent this harm, Congress has acted legislatively to “secur[e] for limited Times to Authors … the exclusive Right to their Writings.”
  In granting exclusive rights to creators, the Copyright Act promotes the public interest by promoting “the encouragement of learning”
—a goal that surely is consistent with the constitutional injunction to “promote the Progress of Science.”

For the foregoing reasons, the grant of exclusive rights to creators is widely thought to promote the public good.  As courts are fond of reminding litigants, even James Madison wrote in 1788 that “[t]he public good fully coincides ... with the claims of individuals.”
  But this statement is only partly correct:  To be sure, the enterprise of creation depends on granting creators the right to prevent others from making at least some uses of their works, and accordingly, the public good flows from granting at least some “individual claims” in works of authorship.  But as Madison likely would acknowledge today, the “public good” does not always and only reside in the grant of exclusive rights.  The phrase “encouragement of learning” itself suggests as much:  If the enterprise of learning depends upon the creation of copyrightable works, it also depends on the quality and diversity of those works, as well as their proliferation and distribution throughout society.  It may even depend on their proliferation and distribution in the form of tangible copies.  It certainly depends on giving the public the right to respond to those works in sundry ways.  And none of those things is possible without giving the public at least some access to copyrighted works. 
B.
Access to Copyrighted Works
In determining whether a defendant has engaged in copyright infringement, courts ask whether he or she had “access” to the copyrighted work so as to determine whether he or she copied it.  This stands to reason, for it would be impossible to copy a work without having seen it (or, in the case of music, having heard it).  For this purpose, the law defines “access” as the reasonable opportunity to view (or hear) a copy of a copyrighted work.  One can imagine having perfectly legal access to that copy, as if, for example, one were to buy a copy of a copyrighted novel.  But buying a copy of a novel does not give the buyer the right to use the copyrighted work “fixed” in that copy—i.e., the creative expression itself.  As section 202 of the Copyright Act provides, “[o]wnership of a copyright … is distinct from ownership of any material object in which the work is embodied.”
  The copy is one thing; the expression is quite another.  Thus, for most purposes, the word “access” indicates an interaction between a human being and the expression contained within a copy of a copyrighted work.
Obviously, copyright owners want human beings to interact with their expression, but they want to control the terms of that interaction, too.  Exactly one hundred years ago, a publisher testifying before Congress talked of binding the reading public by a contract placed on the first page of a book, “prohibiting [them] from doing anything with [the] book except reading it themselves.”
  Authors and publishers want the same thing today:  They want people to buy and read copies of their books, but they do not want people to engage in any further interaction with the expression inside.  To quote Professor Yochai Benkler, authors and publishers want people to be “consumers” of copyrighted expression—not “users” of it.
  
To a significant extent, copyright law gives authors and publishers what they want.  Section 106 of the Copyright Act gives creators “the exclusive rights … (1) to reproduce the copyrighted work in copies …; (2) to prepare derivative works based upon the copyrighted work; [and] (3) to distribute copies … of the copyrighted work to the public …”
  Owners of copyright in qualifying types of works (including books) also receive “the exclusive rights … (4) … to perform the copyrighted work publicly; [and] (5) … to display the copyrighted work publicly.”
  Any such “access” to a copyrighted work must be bought and paid for—or must wait until the expiration of the copyright.  As the Supreme Court has instructed, “copyright law ultimately serves the purpose of enriching the general public through access to creative works,”
 but this purpose is served by providing the public with unauthorized access only “after the limited period of exclusive control has expired.”
  For the duration of the copyright term, copyright owners have the right to require payment in return for access, or even to refuse such access altogether.
  Indeed, courts have a word for unauthorized access to a work during its term of copyright:  “infringement.”

So far as courts are concerned, construing access as “access, eventually” is the only way to “enrich[ ] the general public through access”
 while promoting “the encouragement of learning.”
  On the one hand, copyright law is supposed to induce creation (and therefore encourage learning) by giving copyright owners the right to exclude the public from interacting with their works in ways prohibited by the statute.  On the other hand, copyright law is supposed to grant the public the right to interact with copyrightable works.  On their face, the two purposes are inconsistent.  They “oppose each other,” as Professor Glynn Lunney has observed, “with exactly equal force.”
  Courts have responded to this “paradox” by placing a finger on the scale—“by implicitly presuming that more incentives are desirable in the absence of some unusual need for access”
 during the copyright term.  In other words, in the tug of war between inducement and access, inducement almost always wins.

If providing the public with access to copyrighted works is, like fair use, a “bizarre … departure”
 from the rule that inducement of creation flows from the grant of more and broader property rights, then one cannot help but feel that the courts are missing something very important about access:  Access is not something that by its nature must be withheld entirely from the public until the end of the copyright term.  Access is very much like property itself:  it is not absolute; it is qualified.  That is, access to some of a copyrighted work can be granted to some of the public for some purposes without sacrificing the public interest in the encouragement of learning.  We know this is so because in sections 107 through 122 of the Copyright Act, Congress has enacted pages of limitations on the broad rights listed in section 106.  For the most part, Congress has defined those limitations very narrowly, but it need not have done so.  Congress could have provided creators with fewer rights, thus providing the public with more access to the fruits of creation.  Congress also could have asked whether there might be other public interests in copyright, requiring it to factor those interests into the balance.
If, as I argue, the public good does not always and only reside in the satisfaction of demands for private reward, then lawmakers must begin to ask themselves what other values might comprise the “public interest” in copyright.  Questions like this have been asked (and answered) before.  Congress and the courts have spent more than a century describing the public interest, not only in enacting and interpreting the Copyright Act, but also in enacting and interpreting such federal statutes as the Sherman Act of 1890,
 the Clayton Act
 and the Trade Commission Act of 1914,
 the Communications Act of 1934,
 the Lanham Act of 1946,
 the Cable Television Consumer Protection and Competition Act of 1992,
 and the Telecommunications Act of 1996
 (to name a few).  These statutes were not enacted pursuant to Article I, Section 8, Clause 8 of the Constitution,
 and they do not create rights in “original works of authorship.”
  They do, however, regulate the behavior of participants in the markets in which copies of copyrighted works are bought and sold—markets in which copyright owners take a particular interest.
  And as it happens, the public has an interest in the operation of those markets as well. 
C.
Open and Populous Markets 
In 1890, Congress enacted the Sherman Act, which prohibits companies from monopolizing trade or from entering into any “contract, combination …, or conspiracy, in restraint of trade or [interstate] commerce.”
  Congress expanded its reach in the Clayton Act of 1914, which proscribes specific acts, such as mergers and acquisitions, the result of which is “to substantially lessen competition” or “to create a monopoly [of] any line of commerce.”
  In 1914, Congress also created the Federal Trade Commission to investigate and prosecute “[u]nfair methods of competition in commerce”
—that is, acts “which if left untouched would probably create the evils prohibited by the Sherman … Act.”
  While scholars disagree as to the legislative intent behind these enactments,
 Professor Herbert Hovenkamp has argued that, “consistent with nineteenth century American ideology generally, … the antitrust laws were passed out of a pervasive fear of private ‘bigness’ and the political power that it engendered.”
  
“[P]rivate ‘bigness’” also can lead to market power:  Large companies (and combinations of companies) have greater resources than their competitors enjoy, thus giving them the ability to price their goods below the cost of producing them—at least for a time.  Competitors who do not have the resources to lower their own prices soon find themselves enjoying reduced shares of the market.  As the large companies gain market share by squeezing out competitors, they also gain the ability to return prices to higher levels.  Consumers, who are forced to pay those higher prices, experience a reduction in what economists term “consumer surplus.”  Consumers also may lose the opportunity to purchase products from those companies who never enter the market because of “barriers to entry” like the predatory pricing practices described above.
  Antitrust law was meant to “protect the public against [these] evils commonly incident to monopolies”:
 higher prices; products or services of lesser quality; and fewer choices as a result of competitors exiting the market.
  “When a producer is shielded from competition, he is likely to provide lesser service at a higher price; the victim is the consumer who gets a raw deal.  This is the evil the antitrust laws are meant to avert.”

If Congress has addressed itself to “bigness,” it also has expressed its concerns about “concentration,” or the tendency of an industry to consolidate through mergers, acquisitions, and other such transactions.
  In 1890, Senator Sherman himself spoke of his “desire to put an end to great aggregations of capital because of the helplessness of the individual before them.”
  And in 1950, Congress amended section 7 of the Clayton Act in 1950 because it “fear[ed] … what was considered to be a rising tide of economic concentration in the American economy.”
  Congress did not target industry concentration simply because it leads to higher prices, although it can do that, too.  Congress also wished to “perpetuate and preserve, for its own sake and in spite of possible cost, an organization of industry in small units which can effectively compete with each other.”
  Such competition yields a host of benefits including product diversity, which is most important when the “product” is information.
  As the Supreme Court famously wrote in Associated Press v. United States,
 “the widest possible dissemination of information from diverse and antagonistic sources is essential to the welfare of the public …”

As the foregoing discussion should make clear, the antitrust laws target public evils, not private ones.  Accordingly, the laws exist not to “protect deserving private persons, but to vindicate the public interest,”
 which the case law describes as “paramount.”
  Courts have described the nature of that interest in several ways:  First and foremost, the consuming public has an interest in the existence of free “price competition in an open market”
 characterized by that particularly American value, “equality of opportunity.”
  Second, the public interest lies in the existence of a populous market in which “small units”
 (such as individuals) can have an impact.  The public also has an interest in promoting these market structures because they facilitate public access to a diversity of products.
These conceptions of the public interest are not unique to the antitrust laws.  In regulating the communications industries, Congress repeatedly has stated its wish to open markets to increased competition.  In some cases, these statements may be precatory; as Professor Timothy Wu has revealed, Congress supported the oligopolistic broadcast industry in its fight to exclude cable companies from the market.
  On the whole, however, there are plenty of indications that Congress does believe in the benefits flowing from competitive markets, including lower prices, higher quality, and diversity of expression.  As part of the Telecommunications Act of 1996,
 for example, Congress required telecommunications carriers to provide competing local telephone companies with “nondiscriminatory access” to networks and equipment.
  Similarly, in the Cable Television Consumer Protection and Competition Act of 1992,
 Congress sought to reverse the effects of industry concentration
 by requiring cable companies to dedicate some of their television channels to local and nonprofit broadcast stations, respectively,
 which action Congress viewed as “critical to an informed electorate.”
 In holding these “must-carry” provisions constitutional, the Supreme Court identified several “important governmental interest[s]” they served, including:  (1) “‘promoting fair competition in the market for television programming’”; and (2) “‘promoting the widespread dissemination of information from a multiplicity of sources.’”

To date, copyright law has not embraced these goals, or has not done so expressly.  One reason, perhaps, is that copyrights themselves are offered as solutions to the problem of competition;
 they are “legal monopolies”
 under which copyright owners enjoy the right to exclude competitors from using their works in various ways.  If they choose to exercise that right, copyright owners can market fewer copies of their works to fewer consumers at higher prices.  “Thus, at least in a particular market and for a particular period of time, the Copyright Act tolerates behavior that may harm both consumers and competitors.”
  This produces what seems to be a direct “conflict[ ]”
 between copyright law and the antitrust laws:  Copyright law gives copyright owners the right to inhibit competition, but “[i]ntellectual property rights do not confer a privilege to violate the antitrust laws.”
  Courts are left to balance the two statutory schemes, producing inconsistent results.
Scholars have sought to minimize this conflict by tinkering with how they define the “relevant market” for antitrust purposes:  Instead of defining a product market to include, for example, a particular book or books by a particular author, scholars might broaden the definition to include books of a particular type.  If, as Professor Christopher Yoo has argued, “substitutes are readily available for most works,”
 then copyrights do not create market power at all:  Competitors can create or purchase their own copyrighted works, or use works in the public domain.  To quote Professor Richard Epstein, “No one has to use any particular song or story for a particular project, but can draw on a rich culture, including items that have fallen out of copyright protection.”
  As for consumers, if they lack the resources to buy a novel about Harry Potter, they can buy a novel about Oliver Twist instead.

As the foregoing example suggests, there may be problems with this approach.  While some works may readily be substituted for others, some works (like Harry Potter novels) almost certainly may not.  Other examples abound.  Moreover, even if Professor Yoo is correct, it does not follow, as Professor Epstein has concluded, that potential uses lost to the copyright monopoly are “of little consequence for any dynamic development of the arts …”
  The reason lies in the structure of those industries in which market participants are most likely to hold copyrights (the “copyright industries”).  As Professor Benkler has explained, “strong” copyrights provide the most benefit to organizations who hold large inventories of existing works.
  In addition to marketing existing works, those organizations can adapt existing works into new ones, thus integrating the creation function with the inventory management and marketing functions.
  Using the returns from this vertical integration, they also can acquire other organizations, thus increasing the number of copyrighted works in their inventories.  Competitors who lack inventories of their own find themselves increasingly marginalized.
  Not only does this arms race lead to industry concentration through acquisitions, but it also perpetuates itself by creating “incentives systematically to misapply human capital to information resources.”
  It also subjects consumers to rising prices, diminishing supply, and a wearying homogeneity of expression.
  If Disney is not “repackaging Mickey Mouse cartoons,”
 it is buying Winnie the Pooh and making deals with Pixar, and in the end, everything looks the same.
  Thus, if copyright law is not opposed to open and populous markets, per se, it is not particularly productive of them, either.
Until now, lawmakers (and many scholars) have assumed that the public must tolerate these evils in order to induce creation, which is thought to be more important than promoting the benefits of competition.  In fact, however, the conflict between these values is overstated.  Like copyright law, the antitrust laws and the communications laws recognize that some return on investment, including the grant of property rights, is necessary to induce investments of capital and labor.  Yet the existence of those rights does not prevent the government from regulating the behavior of those who enjoy them.  Congress has not hesitated to place limits on property rights in order to protect the public interest—requiring telephone companies, for example, to provide their competitors with access to lines and switches so that consumers could enjoy the benefits of price competition in the market for local and long distance service.  Yes, the regulated companies held property rights in their infrastructure, but as the Supreme Court wrote in a case brought under the Sherman Act, “rights … may be pushed to evil consequences, and therefore restrained’” by law.

Copyright law operates under the same principles, for rights in copyrightable works are perfectly capable of being “pushed to evil consequences,” too.  Imagine, for example, how it would impact competition in the publishing industry if J. K. Rowling could prevent other novelists from writing about boy wizards who engage in epic struggles with dark lords.  The Copyright Act prevents this competitive harm by providing, in section 102(b), that “[i]n no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery …”
  In extending protection to creative expressions of ideas but not the ideas themselves, “Congress balanced the competing concerns of providing incentive to authors to create and of fostering competition in such creativity.”
  There are other ways in which copyright law has fostered competition, too:  the compulsory license is an ancient example; the defense of “copyright misuse” is a recent one.  But these examples are not evidence that Congress views the Copyright Act as an adjunct to the antitrust laws.  In fact, the evidence points the other way.  The structure of the copyright industries and their resistance to technological change are indications that Congress has given too much weight to inducement at the expense of providing access to both competitors and the public.
Consider the several strands of the public interest in copyright:  First, the enterprise of learning depends on granting creators the right to prevent others from making at least some uses of their works.  Second, that enterprise depends on granting the public access to copyrighted works for at least some purposes.  Third, that enterprise also depends on promoting at least some forms of competition in the markets in copyrighted works.  These strands need not contradict each other; they can, and should, be woven into a coherent fabric that “promote[s] the Progress of Science.”
  What is needed is a guide by which lawmakers and courts can mediate the seemingly conflicting demands of exclusive rights and access, of “legal monopolies”
 and open markets, of inventory management and “expressive diversity,”
 and of private reward and public benefit.  Fortunately, that guide already exists; it is the law of unfair competition, and its spirit already resides at the heart of copyright law.

II.
Toward a Theory of Unfair Competition in Copyright
The law of unfair competition has its roots in the belief that “[t]he freedom to … compete for the patronage of prospective customers is a fundamental premise of the free enterprise system.”
  Sometimes this competition causes harm in the form of “divert[ed] business,” but the law concerns itself with that harm only when competitors use “particular methods of competition determined be unfair.”
  Among those methods is the tort of “passing off” (also known as “palming off”), which occurs when “a producer misrepresents his own goods or services as someone else’s.”
  The usual way in which a producer commits this wrong is by marking his goods with a trademark that confuses consumers as to the origin of the marked goods.
  “The primary and proper function of a trademark is to identify the origin or ownership of the article to which it is affixed.”
  When a producer has established rights in such a mark,
others are debarred from applying the same mark to goods of the same description, because to do so would in effect represent their goods to be of his production and would tend to deprive him of the profit he might make through the sale of the goods which the purchaser intended to buy.

Congress codified these principles in the Lanham Act of 1946.
  Like the bodies of law that preceded it, the Lanham Act concerns itself with “securing to the owner the good will of his business and protecting the public against spurious and falsely marked goods.”
  Thus, while the statute does exist to safeguard the investments of trademark owners by giving them exclusive rights, it also exists to serve the public interest.  Indeed, “the public interest in preventing confusion around the marketplace is paramount …”


Like the property right in copyrights, the “property” right in trademarks is limited.
  Under the Lanham Act, rights in trademarks flow from the use of those marks in interstate commerce to identify the source of the marked goods.  This “trademark use” is the prerequisite to protection because consumers cannot form the mental link between a trademark and the goods it identifies—known as “secondary meaning”—unless those goods are released into the stream of commerce.  In other words, consumers cannot make the association between “Coke” and a cola beverage unless and until that beverage is available for purchase.  In the absence of such an association, another producer would be free to use the word “Coke” to identify its own products because that use would not engender any confusion.  Thus, by conditioning the property right on the use of trademarks in commerce, trademark law encourages producers to distribute goods bearing those marks to the public.  To borrow a term from copyright law, trademark law encourages “publication”
 by encouraging producers to make their wares “available to members of the public regardless of who they are or what they will do with [them].”

Once a producer has established rights in a mark, he or she has the right to prevent others from marking their goods with symbols that are likely to confuse consumers as to the source of those goods.  Courts determine whether such a “likelihood of confusion” exists by weighing several factors, including “the strength of [the mark], the degree of similarity between the two marks, the proximity of the products” in the marketplace, “the sophistication of the buyers,” and of course, the existence of any “actual confusion.”
  Thus, for the purposes of infringement law, two producers can adopt and use the same trademark, so long as they use the mark on different goods, in different markets, or in different places.  And while courts ask whether the defendant acted in “good faith in adopting its own mark,”
 bad faith, standing alone, is not enough to support the imposition of liability.  Instead, courts inquire into the existence of competitive harm:  In making purchasing decisions, are consumers likely to be misled as to which product comes from which source, so as to deprive the trademark owner “of the profit he might make through the sale of the goods which the purchaser intended to buy”?

Professor Patterson once observed that “[t]he law of copyright can be viewed most usefully as statutory unfair competition” because the law “function[s] … to protect the copyrighted work against predatory competitive practices.”
  Indeed, copyright law and the law of unfair competition (including trademark law) have a number of things in common.  Both bodies of law provide producers with a limited property right as an inducement to invest in the production or use of intangibles that benefit the public.  As we have seen, copyrights benefit the public by “promot[ing] the Progress of Science”
 in several important ways.  And while Congress does not wish to encourage the proliferation of trademarks per se, trademarks benefit the public by enabling consumers to distinguish between goods sold by rival producers.  

While these similarities are significant, there also are a number of differences between copyright law and trademark law.  Among the most significant of these is the degree to which the creation and invasion of each property right depends on whether parties engage in what one might describe as “public acts.”
  Take the creation of rights first:  Under copyright law, if a producer wishes to obtain rights, he or she must either create an “original work[ ] of authorship fixed in any tangible medium of expression”
 or negotiate a transfer of copyright from somebody who has created one.
  Both of these acts can be conducted entirely in private, and indeed they often are.  Most of the time, the public has no idea that somebody, somewhere has created or purchased or licensed a copyrightable work.  These “covert” events (for want of a better word) only impact the public when a copyright owner decides to publish his or her work, by which time the property right already exists.  By contrast, under trademark law, a producer wishing to obtain rights in a mark must engage in the “bona fide use of [that] mark in the ordinary course of trade,”
 which trade ordinarily is “overt,” whether on the wholesale or retail level.  When producers have tried to obtain rights in marks by engaging in private acts, courts have rejected those efforts as “bad faith attempt[s] to reserve a mark.”
  
The two bodies of law also diverge when it comes to the invasion of rights:  A person can infringe a copyright by engaging in an entirely private act, for section 106 provides copyright owners with “the exclusive right[ ] … to reproduce the copyrighted work in copies,” regardless of where that reproduction takes place.
  To be guilty of infringement under section 32(1) of the Lanham Act, however, a person must use a confusingly similar mark “in commerce … in connection with the sale, offering for sale, distribution, or advertising of … goods.”
  One body of law accords legal significance to private acts; the other, on the whole, does not.  This difference seems odd when one considers that both bodies of law are designed to “protect the copyrighted work against predatory competitive practices.”
  Competition, by definition, occurs in the marketplace, which is a uniquely public (i.e., overt) institution.
Copyright law used to accord more significance to public acts than it does today.
  Until January 1, 1978, the effective date of the Copyright Act of 1976, creators obtained rights under the federal statute only when they engaged in the act of general “publication,” which happened when at least one member of the general public obtained at least one copy of the work without being restricted from further distributing it.  In most cases, this meant that rights were created upon “publication in print.”
  In 1976, however, Congress revised the statute to provide for the creation of rights at the moment a work was “fixed in any tangible medium of expression,”
—whether that work was published or not.  As I have noted elsewhere, this “fundamental”
 change meant an explosion in the number of copyrightable works, “fixed works being far more numerous, by definition, than published works.”
  But it also meant that for the first time, exclusive rights could be created in private, giving the public no way of knowing whether, and when, those rights were being created.
Further, if copyright law now punishes violations of property rights done in private, this was not always the case.  Congress only added the word “copy” to the list of exclusive rights in the statute on July 8, 1870, when Congress extended the copyright to works of the fine arts.
  Before that date, copyright owners had enjoyed only the exclusive rights of “printing, reprinting, publishing and vending” copies of their works.
  Professor Patterson believed that Congress inserted the word “copy” intending it to apply only to works of the fine arts,
 which would mean that most copyright owners enjoy the exclusive right of reproduction only by accident.  Regardless, given the bundle of rights that copyright owners now hold, the invasion of rights—like the creation of rights—has, in many cases, become a private act.
How might copyright law function if it concerned itself only with those invasions of the property right that threatened to cause competitive harm?  It bears noting, first, that “competitive harm” does not mean harm of any kind.  Under the antitrust laws, courts require injured parties to demonstrate that their injuries were caused by an anticompetitive practice “‘of the type the antitrust laws were intended to prevent,’”
 such as predatory pricing.
  Because “[t]he antitrust laws … were enacted for ‘the protection of competition not competitors,’ …. [i]t is inimical to the purposes of [those] laws to award damages for the type of injury” that flows merely from vigorous competition.
  The law of unfair competition imposes a similar requirement.  According to the Restatement, “the freedom to compete necessarily contemplates the probability of harm to … other participants in the market,”
 as when, for example, a producer lowers prices, raises quality, or otherwise satisfies consumer desires better than its rivals do.  The law exists to remedy only those “harm[s] resulting from particular methods of competition determined to be unfair,” including trademark infringement and other practices likely to have a negative impact on the public.

Copyright law, too, holds that some harms are not cognizable because they flow from acts of fair competition.  As the Supreme Court pointed out in Campbell v. Acuff-Rose Music, Inc.,
 the fact that a parody may suppress demand for the original does not make the use “unfair.”  According to the Court, “the only harm” with which courts need concern themselves “is the harm of market substitution.”
  Echoing this language, a number of courts have suggested that substitutive works cause competitive harms, while complementary harms do not.
  As Judge Richard Posner observed in Ty, Inc. v. Publications Int’l, Inc.,
 “copying that is complementary to the copyrighted work (in the sense that nails are complements of hammers) is fair use, but copying that is a substitute for the copyrighted work (in the sense that nails are substitutes for pegs or screws) … is not fair use.”
  “If the price of nails fell,” he wrote, “the demand for hammers would rise ….  The hammer manufacturer wants there to be an abundant supply of cheap nails.”
  
The problem with this argument is that, unlike hammers and nails, copyrighted works can change in form and substance, giving them the ability to exist in several markets at the same time.  As Judge Posner recognized, copyright owners want courts not only to enjoin those copies that substitute for their works, but also those copies that “substitute … for derivative works from the copyrighted work.”
  In other words, copyright owners want exclusivity not only in the existing markets for their works, but also in derivative markets they may (or may not) develop in future.
  In Ty, the owner of copyrights in Beanie Babies wanted to control not only the market in Beanie Babies themselves, but also the market in photographs of Beanie Babies, as well as the market in books about Beanie Babies.  Judge Posner elided the derivative markets issue by holding (I think) that at least some of the books about Beanie Babies were not “derivative works”
—thus answering a slightly different question than the one he had asked.  He also declined to address the question whether Ty was engaging in copyright misuse by using its copyrights to squelch criticism of the company.

But if courts can (and do) elide these issues, somebody must consider them.  By failing to define the “relevant markets” in copyrighted works, lawmakers are giving copyright owners the power to define the scope of their own property rights by enabling them to occupy those markets in which they wish to exercise exclusivity.  The result is similar to what would happen if courts gave monopolists the power to define the relevant market in antitrust law:  If the market were defined broadly enough, even Microsoft would have an insignificant share of it.  Similarly, in copyright law, if the market for a copyrighted work were defined broadly enough, every unauthorized use of that work would give rise to infringement liability because every such use would be “competing”—whether in “original” or derivative markets.  The result would be a copyright law that provided creators with plenty of inducement to create (in the form of exclusive rights) but that neglected the values of access to copyrighted works, open and populous markets in copyrighted works, and diversity of expression.  In other words, the result would be the copyright law we have today.
How might lawmakers define (and confine) the relevant markets in copyrighted works?  The answer is not to ask, as lawmakers have done, whether giving creators this or that exclusive right in this or that market would provide them with an enhanced inducement to create.  As I have argued elsewhere, changes in the law have conditioned creators to expect an increasing reward for engaging in the act of creation—and creators have formed incentives accordingly.
  “Lawmakers hasten to safeguard those incentives by granting more rights.  Those rights, in turn, create higher expectations among creators,” and the result is a cycle in which the property right grows increasingly broad.
  The only way to escape the cycle is for lawmakers to ask not what creators have come to expect in the way of rights, but what creators are entitled to expect given the nature of the public interest in copyright.

The rights that creators are entitled to expect are likely to vary with the type of work at issue because the public interacts with different types of works in different ways.  Consider the case of works that exist in a single copy, such as original paintings and sculpture:  For many “collectors of fine art, there [is] no substitute for the original,” making the relevant market in those works so narrow that the benefits of copyright might not be worth the costs of granting protection.
  The opposite is true of works created for the purpose of existing in multiple copies, or what I have termed “printed works.”
  Books are a prime example of these:  Most authors write books so that others might pay to read them.  In order to accomplish this goal, authors make (or authorize) copies of those books and distribute those copies to the public.  Copyright law enables authors and their publishers to turn a profit by prohibiting others from marketing the fruits of creative processes in which they did not invest.  The expectation that such a profit is possible acts as an inducement to more creation, both by existing authors and future ones.
There are, of course, other reasons why people create.  Some of those reasons might have nothing to do with money—as if, for example, authors were motivated to write books in the hopes of becoming famous, or in the hopes of using copyright law to keep others from criticizing or ridiculing their work.  Other motivations might be more mercenary:  Authors might write books hoping to make money by writing sequels, or by having their books made into movies.  Authors might write books so they can demand a royalty whenever (a) their books are sold by used bookstores or loaned by libraries, (b) their books are shared among friends, (c) their books are read aloud on the radio, in concert halls, on street corners, (d) their books are displayed on television, in bookstores, on public streets.  As strange as it may seem, some authors might even be motivated to write books so they can get paid when a computing company (like Google) decides to scan their books and make the resulting digital images searchable on the Internet.  
But just how relevant is each of these motivations?  As we have seen, some types of harms are not “competitive harms,” such as the harms that arise when copyrighted works are subjected to criticism or ridicule.  Thus, even if some authors would not create without being granted the right to exclude these uses, copyright law does not (and should not) respond by providing an inducement here.  Similarly, other authors might be motivated to create by the prospect of excluding uses that might not be part of the “relevant market” in books—which is another way of saying that satisfying those expectations of reward might not serve the public interest.  Rights under copyright should be granted or withheld so as to benefit the public, and as we have seen, this benefit does not always “coincide[ ] ... with the claims of individuals.”
  

If lawmakers wished to define the “relevant market” for printed works, they could not do so without deciding what creators of printed works are entitled to expect, but in pursuing this inquiry, one might reasonably begin by asking what most people actually expect to gain by creating.  Even if this is an empirical question, one suspects that at least some of the answers are obvious:  First, a significant percentage of people create in the hopes of releasing copies of their works (and to a lesser extent, derivatives of their works) to the public in return for money.  Second, the only way for those creators to make money is by distributing those copies or derivatives to interested members of the public.
  Third, it would do those creators no good to print copies or create derivatives of their works without distributing them.  The value contained in a warehouse of books, or posters, or movies depends almost entirely on what the public might pay for those things upon their release.  In short, most people create primarily because copyright law provides them with the exclusive right of public distribution.  It is no accident that Congress once conditioned the grant of statutory protection on the fact of publication; “intellectual conceptions benefit the public only when they are released.”

Like every other right in property, the exclusive right of public distribution has its limits.  Notwithstanding the fact that at least some people might create so as to earn a royalty every time a copy of their work changes hands, Congress has determined that creators are not entitled to expect those royalties, at least insofar as authorized copies are concerned.  Almost exactly a century ago, Congress limited the public distribution right in section 41 of the Copyright Act of 1909, providing that copyright owners cannot “forbid, prevent, or restrict the transfer of any copy of a copyrighted work the possession of which has been lawfully obtained.”
  The first public distribution of a work in copies exhausts the distribution right as to those copies.  This limitation, known as the “first sale doctrine,” appears in substantially the same form in section 109(a) of the Copyright Act of 1976.
  In adopting this limitation, Congress believed that the first sale doctrine would benefit society (e.g., by providing more in the way of access) than the doctrine would harm it (e.g., by providing less in the way of inducement).  Accordingly, Congress defined the relevant market in printed works so as to encourage competitors to engage in the further distribution of “lawful[ ]” copies that already had reached the public.
If copyright law concerned itself only with those invasions of the property right that threatened to cause competitive harm in this market, the law would continue to provide copyright owners with the exclusive right to release copies (and perhaps, derivatives) of their works to the public.  It would not, however, provide copyright owners with the exclusive rights of reproduction and adaptation because the acts of reproduction and adaptation are not anticompetitive, standing alone.  Professor Patterson once described the right to copy as “a predicate right”;
 that is, one cannot distribute copies of a work to the public without making those copies in the first place.  The same might be said of the right to make derivative works:  One cannot distribute derivatives of a work to the public without making those derivatives in the first place.  The act of public distribution requires a predicate act of reproduction or adaptation, but acts of reproduction and adaptation can (and indeed, do) happen without the results being distributed to the public.
This is not to say that acts of unauthorized copying might not deprive copyright owners of opportunities to charge for access to their works—as when, for example, friends send each other electronic copies of songs they purchased, hoping to share an experience.
  But these are relevant harms only in a world in which copyright owners are given the right to exclude every use, however beneficial to the public.  Copyright law does not (and should not) exist to internalize every externality that impacts the public in a positive way.  To quote Professor Mark Lemley, “part of the point of intellectual property law is to promote uncompensated positive externalities, by ensuring that ideas and works that might otherwise be kept secret are widely disseminated.”
  Indeed, as Professor Lemley has observed, giving copyright owners the right to capture the value of every use (i.e., to eliminate freeriding) would impose significant costs—not only on society, but also on creators themselves.

Suppose that section 106 of the Copyright Act were amended to replace subsections (1) through (3)
 with a provision granting to copyright owners “the exclusive right[ ] … to distribute copies or derivatives of the copyrighted work to the public by sale or other transfer of ownership, or by rental, lease, or lending.”  Suppose further that section 109(a) were amended to provide that “the owner of a particular copy or derivative … made by authority of the copyright owner… is entitled, without the authority of the copyright owner, to sell or otherwise dispose of the possession of that copy or derivative…”  In providing creators with the distribution right (but not the reproduction and adaptation rights), lawmakers would permit copyright owners to capture the values in some uses without forcing the public to sacrifice other interests that the law was meant to promote.  
Creators would enjoy the exclusive right to release copies (and perhaps, derivatives) of their works to the public, but they could not control the later distribution of those copies and derivatives.  Creators could not prevent others from copying or adapting their works, but they would have the right to exclude those (unauthorized) copies and derivatives from the marketplace; the first sale doctrine would exempt from liability only those acts of public distribution involving “cop[ies] or derivative[s] … made by authority of the copyright owner.”  “Private” distribution, for its part, would continue to be perfectly legal, thus enabling members of the public to share copies and derivatives of copyrighted works within the “normal circle of … family and … social acquaintances.”
  Creators would continue to enjoy a significant amount of inducement; the public would enjoy a significant amount of access to copyrighted works; and the law would provide the public with a number of other significant benefits, to which I now turn. 
III.
On the Utility of Copyright as Trade Regulation

A.
Solving the “Problem” of Personal Copying

Most copyright scholars agree that almost nothing poses a greater threat to the enterprise of creation than the “problem” of unauthorized copying.  To quote Professor Marshall Leaffer, the “‘copying problem’ presents challenges that transcend qualitatively anything in history, and the economic stakes are greater than ever.”
  Solutions abound.  After detailing eight ways in which scholars have proposed to solve the “copying problem,” Professor Peter Yu has suggested that lawmakers use “a combination of these proposals,” although he warns that there is “no panacea.”
  As I have argued, of course, one might solve the copying “problem” by amending the Copyright Act to withhold the exclusive right of reproduction entirely.  According to Professor William Patry and Judge Posner, however, this “would be the undoing of copyright.”
  Why?  

Scholars have competing theories as to why copying threatens the enterprise of creation.  One theory (to which Patry and Posner subscribe)
 is that copying forces a reduction in prices of copies of copyrighted works, thus depriving copyright owners of profits and reducing their incentives to create.  As Professor Raymond Ku has observed, “[i]f competition from copiers drives the price of a work down to the marginal costs of the copier, it threatens the incentives to distribute the work in the first place.”
   Even Professor Lunney, who advocates some private copying, has warned that instances of private copying, “[a]lthough individually trivial, … in the aggregate could radically reduce the incentive to create any given work of authorship.”

In fact, however, acts of copying, standing alone, would not produce these results.  Only the distribution of unauthorized copies would tend to increase supply, thus decreasing prices (at least in a competitive market).  Further, only the public distribution of unauthorized copies would tend to increase supply enough to have any appreciable effect on prices.  The “private” distribution of unauthorized copies might deprive copyright owners of at least some profits as consumers shared purchased copies within “normal circle[s] of … family and … social acquaintances.”
  But given how broadly the courts have construed the statutory definition of “publicly,” private distributions are likely to involve relatively few copies, which means that any lost profits would be unlikely to have a significant effect on the inducement to create.  This may be why “[c]opyright owners in the twentieth century sued counterfeiters but generally did not sue end users even if they were making illegal copies”:
  the benefits of enforcement did not justify the costs.
  Unfortunately, this approach seems increasingly anachronistic.

If copying is thought to pose more of a threat to copyright owners today, it is because technological advances are enabling copyists to make “perfect copies” (and “perfect copies of the copies”) at “massive[ly] declin[ing]” costs.
  As before, however, the problem is not reproduction, but distribution.  The most significant impact of advancing technology has been the transformation of consumers into public distributors.  With the click of a mouse, a person can use his or her computer to send thousands of “perfect copies” of copyrighted works to thousands of strangers, or to make those copies available for downloading by thousands more.  In the old days, that kind of distribution required a significant amount of investment, and the resulting barriers to entry created the very oligopolies that are so quick to blame reproduction technologies for their problems today.
A second theory as to why copying causes harm is that copying forces copyright owners to raise the prices of copies of their works, thus injuring the consuming public.  To quote Professor Trotter Hardy, “[p]rices would be lower in the absence of copying,”
 presumably because competition from copyists is thought to lead to fewer sales for copyright owners, forcing those copyright owners to boost revenues by charging higher prices.  If copyright owners were losing market share to copyists, however, then raising prices would be the wrong way to go.  Copyright owners who insisted on charging higher prices in such a market would, in the end, be forced either to reduce their prices or to watch their market share erode considerably.  Regardless, it would be unfair to blame copying alone for competitive harms like these.  Consider an example from the music industry:  If record companies decided, finally, to give consumers the (legal) opportunity to download individual songs at reasonable prices, it was only because online “distributors” forced those companies to change the way in which they distributed music.  A guy in his basement can copy thousands of copyrighted songs onto his hard drive, but only when he distributes those copies to the public does he inflict competitive harm on copyright owners.  Record companies may love the reproduction right because it enables them to threaten litigation against (and thus frighten away) as many members of the public as possible,
 but this is not a good enough reason to retain a right that Professor Julie Cohen has described as “recogniz[ing] few boundaries”—“drafted extraordinarily broadly in the first instance, and … extended even more broadly by the courts.”

If the “predicate”
 right of reproduction provides copyright owners with few benefits, there are significant public benefits to be gained by withholding it.  First, as we have seen, giving members of the public the right to make copies (and derivatives) of copyrighted works would increase access to those works during the copyright term without subjecting copyright owners to the kind of unfair competition that might reduce their incentives to create.  That “access,” in turn, would lead to the creation of thousands of tangible copies—copies the creation of which the law now seeks to prevent (and punish).  There are, of course, significant archival benefits to be gained by the proliferation of tangible copies,
 but I have argued that the proliferation and distribution of copyrighted works in tangible form also promotes the enterprise of learning.  In fact, copyright law always has recognized this.
  Article I, Section 8, Clause 8 of the Constitution gives Congress the authority to provide authors with exclusive rights only in “Writings,”
 and accordingly, Congress has defined copyrightable works as those “original works of authorship fixed in any tangible medium of expression.”
  If the fixation requirement serves other purposes—including evidentiary ones
—it also provides the public with a tangible benefit in return for the impediment to access that the grant of exclusive rights represents.

Granting the public access during the copyright term also might promote expressive diversity in surprising ways.  To the extent the law requires members of the public to be “consumers” instead of “users,” copyright owners can train the public to satisfy its demand for expression by looking to the copyright industries alone.  As Professor Benkler put it (using Disney as an example), “increased prevalence of Mickeys should lead to increased investment in forming preferences for their products.  This should increase relative demand for their products.  Repackaging the Mouse becomes not only cost effective, but also responsive to demand.”
  In time, the public tends to forget that the copyright industries are not the only sources of creative expression.  If, however, the public enjoyed the right not only to “experience” copyrighted works
 but also to make copies and derivatives of those works for private use, people might begin to interact with copyrighted works in ways that raised the “common denominator,”
 at least in their own lives (and the lives of family and friends.)  Meaningful access to creative works inspires creativity.  Further, if the public began to view copyrighted works not only as finished products, but as raw materials, demand for those works might even increase.  So might the value of the copyrights themselves, as users sought to license the right to market their improvements.
Perhaps the most significant benefit of withholding the exclusive right of reproduction, however, relates to derivative liability.  Since the Supreme Court grappled with the issue of contributory liability in Sony Corporation of America v. Universal City Studios, Inc.,
 copyright owners have brought copyright infringement actions against manufacturers of copying technologies that enable computers to engage in unauthorized acts of reproduction.  In Sony, the Court held that under the “staple article of commerce” doctrine, “the sale of copying equipment … does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes.”
  “Indeed,” the Court added, that product “need merely be capable of substantial noninfringing uses.”
  In the last twenty years, however, copyright owners have convinced courts repeatedly to distinguish the holding in Sony, and the Court itself did so last year.
  These days, manufacturers of copying devices may be guilty of contributory infringement if they distribute those devices “with the object of promoting [their] use to infringe copyright”
—even if those devices are “capable of substantial noninfringing uses.”

Scholars, too, have struggled with issues of derivative liability, which have become particularly pressing as “digital technologies involve copying as part of use …”
  To quote Professor Jessica Litman, “[d]efining an appropriate boundary between contributory infringers and innovators in digital technology seems even more crucial today than it did when the Court decided Sony.”
  Although that boundary promises to remain elusive, it certainly cannot be drawn if acts of copying alone are punishable as copyright infringement.
If the goal is to promote both acts of creation and acts of technological innovation, then withholding the exclusive right of reproduction could help to achieve that goal in at least some cases.  If copyright owners did not have the right to exclude others from copying their works, then by definition, they could not bring infringement actions against manufacturers of copying technologies (like the one in Sony) for enabling those acts of copying.  Liability for contributory infringement derives from acts of direct infringement, which means there can be no derivative liability absent a violation of the Copyright Act.
  The benefit of withholding the reproduction right would be obvious for manufacturers of devices, such as computers, that cannot function without making copies.  But that benefit also would be obvious for consumers, who would have the opportunity to purchase those copying technologies without funding payments of royalties.  In the end, contributory liability would continue to be a threat only to those companies (like Napster and Grokster) that enable and “induce”
 users to engage in the public distribution of unauthorized copies (or derivatives) of copyrighted works, thus causing competitive harm.  If this is not a perfect boundary “between contributory infringers and innovators in digital technology,” it certainly is an “appropriate” one.

B.
Preempting the End Run Around Copyright

If copyright owners have used the copyright law to force third parties to police infringements of their works, copyright owners also have used other laws to control the way in which the public interacts with their works:  first, by seeking to enforce restrictive “end user license agreements,” mostly for computer software, under contract law; and second, by persuading lawmakers to enact new laws (such as the Digital Millennium Copyright Act)
 prohibiting users from circumventing the encryption of copyrighted works—even in purchased copies.
  Scholars have characterized both of these “end runs” around copyright as serious, even devastating blows to the public interest in copyright, in part because neither contract law nor anticircumvention law makes exception for fair uses of copyrighted works.
  As Professors Dan Burk and Julie Cohen have articulated the problem, “[w]here technological constraints substitute for legal constraints, control over the design of information rights is shifted into the hands of private parties, who may or may not honor the public policies that animate public access doctrines such as fair use.”
  
Notwithstanding the importance of these public policies, most courts have upheld efforts to enforce exclusive rights by means of contractual or technological controls.  In ProCD, Inc. v. Zeidenberg,
 for example, the court was asked to consider the enforceability, under contract law, of a “shrinkwrap” license prohibiting buyers from engaging, inter alia, in the public distribution of databases containing telephone directories.  (The public distribution of those databases would not constitute copyright infringement because under section 102(b) of the Copyright Act, “in no case does copyright protection … extend to any [such] discovery.”)
  Writing for the court, Judge Frank Easterbrook held that the Copyright Act (in section 301(a)) did not preempt the enforcement of that license under contract law because the “rights created by contract [were not] ‘equivalent to any of the exclusive rights within the general scope of copyright.’”
  As for technological controls, the Second Circuit Court of Appeals held in Universal City Studios, Inc. v. Corley
 that the prohibition in section 1201(a) of the Digital Millennium Copyright Act neither is subject to the fair use provisions of section 107 nor is required to be.
  As the court observed, “We know of no authority for the proposition that fair use, as protected by the Copyright Act, much less the Constitution, guarantees copying by the optimum method or in the identical format of the original.”
  

These decisions contain echoes of grievance, as if courts perceive the rights under copyright law to be inadequate to punish invasions of the property right, most of which involve acts of copying.  The result is a general “law of control” that violates the spirit, if not the terms, of the Copyright Act in section 301(a), which provides that those “legal and equitable” rights equivalent to copyright are to be “governed exclusively by this title [17].”
  On the subject of contractual controls, many scholars have urged courts to invigorate this doctrine of preemption,
 but the solution is not without its problems:  How much of the state law on contracts do federal courts have the stomach to preempt?  As Professor Lemley put it, “Using preemption doctrine against contracts is something like swinging a sledgehammer at a gnat:  you are likely to hit the target, but you may do some serious damage to the things around it.”
  Worse, perhaps, “you might decide not to swing the hammer at all, for fear of hitting the wrong thing.”
  If preemption is tricky, try this solution to the problems posed by technological controls:  Professors Burk and Cohen have suggested that the federal government create (and fund) an “escrow agent” whose sole job would be to issue “keys,” case by case, to users who could demonstrate a need for access to encrypted works.
  It would be far simpler, of course, to enact “an explicit … fair use exemption from the anticircumvention provisions” of section 1201, as Professor Benkler has suggested.
  As we have seen, however, fair use has its problems, too.
Amending the copyright statute to withhold the exclusive right of reproduction would do what these proposals would not:  It would eliminate much of the claimed need for access controls by erasing many of the “harms” thought to justify those controls in the first place.  Consider the Digital Millennium Copyright Act:  Both the House and Senate Reports issued in support of passage contain language to the effect that the Act is necessary because of the threats posed by unauthorized acts of both reproduction and distribution.  The language in the Senate Report is typical:  it provides that “[d]ue to the ease with which digital works can be copied and distributed worldwide virtually instantaneously, copyright owners will hesitate to make their works readily available on the Internet without reasonable assurance that they will be protected against massive piracy.”
  Of the two rights, however, the reproduction right has drawn the most notice.  In describing the respective provisions of sections 1201(a) and 1201(b), for example, the Senate Report instructs that section 1201(b) is meant to “prohibit[ ] devices primarily designed to circumvent … measures that limit the ability of the copyrighted work to be copied, or otherwise protect the copyright rights of the owner of the copyrighted work.”
  In Corley, too, the court focused almost exclusively on the threat posed by copying.  It did so, in part, by remonstrating “pirates” and “thieves,” whom it described as those “who want to acquire [i.e., copy] copyrighted material (for personal use or resale) without paying for it.”

If the exclusive right to make copies were not among those rights listed in section 106 of the Copyright Act, then it would not be a wrongful act to make copies of copyrighted works, so long as one did not also distribute those copies to the public.  Whither the rhetoric about piracy and thievery?  Copyright owners, of course, would continue to ask lawmakers to provide them with protection against circumvention of those technologies designed to hinder distribution; they may even continue to demand hindrances to copying; but one hopes, at least, that lawmakers would hesitate to grant copyright owners the right to prohibit the public from engaging in acts of copying that would be perfectly lawful under copyright law, in the service of which the Digital Millennium Copyright Act was enacted in the first place.
  Of course, if Congress were to amend section 1201(a) of the Act to prohibit the circumvention of only those measures that “effectively control[ ] the public distribution of a work protected under [title 17],”  it probably would not stop copyright owners from using technological measures to prevent copying, if they could.  But it also would not stop users from using technological measures of their own.  As Professor Cohen has argued, “Copyright owners cannot be prohibited from making access to their works more difficult, but they should not be allowed to prevent others from hacking around their technological barriers.”
  This solution is only as good as the hackers that might provide it, but it may be good enough (for now).
In case of contracts, too, withholding the exclusive right of reproduction would deprive copyright owners of many of their justifications for imposing restrictive terms on purchasers of copies (e.g., of software).  Copyright owners likely would continue to require users to agree not to engage in acts of copying.  Because copying alone would be perfectly legal, however, copyright owners would be guilty of using contracts not to enhance their rights under copyright law, but to create new ones.  This effort to deny the public the benefits of “legalizing” reproduction would present a strong case for preemption, for as the Supreme Court warned in Sears, Roebuck & Co. v. Stiffel Co.,
 “[w]hen state law touches upon the area of [the copyright and patent] statutes, it is ‘familiar doctrine’ that the federal policy ‘may not be set at naught, or its benefits denied’ by the state law.”
  But even if courts would be hesitant to use the “coarser tools” of preemption, Professor Lemley has argued that the “better tool” might be the doctrine of copyright misuse.
  “Copyright misuse” consists of the “attempted use of a copyright” either “in a manner violative of antitrust law … or in a manner violative of the public policy embodied in the grant of a copyright”—as if, for example, a licensor attempted to prevent its licensee from implementing the (unprotectible) ideas expressed in the licensed works.
  Contract terms that sought to prevent licensees from exercising their right to engage in copying sans public distribution likewise would “violat[e] … the public policy embodied in the grant of a copyright,” and therefore would render the offending copyright unenforceable “‘during the period of misuse.’”
  Again, this would not be a perfect solution, but it would result in a more equitable balance between “the claims of individuals” and “[t]he public good.”

C.
Breathing Life into the Fair Use Defense

If, as Professor Patterson argued, the “question is not ‘what is fair use?’ but ‘what is copyright?’,”
 then one cannot make sense of fair use without first deciding, as Professor Litman put it, “what we have a copyright law for.”
  Not surprisingly, there is a lack of agreement on this point.  While two hundred years ago, copyright may have been a modest instrument of quid pro quo, today the “grand conception”
 of copyright no longer can satisfy the demands that its many constituencies have placed upon it.  Professor Lunney may have described the doctrine of fair use as “a central and vital arbiter between two competing public interests”
—namely, inducement and access—but in fact, that doctrine has been assigned a minor role in the drama of copyright.

There are two reasons for this:  First, an influential group of scholars has succeeded in convincing many courts that the public interest is best served when rights in copyrighted works can be acquired and parceled and sold as if they were tangible property.
  The resulting commodification of creative expression is thought to serve the purposes of copyright law by enabling the market to distribute that expression to more people than it otherwise might reach.  Scholars who embrace this principle argue that “the market,” as opposed to the government, is best equipped to locate the most productive ways in which to exploit copyrightable works.
  As Professor Wendy Gordon once wrote, the primacy of the market means that fair use should exist only when the commodities market in expression “fails,” either because transactions costs are too high to facilitate a transaction or because there is reason to believe that no market exists in the first place.
  If, in time, computer technology enables transactions with the click of a mouse, then fair use must shrink, as must the power of the government to diminish the rights that copyright holders enjoy.  In the words of Professor Paul Goldstein, “For the great bulk of uses previously excused because of transaction costs, the doctrine will simply become irrelevant.”

The second reason for the marginalization of fair use is that a distinguished jurist has succeeded in convincing his fellow judges that the doctrine should be reserved for “transformative” works—that is, derivatives that “add[ ] value to the original … in the creation of new information, new aesthetics, new insights and understandings.”
  Ironically, Judge Leval proposed this test so that fair use would “not be considered a bizarre, occasionally tolerated departure from the grand conception of the copyright monopoly.”
  It has not worked out that way.  “Courts now feel obliged to discuss the plausibility of virtually all fair use claims, at least in the first instance, in terms of whether or not they involve transformative uses.”
  Not surprisingly, for litigants, the name of the game is to redefine “transformative” as the facts of the case demand, rendering the concept increasingly meaningless.
  Meanwhile, it never was that much of a guide to begin with.  As Professor Lloyd Weinreb has pointed out, “[a] use may serve an important, socially useful purpose without being transformative, simply by making the copied material available.”
  The Google case is a perfect example of this.

The problem underlying both of these interpretations of “fair use” is that the property rights to which it makes exception have grown increasingly, even unmanageably broad.  As those rights have broadened, courts have come under increasing pressure to preserve the “breathing space within the confines of copyright.”
  But the doctrine of fair use alone cannot provide that “breathing space.”  For one thing, there are too many reasons why courts might wish to confine the property right for one doctrine to account for those reasons in any coherent way.
  For another thing, the fourth factor in section 107—“the effect of the use upon the potential market for or value of the copyrighted work”—prevents courts from disappointing existing expectations to any significant degree.  Over time, copyright owners have come to believe that they are, indeed, “ordinarily entitled to revenue for all substantial uses of [their] work[s] within the statutorily protected categories.”
  Having come to expect to enjoy that property right (and those revenues), copyright owners form incentives to create accordingly.
  Thus, it does not help to say that courts should find fair use “[w]hen no incentive purpose would be served by giving plaintiff protection, and where no disincentive would be created by allowing defendant free use.”
  Increasing the reach of the fair use doctrine itself would create such a “disincentive,”
 thus trapping the defense in a circularity of expectation.

The solution to the problem of fair use is to make the defense less central to the enterprise of creation, not more.
  The problem with fair use is not that the defense is too narrow, but that the rights to which it makes exception are too broad.  Say Congress were to narrow these rights by amending section 106 of the Copyright Act to give copyright owners only “the exclusive right[ ] … to distribute copies or derivatives of the copyrighted work to the public …”
  Acts of copying, standing alone, would not constitute prima facie infringement, and therefore acts of copying, standing alone, would be legal without resort to the fair use defense.  This would be of obvious benefit to Google and its Library Project:  While Google has reproduced copyrighted works in their entireties, it has not provided the public with anything more than a few “snippets” of those works, rendering any public distribution de minimis.  In other words, because Google has not caused the publishers any competitive harm in the relevant market (here, in books), its actions would not violate section 106 as amended.  The publishers being unable to make a prima facie case of copyright infringement, Google would prevail without having to invoke the fair use defense, and without having to argue for a tortured interpretation of the word “transformative.”  
If the Copyright Act had looked like this in 1976, when Universal Studios sued Sony in the district court,
 then Universal, too, would have failed to make its prima facie case because Sony was accused of contributing to acts of copying, not acts of distribution.
  Universal having failed to prove copyright infringement, Sony would not have pressed the fair use defense; the Supreme Court would not have grappled with the question whether home taping of television programs was “fair”; Justice Powell, who “felt that home use should be deemed fair use,” would not have cobbled together an opinion to that effect;
 litigants and judges and scholars would have been spared the burden of trying to distinguish or breathe life into the holding in Sony; and hundreds of copyright articles never would have been written.  Some of these things might not be benefits, of course; I leave it for the reader to decide.
Conclusion

In this Article, I have argued that in the name of “encourag[ing] … learning” by inducing acts of creation, lawmakers are using copyright law to satisfy demands for private rights at the expense of other public interests in copyright.  Those other public interests include, of course, public access to copyrighted expression, but they also include open and populous markets in expression as well as expressive diversity.  At times, some of these interests may conflict:  Giving creators (and their assigns) the right to exclude the public from using copyrighted works necessarily would inhibit at least some access; and promoting free competition in the market for copyrighted works likely would undermine the inducement of creation.  I have proposed to mediate these conflicts by conceiving of copyright law as a prohibition against acts of unfair competition, whether by producers or consumers.
Under this conception, copyright infringement would consist of the infliction of “competitive harm” in a “relevant market,” which terms I have proposed to define by asking what rights creators are entitled to expect to enjoy when they engage in the act of creation.  Those rights would vary by type of work.  As regards “printed works” (i.e., works created for the purpose of existing in more than one copy), I have argued that creators are not entitled to expect the right to exclude others from engaging in acts of private copying (or adaptation), which acts, standing alone, do not act as market substitutes to any significant extent.  Instead, I have argued that those creators are entitled to expect only the exclusive right to distribute copies (and perhaps, derivatives) of those works to the public—as if, for example, section 106 of the Copyright Act were to provide copyright owners only with “the exclusive right[ ] … to distribute copies or derivatives of the copyrighted work to the public …”  As Professor Patterson once put it, “if copyright encourages creation, it does so only for the purpose of profit,” which profit “cannot be obtained without distribution.”

Because this profit depends on public distribution, acts of public distribution are public behaviors that threaten to cause competitive (i.e., public) harms.  But acts of copying are not.  For too long, lawmakers have sought to punish private behaviors (like acts of copying) on the theory that copyright exists to maximize the earnings and therefore the incentives of the producers who subsidize acts of creation.  As we have seen, however, copyright exists primarily to provide the public with meaningful access to diverse forms of expression from an abundance of sources.  Google is proposing to provide such meaningful access, and there are thousands of other “ordinary user[s]”
 who might provide such diversity and abundance.  The only thing standing in their way is a copyright law that attaches legal significance to public and private acts alike, regardless of the impact of those acts on the market in copies of copyrighted works.  It is time for lawmakers to conceive of copyright law not as a means of granting property rights, but as a means of using property rights to promote fair competition in the marketplace of expression. 
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