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“The law, in its majestic equality, forbids 
the rich as well as the poor to sleep under 
bridges, to beg in the streets, and to steal 
bread.” 
 
Anatole France, Le Lys Rouge (1894) 
 
[« La majestueuse égalité des lois, qui interdit au riche 
comme au pauvre de coucher sous les ponts, de 
mendier dans les rues et de voler du pain. »] 
 

Legal Formalism 
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Formal v. Substantive Equality 
 Formally, automatic copyright treats all 

authors equally with respect to entry into 
the copyright system. 

 
 Substantively, a range of provisions 

substantively treat commercially important 
authors/works differently. 

Legal Formalism 
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 Formal v. Substantive Equality 
 

 Democratic theory requires that public 
policy treat the interests of all authors 
admitted into the copyright system as 
equally important. 

Legal Formalism 
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 Call this the principle of “copyright 

neutrality” 

Formal/Substantive Equality 
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 Therefore any exercise of public authority 
re: copyright formalities should take into 
account the diverse range of copyright-
relevant interests of all authors. 

Formal/Substantive Equality 
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 What is a copyright formality? 
 Formalist = Public formalities 
 Realist = Any functional formalities that 

condition exercise or enjoyment of 
copyright. 

Legal Formalism 
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Public/Private Distinction 
 

 “Death of formalities” narrative is a story about 
diminishment of mandatory formalities imposed by 
public law. 

 
 Call these “public formalities” 

Legal Formalism 
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Public/Private Distinction 
 

 Early 20th century demise of public formalities 
coincides with rise of private (or quasi-private) 
registries administered by Collective Management 
Organizations (CMOs).  

Legal Formalism 
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Public/Private Distinction 
 

 Formalities are Dead! 
 Long Live Formalities! 

Legal Formalism 
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Public/Private Distinction 
 

 Instead of a “Death of Formalities” story, we 
should recognize that this is an 
outsourcing/privatization story. 

Legal Formalism 
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Public/Private Distinction 
 

 On this view, we are not choosing between 
formalities and no formalities 

 Choice is whether privatizing formalities is 
desirable public policy 

 Choice is between the relevance of public and 
private systems of formalities 

Legal Formalism 
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Public/Private Distinction 
 

 Reform(aliz)ing Copyright on this view means 
reclaiming an increased role for public policy in 
establishing, administering or regulating new and 
existing systems of copyright formalities 

Legal Formalism 
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Public/Private Distinction 
 

 Discourse in the United States about copyright 
formalities tends to focus on public formalities 
 Have an operational public formalities system 
 Relatively less private formalities in CMOs than 

in other parts of the world 

Legal Formalism 
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Public/Private Distinction 
 

 If we look outside the United States, we see the 
acceptance of the diminished importance of the 
public/private distinction. 

 Where? 

Legal Formalism 
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Slides by Fraçois Xavier Nuttall, Technology Intelligence Senior Consultant, 
International Confederation of 
Societies of Authors and Composers (CISAC) 
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Slides by Fraçois Xavier Nuttall, Technology Intelligence Senior Consultant, 
International Confederation of 
Societies of Authors and Composers (CISAC) 
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 Systems of public formalities coexist with private 
formalities and always will 

 Role of policymakers is to ensure that both public 
and private formalities serve the public interest 

Realist Public Policy 
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 Systems of formalities will function better when 
they are interoperable and transparent 

 
 Public policy about formalities should not be 

limited to digitizing and improving the performance 
of voluntary public formalities systems. 

Realist Public Policy 
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Interoperability 
 Use open standards 

 Both public and private databases need 
standard to identify, e.g. 
 Identity of author(s) 
 Identity of work(s) 
 Relevant dates 
 Rights claimed 

Realist Public Policy 
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Interoperability 
 Government should not only engage in best 

practices on use of open standards 
 Also, should use regulatory and convening power 

to require (or at least encourage) use of common, 
open standards by private formalities systems 

Realist Public Policy 
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Transparency 
 Authors benefit from greater transparency from 

formalities systems 
 Greater support for transaction structure 

(licensing) 
 Ease of holding rights management 

accountable 
 Public benefits from more efficient transactions 

and better data about the creative sector 

Realist Public Policy 
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