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“Trap for the Unwary”

SUPREME COURT OF THE UNITED STATES

Syllabus . - .. L.
‘ of copyrighted status. The formalities drew criticism as a trap for the

GOLAN ET AL. v. HOLDER, ATTORNE  unwary. See, e.g., 2 Nimmer §7.01[A], p. 7-8; Doyle, Cary, McCannon,
ET AL. & Ringer, Notice of Copyright, Study No. 7, p. 46 (1957), reprinted in
1 Studies on Copyright 229 272 (1963).

STUDY NO. 7
NOTICE OF COPYRIGHT

By VINCENT A. DOYLE, GEORGE D. Cary,
MARJORIE MCCANNON, AND BARBARA A. RINGER
November 1957

really equip eir opinion the copyright notice was
not a real advantage to legmmutc users and the public, since it could
not be relied upon for determining the facts of copyrlght protection,
but simply provided a trap for the unwary. One of the opponents



Presenter
Presentation Notes
Thinking about the objections to formalities under the 1909 Act in the United States.

Common refrain of “trap for the unwary” – Supreme Court used this term in 2012, and the 1957 Notice Revision Study used it too.

What does it mean really?  What are these traps?  How were authors actually caught in them?

Bill James, one of my heroes, says you start analyzing a problem by counting things.  So I started couting cases involving formalities.


Methodology / Caveats

Goal was to get a rough estimate, not comprehensive review

All opinions before 12/31/77 in LEXIS/NEXIS
“Formalities/Registration” and “Formalities/Notice”

Reviewed LEXIS “Overview” field for assignment to category
848 opinions collected and reviewed, 204 determined relevant
Major categories: publication, notice, registration, deposit

On the margin but left out: abandonment, transfer, renewal
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Here’s what I did.  Goal to get a manageable set of data around formalities related cases.  Used Lexis.

You see some of the limits here.  A comprehensive study would look at the complete text of the cases to assign the right code.  I did not have time to do that, so relied on the summary provide by Lexis

Four major categories of opinions comes out.    A note about publication and notice – publication cases are ones involving publication without notice and whether that thrust the work into the public domain.  Notice cases involve the form and location of notice on copies.

A note about what was left out, on the margin.  Note that there were not a lot of renewal cases involving whether something was renewed or not, they mostly involve who was entitled to the renewal rights.  So I’ve left them out.  I thought this was a function of Lexis but even under their renewel category, a similar result obtained.

Happy to share my slides and spreadsheets for anyone who is interested.



Cases by Issue

ISSUES
Deposit Publication
Issue Opinions Pct. 11% 0
15%
Publication 3l 15% Registratio
Notice 119 58% 1;1%
Registration 32 16%
Deposit 20 11%

Notice
58%
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So here is how the 204 cases break down in terms of issue.  Notice is the clearly predominant issue.


NOTICE CASES

Win,
60,
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REGISTRATION
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Win,
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PUBLICATION
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DEPOSIT CASES
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36%

Win,
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What do I mean by “win” or “loss”?  Essentially whether the author/owner survived a challenge based on a formality.  If they did, it is a win.  If not, it is a loss.  The Lexis summaries sometimes do not make clear whether the plaintiff lost only with respect to this defendant or whether the work was in the public domain.

From this you see that publication without notice was most strictly enforced, whereas deposit was most lenient.

Note also that all of these are close to 50%, no dramatic moves.  This was a bit surprising at first, but then when you think about reported cases, they should be the closer ones.  Note also that this does not completely reflect the effect of formalities, because easy cases never even get litigated.
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Takeaways

¢ Publication without notice was the strongest “trap”, deposit the
weakest

& Not as one-sided as I thought

& The 1909 Act formality concepts are too rigid and ill-suited for
the digital age

¢ A more functional, resilient set of “formalities” would be more
useful



Suggestions

& From “obtaining something from the
government” to “generate information to
allow users/owners/authors to order their
affairs”

& Sweet spot: consistent with ordinary
practice of creators/publishers but accessible
to users at network speed and ease



Pe’ro Plxe| Copyright Controversy After Appropriated
Photo Used to

Home Gear Inspiration Rumors
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Update: Here’s a quote from the response the second place winner received from Minispace after multiple emails over a number of months:
“[Eloy] digitally manipulated it enough – wittily retouching the moth’s spots into checkers – for it to classify as his own artwork, and for us to select it as first-place winner. Eloy’s work is not in breach of any copyright infringement laws and as such, we will not be making any changes to our winners selection and/or allocation of prizes.”
Photographer Kevin Collins tells us,
When I release photos with Creative Commons licenses, I have the intent of helping out students, scientists, and nonprofits … giving them detailed images to use on posters, websites, research papers, etc.
I’ve never had the intent of helping a thief and rule-breaker win a MacBook Pro from a company that turns a blind eye to copyleft violations.
Update: The contest has taken action regarding this case. Here’s what the MINI Space Team told us via email:
Regarding the MINI Space “Checkmate!” design competition, it has been brought to our attention that the 1st place winning entry violated the competition rules. We have since taken the concerns of our community seriously and looked into the matter in thorough detail. 
We are excluding the winning entry retroactively from the competition.
Thanks for sending in the tip, Steve!
�Read more at http://petapixel.com/2013/04/02/copyright-controversy-after-appropriated-photo-used-to-win-art-contest/#PgVZ5GBpCVLihZG0.99 

http://petapixel.com/2013/04/02/copyright-controversy-after-appropriated-photo-used-to-win-art-contest/
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