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Counterfeit Chic:

The Culture of the Copy in an Outlaw Medium

Susan Scafidi(
The new is not a fashion, it is a value. 
– Roland Barthes


Law is “in” for 2006.

After a century of repeated exclusion from U.S. intellectual property law, fashion design is once again attempting to carve out a protected niche within the legal system.  Whether or not the recently proposed Design Piracy Prohibition Act becomes law,
 it once again calls attention to the continued existence of a creative sector in which the theft of ideas is regulated to a greater extent by extralegal means than by law.  While the legal academy has periodically recognized or even idealized the outlaw status of clothing design, 
 often by borrowing the analyses originally advanced by economists,
 this Article is the first to consider the changing reality of the contemporary industry and to place American fashion and law in its global historical context.

The clothing and textile industry, despite its relative lack of success in the legal arena, has not been indifferent to the lure of intellectual property.  Industry actors over the years have engaged in lobbying efforts in an attempt to secure protection; some foreign legal systems have taken a view of IP more expansive than that of the U.S.; enterprising lawyers have identified specific elements that can be protected under existing law, even when the majority of design efforts remain vulnerable.  Recently large luxury retailers have tested the power of law enforcement personnel and the courts against blatant counterfeiters and even transformative copyists, but these high profile handbag wars reveal only part of the story.  Issues regarding cognition and copying, the value of authenticity, gender, social class, race and national origin, and the Western art/craft, verbal/visual, permanent/ephemeral, and mind/body distinctions all remain invisible within this limited adversarial context.


From an analytical perspective, it is precisely the outlaw status of fashion design that makes it a useful foil to highly protected industries; indeed, the study of less protected or legally neglected areas of human creativity is the key to understanding the cultural values inherent in intellectual property law systems and mapping their global future.
  IP is the branch of law charged in the U.S. with promoting innovation, already a powerful normative choice.  Valuable empirical and economic analyses buttress the commonsense claim that many industries have more legal protection than strictly necessary to provide incentives to innovate, but such scholarship is not focused on the question of why hyperprotection exists in certain fields.  To address this issue in a coherent manner, a particularly important task given attempts to harmonize intellectual property protection across national boundaries and cultures, the inquiry must extend to the sociocultural, cognitive, and historical reasons for protection or lack thereof.  


A research program that juxtaposes fields of high and low intellectual property protection in order to highlight the cultural preferences at the heart of IP, however, must include a caveat.  The identification of such values is not in itself an argument for extensive, long-term intellectual property rights for the fashion industry or other outlaw media.  The primary intent of the exercise is a reflective one, a (perhaps unfashionable) effort to recognize the cultural lenses through which the law views creativity before indulging in normative or prescriptive debates.  At the end of the day, the elusive optimal level of protection represents a series of value judgments, from the desirability of innovation to the importance of authenticity to the relative status of design products and their creators and consumers.  

As an outlaw medium, fashion design thus raises a twofold question:  what is the effect of a relative paucity of intellectual property protection on a creative industry, and what does it indicate about the cultural preferences embedded in the intellectual property system?  The continued presence of a major creative industry largely outside the central fortifications of intellectual property law offers an opportunity to examine the relationship between creativity and copying, culturally based factors that affect the granting or withholding of property rights, and the development of social systems in the relative absence of law.  While extralegal mechanisms such as social networks, the fashion cycle, and technological advancement have in the past served a regulatory or equilibratory function, they are under pressure from the increased speed of information transfer and shifts in the locus and scale of production.  Moving from theory to praxis, this examination of the cultural choices that comprise the intellectual property law system yields insights into to the current debate over extending a limited form of intellectual property protection to fashion design. 
( Associate Professor of Law, Adjunct Professor of History, Southern Methodist University, and author of Who Owns Culture?  Appropriation and Authenticity in American Law (2005).   


	Note:  While I have discussed H.R. 5055, the Design Piracy Prohibition Act, with the Council of Fashion Designers of America and others in the industry, this project flows from nearly a decade of research on fashion and intellectual property and represents my personal views only.  For a more populist version, my blog is available at � HYPERLINK "http://www.counterfeitchic.com" ��http://www.counterfeitchic.com�.  
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