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By Charles Halpern

I
n July, in the midst of the 
primary campaign, President 
Obama spoke to a Planned Par-

enthood conference in the District 
of Columbia. After criticizing the 
Supreme Court’s “concerted effort 
to steadily roll back” access to 
abortion, he turned his attention to 
the selection of judges. 
But he did not fall 
back on the old ques-
tion of whether judges 
should be committed 
to a woman’s right to 
choose abortion. He 
took the discussion in 
a new and unexpected 
direction.

He stated his inten-
tion to make empathy a primary 
criterion in appointing judges. “We 
need somebody who’s got the heart, 
the empathy, to recognize what it is 
like to be a young teenage mom. 
The empathy to understand what it 
is like to be poor, or African-Ameri-
can, or gay, or disabled or old. And 
that is the criteria by which I’m go-
ing to be selecting my judges.”

This was a striking statement. 
Rarely have qualities of heart or 
empathy been articulated as crite-
ria for the selection of judges. It is 
not surprising that Obama would 
commit himself to this new crite-
rion. He is a man who has identifi ed 
“cultivating empathy” as one of the 
important values in his life. His 
strong empathetic sense made him 
effective as a candidate. In speak-
ing to Northwestern University 
graduates, he urged them to help 
address the country’s “empathy 
defi cit — the ability to put ourselves 
into someone else’s shoes; to see 
the world through those who are 
different from us — the child who’s 
hungry, the laid-off steelworker, the 
immigrant woman cleaning your 
dorm room.” 

During the campaign, Obama 

provided a model for empathy in 
action. For example, when Sarah 
Palin’s teenage, unwed daughter’s 
pregnancy was disclosed, Obama 
had an opportunity to make wry 
observations about the disorder in 
the family of the “family values” 
candidate. Yet he passed up the 
opportunity and instead pointed out 
that his mother had been a teenager 

when he was born. 
Through his empa-
thetic response, he put 
himself in the position 
of the Palin daughter, 
and drew from his own 
family’s experience 
to defuse, rather than 
exploit, the issue.

Republican critics 
suggested that Obama 

would replace the rule of law with a 
vague standard of empathy; but the 
issue did not seem to have any trac-
tion and quickly disappeared from 
the public debate. Of course, as a 
former constitutional law professor 
and president of the Harvard Law 
Review, Obama will continue to 
apply the traditional judicial criteria 
— analytic skill, mastery of legal 
texts, commitment to the rule of 
law, ethical sensitivity — in addition 
to the criterion of empathy.

Empathy is defi ned as the abil-
ity of one person to identify with 
and understand another person’s 
feelings or diffi culties. It is a trait 
that permits the empathetic person 
to see the world from the other 
person’s point of view, and to com-
prehend that person’s attitudes and 
actions from the inside, inviting the 
empathetic person to respond with 
generosity and understanding. Em-
pathy can be seen as an important 
dimension of wisdom — supporting 
the capacity to see complex and 
diffi cult situations from multiple 
perspectives. 

Empathy is a valuable skill for a 
lawyer to possess. It can help the 
lawyer to make a strong connection 

to a client and actually understand 
the client well enough to represent 
her effectively. It is surprising, then, 
that law schools do little to cultivate 
this quality. Rather, there is an as-
pect of the competitive, adversarial 
law school style that discourages 
empathy. And it carries forward 
into the legal culture, where a 
quality of toughness is more highly 
prized than the capacity to make 
the empathetic leap to understand 
the other person’s perspective.

Empathy is an even more im-
portant capacity for a judge. Often 
confronted with contentious liti-
gants, strong emotions and sharply 
defi ned adversarial positions, the 
judge with a strong empathetic 
understanding can see behind the 
arguments, and reach a deeper un-
derstanding of the problems as the 
litigants see them, increasing the 
likelihood of a wise decision. Yet, in 
the past, no president has identifi ed 
empathy as a criterion for judicial 
appointments.

Criteria for judicial selection are 
not a hypothetical or unimportant 
matter. Choosing federal judges 
is a vital part of the president’s 
responsibility. There are almost 
60 vacancies on the federal bench 
waiting to be fi lled, and many more 
will arise during the course of the 
Obama presidency. 

It will not be easy for Obama to 
make empathy an effective crite-
rion in his selection of judges. Obvi-
ously, the fi rst task confronting the 
president will be to choose people 
to manage the judicial selection 
process who are themselves empa-
thetic and who place as high a value 
on that trait as he does himself. But 
how does the person in charge of 
judicial selection make a judgment 
of a candidate’s empathy? It is not a 
quality that can be quantifi ed, and 
there is rarely explicit reference to 
their empathy on lawyers’ resumes.

The place to begin is the way the 
candidate has spent his career. Con-

sider Obama’s career, for example 
— a community organizer trying 
to help people displaced by the col-
lapse of the steel mills in Chicago 
then, after law school, entering a 
law fi rm that specialized in repre-
senting victims of discrimination. 
That career trajectory suggests 
that empathy is an important part 
of his makeup. On the other hand, if 
a lawyer has spent his whole career 
representing corporations -- with a 
reputation of being hard-nosed and 
aggressive and no time for public 
service or pro bono representation 
— there would be reason to suspect 
that he lacked empathy.

T
he people in charge of selec-
tion could gather information 
from people who had worked 

with the candidates. Were they hu-
mane and kind in their relationships 
with employees, partners, adversar-
ies and judges? Were they inter-

ested in the human consequences 
of legal decisions? Did they reach 
out in off hours to support those 
in need? They should also consider 
the way that the candidates present 
themselves. Are they grounded and 
balanced, modest and respectful? 
Do they listen attentively? 

There are other, more traditional, 
criteria for judicial selection that 
are also subjective. In particular, 
judicial temperament has long been 
a criterion. It is impossible to quan-
tify and diffi cult to assess. Nonethe-
less, it has been effectively used 
to screen out people of extreme 
partisanship, uncontrollable tem-
per, impatience and racial or gender 
bias. Just as a growing understand-
ing of judicial temperament has 
developed over time, the quality of 
empathy will be easier to recognize 
after there is some accumulated ex-
perience in applying it as a criterion 
in the selection process. 

Obama’s commitment to make 
empathy a criterion in his selec-
tion of judges would lead to deep 
changes in the selection of judges 
and affect the federal judiciary 
profoundly. 

In the long term, it would affect 
state court selection processes, 
affect the training of lawyers and 
improve the public perception of 
the legal profession. Older people 
can remember a time when the 
quality most valued in a lawyer 
was wisdom. To re-value empathy 
would go far in restoring wisdom 
as an important quality for lawyers 
to cultivate.

Charles Halpern is a lecturer at UC 
Berkeley School of Law and was the 
founding dean of the City University 
of New York Law School. He is the 
author of “Making Waves and Rid-
ing the Currents: Activism and the 
Practice of Wisdom.”

Running on Empathy

By Charles S. Doskow

O
n Jan. 19, the Interna-
tional Court of Justice at the 
Hague, usually referred to 

as the world court, issued a judg-
ment in Mexico v. United States 
of America. The case involved 
Mexico’s claim that its nationals ar-
rested in America had been denied 
rights under the Vienna Convention 
on Consular Relations, a treaty to 
which both parties are signatories. 

The defendants included Jose 
Medellin, convicted of rape and 
murder in Texas.

What makes the opinion of par-
ticular interest is that Medellin was 
executed in Texas last August.

The world court ruled in 2004 
that Medellin’s execution would vio-
late international law. A provisional 
ruling on July 16, 2008, affi rmed 
and held that the U.S. should not ex-
ecute Medellin pending compliance 
with the 2004 judgment. Texas ig-
nored the ruling, and the execution 
proceeded, as did the world court 

case, which ultimately reaffi rmed 
the 2004 ruling.

A court ruling in a case after 
the defendant has been executed 
is somewhat eerie. This bizarre 
conjunction resulted from the 
complexities of the intersection 
of international law, the consular 
treaty, the U.N. Charter, Texas law 
and issues of presidential power and 
state-federal relations. To those add 
the death penalty and the highly 
controversial exclusionary rule as 
factors in the case.

As parties to the Vienna Conven-
tion, nations, upon the arrest of 
a citizen of another country, are 
required to notify the consul of 
that country. The overriding pur-
pose of each nation’s obligation is 
to prevent foreign nationals, from 
being disadvantaged by language 
differences, or otherwise deprived 
of rights. No such notifi cation was 
made in Medellin’s case, or in the 
case of many other Mexican nation-
als currently incarcerated in the 
U.S., some under death sentences. 

Hence the suit by Mexico. The 
world court ruled in 2004 that the 
U.S.’s failure to notify the consul-
ates violated the treaty.

Texas refused then, and con-
tinues to refuse, to recognize the 
treaty obligations. Its courts in-
voked a procedural rule to prevent 
Medellin from asserting rights 
under the convention in his state 
court defense and appeals.

When the world court found the 
treaty had been violated in 2004, 
and Medellin argued the violation 
in the Supreme Court, the U.S. 
government found itself between 
the world court and Texas. Trea-
ties are, per the Constitution, “the 
supreme law of the land” and the 
national government is charged 
with responsibility for international 
obligations.

The Bush administration then is-
sued a “President’s Memorandum” 
stating that the United States would 
“discharge its obligations” under 
the ruling “by having state courts 
give effect to the decision.”

The world court ruling required 
the United States to “by means of 
its own choosing” review and recon-
sider the convictions and sentences 
of the Mexican nationals, taking 
account of the Convention violation. 
The memorandum was the U.S. 
choice of means. Texas declined 
to acknowledge the obligation, and 
proceeded with its plans to execute 
Medellin.

Medellin’s attempts to set aside 
the Texas judgment ultimately 
reached the u.s. Supreme Court, 
which issued its opinion on March 
25, 2008. 

The world court’s ruling had 
required the United States to give 
the Mexican nationals “review and 
reconsideration of the convictions 
and sentences” by “means of its 
own choosing.” A hearing would 
have satisfi ed the judgment. Texas 
declined to provide the hearing 
on the ground that Medellin had 
already had one habeas corpus 
hearing, and was not entitled to a 
second. 

Chief Justice John Roberts wrote 
for a six-justice majority, holding 
that the Vienna Convention was 
without domestic effect, and that 
Texas was free to ignore the inter-
national law.

The key issue on the fi rst legal 
question before the court was 
whether the consular treaty was 
“self-executing.” A treaty is self-ex-
ecuting if it requires no legislative 
action to give it domestic effect. Af-
ter lengthy analysis, Roberts found 

that the treaty was not self-execut-
ing. Since Congress had taken no 
action to give it effect, it did not 
bind U.S. courts. 

The second issue, one of presi-
dential power and federal-state 
relations, was the thornier one. The 
court found that the president was 
seeking to vindicate “compelling 
interests” by compliance with the 
world court decision. But the court 
said these compelling interests had 
to yield to “fi rst principles,” those 
limiting presidential power in light 
of separation of powers doctrine.

In so fi nding, the court rejected 
government arguments based on 
the “take care” clause of the Con-
stitution and on the president’s 
well-established power to resolve 
international claims and disputes. 

The second holding is the more 
questionable one. Precedent up-
holds the president’s power under 
executive agreements, even to the 
extent of denying an American 
corporation its pending attachment 
and access to federal courts. The 
need for the United States to speak 
with one voice in international 
matters has been long established. 
While conceding that the president 
has varied powers in the interna-
tional area, the court found that he 
lacks power to covert a non-self-ex-
ecuting treaty into a self-executing 
one. That power rests in Congress 
alone.

A
fter the Supreme Court deci-
sion, Mexico returned to the 
world court in an attempt to 

enforce its 2004 decision. Texas 
carried out the execution of Medel-
lin by lethal injection on Aug. 5, 
despite a provisional order by the 
world court on July 16 that it not 
proceed.

Our government ended up ef-
fectively rejecting the world court 
position because our federal system 
gives the states police powers inde-
pendent of federal interference, at 
least as long as the Supreme Court 
fi nds them consistent with the 
Constitution, as it did in Medellin’s 
case. That is the underpinning of 
the Supreme Court’s refusal to 
intervene in Texas to prevent the 
execution.

Mexico’s 2008 petition was plead-
ed as a request for “interpretation” 
of the earlier judgment. The world 
court in its January 2009 action 
denied the petition, fi nding no jus-
ticiable disagreement on the terms 
of its judgment, and fi nding that the 
earlier judgment was not suffi cient-
ly specifi c to require action by the 

United States beyond those taken. 
The judgment, it said, “leaves it 
to the United States to choose the 
means of implementation.” 

The court did, however, fi nd that 
in light of Medellin’s execution 
without review and reconsideration 
as required by the 2004 judgment, 
the execution was contrary to the 
July 16 provisional order of the 
court.

The substantive issues are eas-
ily lost in the procedure. What was 
required of the United States was 
that a hearing be held to determine 
whether the failure to notify the 
consul prejudiced the defendant. 
In light of Medellin’s confession, 
and the brutal nature of his crime, 
it is unlikely that the hearing would 
have brought him any solace. 

The importance of the Supreme 
Court ruling lies in its permission 
to the states to ignore the wishes of 
the executive branch in a matter af-
fecting the external relations of the 
country. Case law strongly supports 
the position that the president is 
the sole voice of the country in in-
ternational matters, subject only to 
specifi c powers given to Congress. 
Medellin’s case is a glaring excep-
tion to that principle.

Also involved in the complex case 
are the fates of convicted Mexican 
nationals presently in American 

jails, and the procedural rules of 
both Texas and the world court. 
One further irony is that the treaty 
was enacted with strong support 
from the United States in the 1970s, 
when Americans abroad were re-
ceiving harsh sentences for drug 
offenses.

Justice John Paul Stevens con-
curred in the Supreme Court ruling 
refusing to require Texas to comply 
with the president’s position. He 
did, however, conclude his opinion 
with this observation: “The costs 
of refusing to respect the ICJ’s 
judgment are signifi cant. … When 
the honor of the nation is balanced 
against the modest cost of compli-
ance, Texas would do well to rec-
ognize that there is more at stake 
than whether judgments of the 
ICJ, and principled admonitions of 
the President of the United States, 
trump state procedural rules in the 
absence of implementing legisla-
tion.

The Court’s judgment, which I 
join, does not foreclose appropriate 
action by the State of Texas.”

It cannot be said better.

Charles S. Doskow is dean emeri-
tus and professor of law at the 
University of La Verne College of 
Law in Ontario.
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