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Abstract:  

Scholars have considered the jurisprudential behavior of individual judges on the Federal Circuit, but the behavior of the Federal Circuit as a group remains largely unstudied.  En banc treatment is reserved for clarifying the Federal Circuit’s law where conflicts exist or in otherwise exceptional cases, and yet, the en banc process, as studied with respect to other courts, brings about an unusual dynamic on the court and results, occasionally, in unexpected results.  By surveying the Federal Circuit’s en banc opinions and denials, I expect to obtain insight about the Federal Circuit’s collective jurisprudential behavior, as well as infer information about the group dynamics that drive the court’s decisions.  I am hoping to understand what drives the Federal Circuit to take cases en banc, what issues are ripe for en banc consideration based on previous behavior, and whether patent cases receive en banc treatment differently than other cases within the court’s jurisdiction.  Over the course of cases taken en banc, I want to determine if certain jurisprudential behaviors are dominant, and whether the en banc opinions reflect those behaviors associated with the authoring judge, or if the opinions instead truly represent a conglomeration of behaviors reflecting the court as a whole.   Further, I want to focus on certain judges’ reactions to en banc treatment of cases, particularly when the en banc case is taken to clarify an intra-circuit split and the judge is on the “losing” end of the en banc opinion, as well as in which cases are taken en banc—I am hoping to discover a “mob mentality” that leads judges to change their earlier views to conform with the en banc group.
