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Abstract:

Consumers currently spend a large amount of time and money playing Massively Multiplayer Online Role-Playing Games (or MMORPGs).  These games typically offer the user the opportunity to create and inhabit an "avatar," a character with an identifiable identity, in the context of the game.  Because the appearance, capabilities and behavior of the avatar are constrained by the computer program that operates the game environment, the game provider would like to characterize the avatar as simply one part of the program, which is subject to the copyright that is owned by the game provider.  This view, however, ignores the elements of authorship that are added by the individual player.  Given the wide range of choices that some games provide to their players in creating and customizing their avatars, at some point the game is better characterized as a "tool" that is provided to the user for creating a copyrightable work.  Just as ownership of copyright in a paint program does not give the copyright owner ownership of all pictures that are created using that program, so the ownership of copyright in a MMORPG should not give the copyright owner ownership of all avatars that are created using that program.  Instead, each avatar should be characterized as a contribution to a collective work, so that the game provider has a default statutory privilege to reproduce and distribute the avatar during the course of online play, but must negotiate with the user for uses that go beyond that privilege.  Application of this model to a few hypothetical scenarios demonstrates the utility of this model and its superiority over other alternatives, such as a joint work or a derivative work.

