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Congress, the Supreme Court, academics, and the public have become increasingly concerned with the scope of patentable subject matter.  Various critiques based on notions of “patent thickets”, “anti-commons”, and “upstream patents” in particular argue that research is being hindered by excessive patenting of scientific and technological innovation.  While empirical evidence supporting these claims is scant – indeed some recent research rebuts the claims – the concern that too much scientific innovation is being patented still resonates across society.  This paper argues that a re-examination of the scope of the Progress (or IP) Clause in the Constitution with the aid of science & technology studies disciplines such as the history and philosophy of science opens the door for a new approach to patentable subject matter.  While originalist interpretations of the Progress Clause, and the understanding that the Framers used the word “science” in a manner different from its popular use today, are not new, previous versions of these approaches failed to adequately understand and employ the rich and ongoing field of the history of science in particular.  The author draws upon his own advanced training in the history and philosophy of science to argue that the patent system was not set up to protect the work of scientists and natural philosophers.  Rather, it was established to protect the commercially useful artifacts invented by tradesmen and others that did not necessarily rely on a deep understanding of underlying principles of nature.  These tradesmen needed only to be skilled at the useful arts that allowed them to manipulate natural phenomena in useful ways.  Scientists and natural philosophers, on the other hand, desired primarily to understand the fundamental rules of nature and the cosmos, with only secondary considerations as to the practical import of their discoveries.  Accordingly, the main output of scientists and natural philosophers was learned books and treatises outlining their grand theories and laws of nature.  Thus, copyright was primarily established to protect this scientific output as evidenced by the subject matter of the first Copyright Act of the young country.  The paper asserts that only by returning to this original subject matter division can we hope to make meaningful progress on patentable subject matter reform. Finally, the paper addresses the challenge created by the conflation of science and technology beginning in the nineteenth century and continuing to the present day.  Nonetheless, it concludes that science can be (re)extricated from technology such that scientific advances can be kept out of the patent system and available for all scientists to use to the advance the knowledge of all.
