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Introduction

We live in an age of profound confusion regarding the future of intellectual property.  Never before has a proprietary legal regime been so deeply and substantively empowered—by countless legislative and common law interpretations—and so widely and prominently disobeyed by popular citizens.  To some commentators, this divide between the legal potency of intellectual property entitlements and the accompanying incidence of disobedience signals a coming crisis for intellectual property law, illustrating the need for owners to harness more effective modes of surveillance and deterrence against infringement.  To others, however, the widespread incidence of disobedience illustrates a timeless lesson:  that systems of intangible ownership are noticeably leaky regimes that cannot possibly control and prevent all acts of infringement, particularly in the digital age.  While the former perspective implicitly (and optimistically) celebrates the power of law in deterring disobedience and illegal behavior, the latter suggests the continuing power of technological innovation to circumvent legal control.  

Both views, however, subscribe to a general world view that oversimplifies the role of disobedience within both modern and historical approaches to intellectual property.  The law and literature surrounding intellectual property often tends to treat the alleged infringer as little more than a petty thief, a willful trespasser who is deserving, at best, moral opprobrium, and, at worst, criminal punishment.  As a result, contemporary literature on intellectual property within the popular media reflects a continued excoriation of the intellectual property outlaw, who is often variously blamed for the breakdown of the music and software industry, as well as a variety of other harms linked to hacking and identity theft.  

Many of these accounts are undeniably compelling, drawing attention to the need for much more aggressive regimes of law and technology in addressing the problem of widespread digital piracy.  Yet, to the extent that such alarmist observations conflate all types of disobedience, they actually overlook a key source of instruction in crafting legal solutions.  As we have argued in a companion article, property disobedience is a far more complex phenomenon than the literature and scholarship surrounding property suggests.  To be sure, the predominant vilification of the outlaw carries significant rhetorical power—it accomplishes crucial goals related to deterrence and the order of law.  Yet this approach, however, also overlooks the variety of ways in which challenges to intellectual property entitlements have historically played an inextricably powerful role as agents of legal change.

Surprisingly, as this paper argues, the response of the law, historically, has been far more accommodating to transgressions of intellectual property than the tone of current discourse would suggest.  In this paper, we offer a theory of “productive disobedience” that relates specifically to the dynamic evolution of intellectual property frameworks.  Like civil rights laws, which owe much of their evolution to the dialogic and symbolic power of civil disobedience in drawing attention to the need for a more inclusive system, our systems of property and intellectual property have benefited from similar challenges that have drawn attention to the ways in which proprietary frameworks both enclose and exclude alternative sources of innovation from those outside of the proprietary system.  Just as sit ins and civil rights activists sought to challenge the laws of property from excluding others, some forms of disobedience seek to challenge the laws of intellectual property from excluding alternative uses and consumptive patterns from their midst.  And, just as the civil rights protesters ultimately prevailed through a combination of judicial intervention and legislative change, intellectual property disobedients have sought the same consequences within the world of information.  

Indeed, far from honoring the owner’s right of exclusion, we argue that many of the most innovative shifts in the development of intellectual property law have been inextricably linked to the law’s limited embrace of the outlaw in crafting a variety of exceptions to existing entitlements.  As a result, intellectual property law reflects an intrinsic dynamism that is at once attributable to the outlaw’s ability to pierce the sanctity of property rights and to the law’s capacity to respond flexibly to the law-breaking behavior.  Particularly in cases of emerging technologies, both courts and Congress have responded to disobedience, not always by increasing the deterrent quotient of intellectual property enforcement, but instead at times by redrawing the boundaries of intellectual property, allowing the precise content of a bundle of entitlements to shift in accordance with the challenges posed by the lawbreaker.  

In this paper, drawing upon several formative episodes in the recent statutory and common law history of intellectual property, we argue that some types of disobedience have played an integral role in preventing both ossification and consolidation within intellectual property’s system of property rules.  In contrast to the situation the law must confront in the context of real property outlaws, whose demands can often only be met by dispossessing owners of their property, the nonrivalrous nature of property in information permits the law to respond to intellectual property outlaws in more sophisticated ways by, among other things, creatively switching between property and liability rules.  As we show, widespread disobedience of intellectual property entitlements can signal a specific incidence of market failure, often leading to dynamic and productive intervention by the courts or Congress to cure the problem through a host of liability rule solutions, such as compulsory licenses and immunity rules.  As a result, contrary to the perception that intellectual property constitutes a system of strong property rules, we argue that it is best characterized as a framework that is more regulatory than proprietary.  This difference, however, owes much of its rich complexity to the productive functions played by some forms of free riding, which has helped to clarify boundaries and relativize property rights with other values,  

Despite their absolutist posture in both common law and legislation, the intellectual history of technological progress reveals a host of instances in which courts and Congress have willingly recognized the need to qualify property rights in order to accommodate other, competing social values, like innovation, equity, or freedom of expression.  Thus, by studying the ways in which disobedience has spurred productive changes in the laws of property, we hope to foster a greater appreciation of how productive disobedience contributes to the larger utilitarian goal of ensuring a balance between private and public interests.  We can also derive a host of prescriptions that help to preserve the productive power of disobedience while still safeguarding the rule of law within intellectual property.  

Recent discussions, however, tend to overwhelmingly reject the suggestion that some forms of disobedience can ever be a productive force for change in intellectual property.  As many writers have noted, the precarious, utilitarian balance between public and private entitlements that characterizes the governance of intellectual property is swiftly becoming overshadowed by a deepening level of reliance on private forms of control through a combination of code, contract, and technological surveillance.  The advent of digital rights management technologies, for example, promises to foreclose certain challenges to intellectual property claims from ever reaching the public arena.  

However, far from displacing the intellectual property outlaws, these private innovations in the technology of property enforcement have only increased the importance of a measured study of the productive value of disobedience.  While many scholars have already identified the harms associated with these forms of private ordering, our study theorizes how these modes of control mount a more fundamental challenge to the structure of intellectual property law by eroding what we identify as its “anti-delegation” architecture—the idea that the boundaries and entitlements within the “bundle of sticks” in intellectual property depend on a variety of ex ante and ex post legislative and judicial determinations regarding the evolution of subject matter, allowable uses, rights, and restraints.  As we argue, the fundamental evolution of the anti-delegation architecture implicitly depends on the signaling role of disobedience in drawing attention to market failure and the need for judicial or legislative intervention.  In such instances, far from disregarding the interests of the outlaw, the law has often played a mediating role, incorporating the interests of the outlaw into its own analytic framework.  However, because such forms of private ordering foreclose all forms of public oversight and intervention, they foreclose an important avenue of dynamic legal change and evolution.  

The task for this paper is therefore to theorize a level of marginal disobedience that still provokes a shift in entitlements when justified, but that also preserves the crux of the incentive to create.  For intellectual property’s anti-delegation architecture to function dynamically, we argue, the law must allow for certain disputes to arise in the first instance; for innovation to flourish, the law must aim for something less than total incapacitation of all types of free riding and infringement.  We argue, therefore, that tolerating a marginal degree of disobedience may be essential in forcing the law to reconsider (or even just consider) its allocation of entitlements, and that this dynamic function crucially depends on striking a delicate, precarious balance between allowing some types of productive disobedience to seek legal affirmation through courts or Congress.  Put another way, if productive disobedience is essential to some forms of innovation, and if innovation is essential to the continued evolution of intellectual property, then total deterrence of disobedience is a misplaced goal.  Towards this end, we seek to offer a host of potential solutions that still preserve the signaling and redistributive values of disobedience while ensuring a critical respect for the rule of law.  

Our paper proceeds in three parts.  In Part I, we explore some of the basic differences between intellectual property and real property, focusing on the fundamental role of the anti-delegation architecture regulating intellectual property.  Whereas real property law affords a strong (though far from absolute) gatekeeping role to the owner in setting boundaries, intellectual property is typically governed by an implicit tendency against delegation in nearly all matters regarding its inception and governance.  In this section, we attribute the emergence of intellectual property’s anti-delegation architecture, at least in part, to the productive forces of disobedience.  

In Part II, we refine our theory to include a series of contemporary examples illustrating the link between anti-delegation and disobedience.  In this section, in offering these typologies, we are careful to note that not all types of law-breaking in intellectual property deserve the same treatment.  Our study recognizes that lawbreakers vary in purpose and intent, differences that will have significant bearing on how the law should respond to specific intellectual property outlaws.  In Property Outlaws, we introduced a distinction between the “acquisitive” outlaw who seeks to procure a benefit from another’s intellectual property without payment, and who would normally be required to license a work for use; and the “expressive” outlaw who seeks to utilize another’s intellectual property for reasons linked to protest or First Amendment considerations.  In Part II of this paper, we return to that basic typology.  In the intellectual property context, however, we further subdivide each category into two sub-types.  We divide acquisitive free riders into consumers and innovators, both of whom seek to procure intellectual property for consumptive or product development purposes, respectively.  Among expressive free riders, we distinguish between the commentator and the creator, the former who seek to use information for classic First Amendment purposes, and the latter who appropriates creative work without license or permission from an original creator.

Part III develops these archetypes further, and theorizes a series of responses that preserve the specific values served by productive disobedience in intellectual property.  We divide these values into two different categories: “informational” value that contributes important information on the process of legal and political decisionmaking and the signaling role of free riding to draw attention to market failure; and “redistributive” value that indicates the need to reallocate entitlements and access to other, competing individuals or groups.  Finally, we further apply our normative theories to several particular case studies drawn from peer-to-peer filesharing, domain name acquisition, and other examples, in order to see how a theory of productive disobedience might offer a set of different prescriptions for legal and political decisionmaking in the future.

