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I.

INTRODUCTION

This paper presents findings of comparative legal research on precautionary measures issued by
human rights bodies to contribute to a public discussion of proposed reforms to the InterAmerican Commission on Human Rights (IACHR). Commonly referred to as “precautionary,”
“provisional,” or “interim” measures (hereinafter “precautionary measures”), these urgent
responses direct States to protect rights holders from imminent risk of irreparable damage.1
Human rights institutions have used precautionary measures since 1945, as a technique to
address urgent human rights situations. Today, all international human rights bodies have the
authority and have adopted procedures to issue such measures.
The goal of this analysis is to provide stakeholders with an understanding of how the standards
and practice of precautionary measures at IACHR compare to those at other international human
rights institutions in the following dimensions:


The authority of international human rights bodies to issue precautionary measures;



The scope of rights protected by precautionary measures; and



The procedures that international human rights bodies have established to issue
precautionary measures, with a particular focus on how institutions adopt expedited
review procedures; apply standards of proof; issue precautionary measures proprio motu;
establish flexible beneficiary consent requirements; and modify the form (public or
private) and format (including findings of fact, law, and legal reasoning) of their
decisions.
A.

Background

On June 29, 2011, the Organization of American States Permanent Council created the Special
Working Group to Reflect on the Workings of the Inter-American Commission on Human Rights
(IACHR) with a view to Strengthening the Inter-American Human Rights System (IAHRS)
(Special Working Group). A report by the Special Working Group was approved by the
Permanent Council in January 2012, and later welcomed by the Organization of American States
General Assembly.2 At its June 5, 2012 meeting, the General Assembly instructed the
Permanent Council to prepare proposals for reforms in consultation with all stakeholders to be
considered at a Special Session of the General Assembly during the first quarter of 2013.3
Accordingly, the Permanent Council has invited civil society to participate in a meeting on
December 7, 2012, to review and discuss the proposals of the Permanent Council.4 This paper is
submitted in conjunction with the December 7th meeting.
B.

Methodology

We surveyed the practice of international human rights bodies that issue precautionary measures
by reviewing the work of the following United Nations treaty bodies: the Committee Against
Torture (CAT), the Committee on the Elimination of Discrimination against Women (CEDAW),
the Human Rights Committee (HRC), the Committee on Economic, Social, and Cultural Rights
(CESCR), the Committee on the Elimination of Racial Discrimination (CERD), the Committee
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on the Rights of Persons with Disabilities (CRPD), and the Committee on Enforced
Disappearances (CED). We also examined regional human right bodies: the African
Commission on Human and Peoples’ Rights (ACHPR), the Inter-American Commission on
Human Rights (IACHR), the Inter-American Court of Human Rights (IACtHr), and the
European Court on Human Rights (ECHR). Finally, we include relevant practices of the
International Court of Justice (ICJ).5
This analysis relied on the constitutive documents and rules of procedures, as well as reports,
practice guidelines, and case law of each human rights body. We also consulted secondary
sources. One limitation of this survey is that we did not review State practice regarding internal
measures States have adopted to implement precautionary measures. However, we note that
some reviews of practice by member States of the OAS in this regard have been conducted.6
C.

Conclusions

Across all human rights bodies surveyed there were remarkably consistent standards and
practices of adjudication of precautionary measures.
All human rights bodies relied on explicit or implicit authority to issue precautionary measures
derived from positive law and regulations as well as principles of international law.
Precautionary measures granted by international human rights bodies protect a wide range of
rights at risk of irreparable harm, including, inter alia, the right to life, personal integrity,
property, freedom of expression, and due process. Human rights bodies all adopt procedures that
prioritize efficiency and flexibility to respond effectively to the urgent nature of these requests.
They apply a standard of proof calibrated to the urgency of requests, retain discretion in the
timing of requests for information from the State, adopt measures to expedite decision-making,
grant measures proprio motu, establish flexible consent requirements, and modify the form and
format of decisions to favor efficient adjudication of requests.
Comparing the current regulations and working methods of IACHR to the institutions surveyed,
it is clear that the IACHR is consistent with the standards and practice used to issue
precautionary measures by other international human rights bodies. The reforms proposed by the
Permanent Council are not required for the IACHR to harmonize its standards and practices with
those developed by all other human right bodies.
While reforms may be desirable in some aspects of the functioning of the system, and may
improve performance of the IACHR, in depth research in comparative and international law
demonstrates the working methods of the IACHR on precautionary measures to be consistent
with the approaches utilized by other human rights bodies and tribunals under standard
interpretations of international law.
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II.

THE PRACTICE OF IACHR REGARDING PRECAUTIONARY MEASURES IS
CONSISTENT WITH THE WIDELY-ACCEPTED APPROACH USED BY
HUMAN RIGHTS BODIES TO PROTECT HUMAN RIGHTS.

All the human rights bodies surveyed exercise their legal authority to issue precautionary
measures. This authority may be explicitly granted in the constitutive document or it may stem
from the implicit authority of the human rights body to fulfill its mandate to protect human
rights.7
A.

Human rights bodies derive the authority to issue precautionary measures
from their constitutive documents.

The treaties or statutes of the ICJ, the IACtHR, CEDAW, and CRPD contain explicit provisions
authorizing the body to issue precautionary measures.8 Collectively, the record of these bodies
establishes a practice of issuing precautionary measures that spans decades.
The ICJ, established in 1945, is the first international body to codify the authority to issue
precautionary measures in its founding document. Article 41 of the ICJ statute states: “[t]he
Court shall have the power to indicate, if it considers that circumstances so require, any
provisional measures which ought to be taken to preserve the respective rights of either party.”9
During the ICJ’s sixty-seven year history, the Court has used precautionary measures as an
efficient means to protect the rights of parties in matters pending before it.10
The most recent international human rights treaty to come into force, the Optional Protocol to the
Convention on the Rights of Persons with Disabilities, also provides for the issuance of
precautionary measures.11 This instrument allows individuals to petition the committee of
experts created by the convention to adjudicate claims of violations of rights protected by the
treaty. The optional protocol (which entered into force on May 3, 2008) also provides that:
the Committee may transmit to the State Party concerned for its urgent
consideration a request that the State Party take such interim measures as may be
necessary to avoid possible irreparable damage to the victim or victims of the
alleged violation.12
In the Inter-American System, the use of precautionary measures has also been explicitly
authorized. Article 63.2 of the American Convention on Human Rights provides the IACtHR
with the explicit authority to issue precautionary measures.13 One of the most recent human
rights treaties in the regional system, the Inter-American Convention on Forced Disappearance
of Persons, also codifies the authority of the IACHR to issue precautionary measures and
recognizes the authority of the IACtHR to issue precautionary measures.14 These examples
highlight the long-standing recognition in international law, including Inter-American human
rights treaties, of the express authority of human rights bodies to protect human rights by issuing
precautionary measures.
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B.

Human rights bodies derive the authority to issue precautionary measures
from powers conferred by their constitutive documents.
1.

The mandate to protect justifies precautionary measures.

Many human rights bodies, including the ECHR, CAT, HRC and IACHR, derive implicit
authority to issue precautionary measures from their constitutive documents. These human
rights bodies interpret their founding documents in light of their mandates to protect human
rights and codify their authority to issue precautionary measures in their corresponding rules of
procedure.15
Notably, the European Convention of Human Rights (European Convention) and subsequent
protocols do not contain explicit provisions regarding precautionary measures. Nevertheless, the
ECHR, the forbearer to the Inter-American human rights system, locates its authority to issue
precautionary measures in the mandate to protect rights enshrined in the European Convention.
Article 1 of the European Convention provides that States have a duty to secure for all persons
within their jurisdiction the rights enumerated in the treaty.16 The ECHR has held that “a failure
by a respondent State to comply with [precautionary] measures will undermine … the State’s
formal undertaking in Article 1 to protect the rights and freedoms set forth in the Convention.”17
The ECHR reasoned that “the special character of the Convention as a treaty for the collective
enforcement of human rights and fundamental freedoms” permitted the ECHR to issue binding
orders to protect rights contained in the European Convention.18 The rules of procedure of the
ECHR codify the authority of the judicial body to issue precautionary measures.19 Other
international human rights treaty bodies such as CAT and HRC have similarly interpreted their
constitutive documents to authorize the issuance of precautionary measures.20
Consistent with this practice, the IACHR derives its authority to issue precautionary measures to
address instances of imminent danger separate from a pending case—referred to as
“autonomous” measures or the “protective” aspect of the measures—from the Charter of the
Organization of American States.21 For example, in issuing precautionary measures on behalf of
the detainees at Guantanamo Bay, the IACHR justified its authority in a manner analogous to
other human rights bodies, noting that precautionary measures are
a well-established and necessary component of the Commission’s processes.
Indeed, where such measures are considered essential to preserving the
Commission’s very mandate under the OAS Charter, the Commission has ruled
that OAS member states are subject to an international legal obligation to comply
with a request for such measures. 22
Another example of the way in which human rights bodies have relied on implicit authority to
craft procedural mechanisms which were not explicitly contemplated by constitutive documents
comes from a United Nations charter-based body. The UN Human Rights Commission (now the
Human Rights Council) created an ad hoc working group to investigate the human rights
situation in South Africa in 1967, based on the implicit authority from its mandate to protect, as
it did not have explicit authorization to establish expert bodies to address country-specific
situations from the UN Economic and Social Council. The Commission’s innovative procedure
4

set the stage for the subsequent passage of Resolution 1235, allowing for public scrutiny of
human rights violations. 23
Thus the mandate to protect serves as a source of authority upon which several human rights
bodies – including the IACHR – rely to justify their use of precautionary measures.
2.

Preserving the rights of parties to pending adjudication justifies
precautionary measures.

A number of judicial and quasi-judicial human rights bodies have found that precautionary
measures are necessary to preserve their ability to examine the underlying complaint pending
before them. Accordingly, human rights bodies have justified their authority to issue
precautionary measures on this basis. For example, the ECHR has observed that precautionary
measures are the means by which the Court protects its mandate to adjudicate an individual
application in accordance with Article 34 of the European Convention.24 Precautionary
measures serve to protect the status quo at the time of an individual complaint. This ability is
vital to the Court’s core adjudicative function. The ECHR has stressed that the individual
application is a “key component of the machinery for protecting the rights and freedoms set forth
in the Convention.”25
The IACtHR has echoed this view, noting that the purpose of precautionary measures is to
“preserve the rights of the contending parties, ensuring that the future judgment on the merits is
not harmed by their actions pendente lite.”26 Similarly, the HRC has observed that a State’s
refusal to adhere to a precautionary measures request is incompatible with the obligations of a
State party to avoid “any action that would prevent or frustrate the Committee in its
consideration and examination of the communication … .”27
In line with other human rights bodies, the IACHR has stated that precautionary measures “serve
a ‘precautionary’ function by preserving a legal situation brought to the Commission’s attention
by way of cases or petitions.”28 The review of human rights bodies reveals that several,
including the IACHR, recognize that their authority to issue precautionary measures is integral to
their ability to protect against the imminent and irreparable infringement of rights or to
adjudicate substantive claims.
3.

Pacta sunt servanda justifies precautionary measures.

International human rights bodies, including the CAT, HRC, IACtHR, and IACHR, derive
implicit authority to issue precautionary measures procedures from the fundamental principle of
international law referred to as pacta sunt servanda, or “agreements must be kept.”29 Under
article 26 of the Vienna Convention on the Law of Treaties, States must undertake a good faith
obligation to uphold the international agreements to which they are party.30 In the case of human
rights instruments, human rights bodies have held that pacta sunt servanda requires states to
comply with precautionary measures as part of their general duties to comply with the protection
mandates of the relevant treaties.
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The HRC has referred to the implicit obligation of States Parties to the treaty “to cooperate with
the Committee in good faith”31 and stressed that the failure to implement precautionary measures
is “incompatible” with this obligation.32 The HRC held that a State Party that executed prisoners
for whom precautionary measures had been requested had committed a “grave breach” of the
State Party’s obligations under treaty and optional protocol.33 CAT also held that a failure to
comply with a precautionary measure request constitutes a breach of the State’s good faith
obligation to comply with treaty.34
Both the IACtHR and IACHR have justified their authority to grant precautionary measures in
individual complaints on the basis of principle of pacta sunt servanda. Citing IACtHR
jurisprudence, the IACHR noted that:
States Parties to the Convention should fully comply in good faith (pacta sunt
servanda) to all of the provisions of the Convention, including those relative to
the operation of the two supervisory organs; and, that in view of the Convention’s
fundamental objective of guaranteeing the effective protection of human rights
(Articles 1(1), 2, 51 and 63(2)), States Parties must not take any action that may
frustrate the restitutio in integrum of the rights of the alleged victims.35
IACHR views on the good faith obligations of States to comply with precautionary measures are
consistent with those of other human rights bodies in this regard.
III.

HUMAN RIGHTS BODIES ISSUE PRECAUTIONARY MEASURES TO
PROTECT THE RANGE OF RIGHTS RECOGNIZED IN THEIR
CONSTITUTIVE DOCUMENTS.

All human rights bodies surveyed, including the IACHR, issue precautionary measures to protect
the range of rights recognized in their constitutive documents, none of which limits the rights
eligible for protection through precautionary measures.
ECHR, CAT, CEDAW, HRC, CRPD, ACHPR, ICJ, IACHR and IACtHR issue precautionary
measures to protect the range of rights enshrined in their respective founding instruments.
Human rights bodies frequently issue precautionary measures to protect the right to life and
personal integrity contained in the constitutive treaties, but they have also used precautionary
measures to protect other rights. For example, the ECHR has issued precautionary measures to
protect the right to property and prevent eviction,36 the right to family,37 the right to housing,38
and the right to a fair trial and due process.39 The ECHR also has required a State to appoint
counsel to represent applicants before the European Court to protect the right to counsel.40 The
ACHPR has used precautionary measures to protect freedom of expression,41 the right of the
family,42 and property rights of indigenous peoples.43 The ICJ has provided precautionary
measures to prevent harm to the environment.44 CEDAW has held that both physical and mental
health rights will be protected through precautionary measures.45
The IACtHR has also issued precautionary measures to protect rights other than those to life and
personal integrity,46 including the freedom of expression,47 the right to property of indigenous
peoples,48 and the rights of the child.49 Similarly, the IACHR has issued precautionary measures
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to protect a diverse array of rights. While most precautionary measures have been granted to
protect the rights to life and physical integrity,50 the IACHR has also issued measures to protect
the right to indigenous property,51 the right to freedom of expression,52 the right of access to
public information,53 the right to access to healthcare treatment and testing,54 the right to health
when it was endangered by high levels of pollution,55 and the rights of the child.56
The approach of the IACHR to issue measures to protect the range of rights set forth in the
American Convention and other Inter-American treaties is consistent with the practice of other
human rights bodies.
IV.

HUMAN RIGHTS BODIES USE PROCEDURES TO ISSUE PRECAUTIONARY
MEASURES THAT ARE NECESSARILY FLEXIBLE TO RESPOND TO THE
URGENT NATURE OF REQUESTS.
A.

Human rights bodies issue precautionary measures based on prima facie
evidence of the risk of irreparable harm and damage.

The human rights bodies surveyed apply a lower standard of proof for precautionary measures
than for determinations of claims on the merits. Most of these institutions also have procedures
to withdraw measures if evidence later emerges demonstrating that the risk is not sufficiently
serious or imminent.57 In considering precautionary measures, all human rights bodies are
concerned with protecting against urgent and irreparable harm or prejudice to the rights of
individuals and groups.
The vocabulary used to describe the standard of proof for precautionary measures varies across
human rights bodies. Human rights bodies also use different terms to refer to standards at
different moments in their history or in relation to different rights or parties. The CAT58 and the
HRC59 use the language of “likely” or “reasonably likely” irreparable harm to describe the
standard of proof petitioners must meet, though “prima facie” is sometimes cited
interchangeably.60 The ICJ requires a finding of “plausible” irreparable prejudice.61 The ECHR
requires a “plausible risk” of imminent and irreparable damage,62 though the guidelines of the
Court rephrase this minimum bar as the “real risk of serious, irreversible harm.”63
The IACtHR similarly uses a “prima facie” norm when ordering precautionary measures,64
requiring a situation of extreme urgency and gravity65 and threat of irreparable damage.66 The
IACHR also seeks “prima facie” proof of gravity and urgency, and that the measure is designed
to prevent irreparable harm.67
In the absence of reasoned opinions issued by human rights bodies, it is difficult to draw
conclusions regarding the practical difference, if any, between the standard of “reasonably
likely” or “plausible” as compared to “prima facie.” However, the available guidance strongly
suggests that the IACHR’s standard of proof is comparable to that of other human rights bodies
surveyed. Additionally, our survey of international human rights bodies reveals that the standard
of proof applied to precautionary measures is consistently lower than the standard of proof for
pending cases.68 This practice reflects the purpose of precautionary measures – to generate quick
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State action to avoid imminent danger – which is distinguished from underlying cases which may
require a more extensive, time-consuming review of evidence to establish the facts in dispute.
B.

Human rights bodies have created abbreviated procedures to issue
precautionary measures.
1.

Human rights bodies issue measures without requesting information
from the State when justified by the urgency of the circumstances.

The timing of requests by a human rights body for information from the State regarding a request
for precautionary measures depends on a number of factors including: (1) whether States have an
initial statutory right to a hearing; (2) whether the human rights body routinely confers with the
States, even if this procedure is not codified; and (3) the rights at stake, the urgency of violation,
and the complexity of facts involved.
Similar to the IACHR,69 most human rights bodies adopt a flexible approach to seek input from
the State prior to issuing precautionary measures, if not by statute then in practice, based upon a
case-by-case assessment of urgency and the need for additional information. For example, even
the ICJ, which provides States a statutory right to a hearing before deciding upon a request for
provisional measures,70 made an exception to this rule when the beneficiary was scheduled for
execution the day the request for measures was made, and issued precautionary measures without
providing the State the opportunity to be heard.71
Several human rights bodies that do not provide States a statutory right to comment before
precautionary measures are granted, nevertheless in practice confer with States prior to issuing
precautionary measures.72 However, human rights bodies may adjust this practice if the harm is
imminent. For example, the HRC has granted precautionary measures before it has given the
State the opportunity to comment based on the “material and temporal urgency of the matter.”73
The IACtHR recognizes in its Rules of Procedure that giving States an opportunity to provide
additional information is not always possible or necessary.74 Moreover, States commonly retain
the opportunity to contest the grant of precautionary measures via well-established mechanisms
to review the grant of precautionary measures as soon as feasibly possible, or as soon as
conditions change.
The current rule and practice of the IACHR to “request relevant information to the State
concerned, unless the urgency of the situation warrants the immediate granting of the measures,”
falls squarely within the common practice of other bodies.75
2.

Human rights bodies use streamlined procedures to consider requests
for precautionary measures and use technology to expedite the process.

Human rights bodies have adopted numerous methods to expedite consideration of requests for
precautionary measures. Some of these methods are codified and others involve streamlining
administrative decision-making or adopting technological measures. The underlying rationale of
these measures is to prevent irreparable harm. When fundamental rights are at stake, such as the
right to life, the accessibility and promptness of procedures are crucial.
8

The opportunity to request and grant precautionary measures is generally available during the
entire course of the proceedings, and in most cases, even before a decision is made about the
admissibility of the complaint.76 In addition, the rules of several bodies prioritize urgent requests
for precautionary measures over other matters, or otherwise require that precautionary measures
be adopted as urgently as the situation demands.77
Several bodies, notably the CAT, the ECHR, and the HRC, have adapted their administrative
mechanisms to ensure a quick and efficient procedure for requests. The CAT, for example,
introduced the new role of Special Rapporteur on New Complaints and Interim Measures in
2002, to enhance the consistency and speed of responses.78 Moreover, it appears that a decision
is attempted within one day of receipt of the request for precautionary measures.79 Similarly, the
ECHR, accepts precautionary measures by facsimile, and has same-day processing of requests.80
Finally, the HRC permits the submission of requests via E-mail, and in practice has issued
provisional measures within approximately a day of receiving a request.81 While each body has
unique challenges and needs, it appears that all bodies benefit from having sufficient staff
members available to resolve requests for precautionary measures, and petitioners benefit from
the ability to quickly send requests via E-mail, facsimile, or other expedited means.
The current practice of the IACHR is that all Commissioners consider requests for precautionary
measures and decisions are based on an absolute majority.82 Therefore, the IACHR practices and
procedures to review precautionary measures requests are in line with, if not more deliberative
and inclusive than, those of other human rights bodies.
C.

Human rights bodies have the authority to adopt precautionary measures
proprio motu.

Scholars have observed that the authority to issue provisional measures proprio motu is an
essential element of a functioning precautionary measures system.83 Most human rights
enforcement bodies are authorized to issue precautionary measures proprio motu when there is
imminent risk or irreparable harm and waiting for a formal request would endanger beneficiaries
or jeopardize the ability of the human rights body to later determine the case on its merits.84 This
practice reflects the understanding that procedures should serve the mandate of a treaty to protect
the rights established by constitutive documents.
The ICJ and the ECHR are authorized by their rules of court to issue measures proprio motu and
to issue measures different in type from those requested.85 The ICJ has used this power to try to
halt an imminent execution86 and has modified a petitioner’s requested measures to prevent
escalation of a dispute by imposing measures on both parties.87 The HRC also has used proprio
motu authority to issue precautionary measures beyond the scope of those requested, and has
issued measures on the basis of legal theories not introduced by the petitioner.88
Like the HRC, the ICJ and the ECHR, the authority of the IACHR to issue precautionary
measures proprio motu is codified in its rules of procedure89 and its exercise of this authority is
similar to these other adjudicatory bodies.
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D.

Human rights bodies do not require formal consent by beneficiaries to issue
precautionary measures.

International human rights bodies recognize that the urgent and grave circumstances that justify
precautionary measures may also make it difficult to obtain consent from beneficiaries. When
warranted, many judicial and quasi-judicial bodies do not require beneficiary consent before
issuing precautionary measures. The ECHR rules of court do not include a consent requirement
and, in fact, permit parties to the case and “any other person concerned” to request precautionary
measures.90 The HRC, the CAT, and the CERD also have considerable discretion to issue
precautionary measures without the consent of the beneficiary. These human rights bodies
permit third parties to file petitions on behalf of victims when the victim is not able to do so.91
The IACHR takes a similar, if somewhat more strict, approach in this regard. The human rights
body expresses a preference for “express consent” of potential beneficiaries but will proceed to
issue precautionary measures in the absence of this condition, if justified by the circumstances.92
Nevertheless, our research indicates that the practice of the IACHR lies within the range of
approaches human rights bodies have adopted on this topic: these institutions recognize that the
urgent nature of some cases requires a flexible approach to formal requirements such as consent
to precautionary measures. Human rights bodies seek adequate assurances that deviation from
the principle of individual consent is warranted, which balances the priority of protection and the
nature of the claim with the need to ensure the integrity of petitions.
E.

Most human rights bodies issue precautionary measures in a concise,
unpublished format to respond to urgent situations in an efficient manner.
1.

Human rights bodies generally do not publish their decisions.

Human rights bodies generally prioritize efficiency over transparency when issuing
precautionary measures. With the exception of the IACtHR, most human rights bodies – the
HRC, CEDAW, CAT, ACHPR, IACHR, and ECHR – do not publish their decisions on
precautionary measures.93 Instead, these bodies usually request that the State implement
precautionary measures via a letter or a Note Verbale (a diplomatic communication that is less
formal than a note, is drafted in the third person, and is never signed).94 Human rights bodies do
not publish the contents of these communications; however these decisions may become public if
a party decides to publish the communication.95
The lack of a public archive of decisions on precautionary measures makes it impossible to
generalize about the reasoning of human rights bodies applied to such requests. However,
occasionally human rights bodies will reference the contents of a communication during their
decisions on the merits.96 Other human rights bodies publish a summary of the precautionary
measures they issued in a given year in their Annual Reports.97
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2.

Human rights bodies generally do not publish guidelines for their
decisions.

With respect to the HRC and the CAT, a single Special Rapporteur is tasked with processing
precautionary measures.98 There are no public, written, guidelines to which the Special
Rapporteur must adhere, nor is the Special Rapporteur required to justify a decision to issue
precautionary measures.99 In practice, neither treaty body provides justifications for their
decisions.100 One scholar argues that these bodies favor consistency and efficiency over the need
for extensive written legal reasoning justifying their decisions.101
The format by which the IACHR issues precautionary measures is consistent with that employed
by other human rights bodies. The IACHR does not publish its decisions to issue precautionary
measures. However, since 1996, the IACHR has included a summary and statistics regarding the
precautionary measures it issues in a given year in its Annual Report.102 It has published two
studies regarding the criteria and procedures it applies to precautionary measures.103 Recent
decisions, that have not yet been included in the Annual Report, are available on the website of
the IACHR.104 Moreover, Article 25 of the IACHR Rules of Procedure articulates various
factors it considers in reviewing a request for precautionary measures.105 The IACHR further
elaborates its criteria on its website and in its annual report.106
The IACHR has provided a public record of its precautionary measures practice and detail about
its assessment criteria which is as high if not higher than that provided by the other human rights
bodies examined.107
1

In this paper, the term “precautionary measures” is used to refer to all types of urgent measures issued by human
rights bodies to protect rights holders from imminent risk of irreparable damage even though these institutions may
refer to these types of measures using a number of terms.
2
Organization of American States, AG/Res. 2761(XLII-0/12) available at http://www.oas.org/consejo/sp/docs/AGRES2761.doc.
3
Id.
4
Organization of American States, Process for Reflect on the Workings of the IACHR with a view to Strengthening
the IAHRS, available at http://www.oas.org/council/agenda2012.asp.
5
While not a human rights institution, the International Court of Justice (ICJ) is included in this study. The ICJ is
the oldest international court and has well-developed procedures on precautionary measures.
6
See generally, Felipe Gonzalez, Urgent Measures in the Inter-American Human Right System, 13 SUR INT’L J. ON
HUM. RTS. 1 (2010); INTER-AMERICAN COMMISSION ON HUMAN RIGHTS, SECOND REPORT ON THE SITUATION OF
HUMAN RIGHTS DEFENDERS IN THE AMERICAS (2011), available at
http://www.oas.org/en/iachr/defenders/docs/pdf/defenders2011.pdf [hereinafter “SECOND REPORT ON HUMAN
RIGHTS DEFENDERS”]. States have instituted various practices to implement precautionary measures. For example,
Mexico and Bolivia have created intergovernmental ad hoc committees to address the implementation of
precautionary measures. Id. at 197-96. Other States have institutionalized the responsibility of implementing and
monitoring precautionary measures within existing domestic governmental human rights and security programs,
such as Canada, Colombia, Ecuador, El Salvador, Guatemala, and Honduras. Id.
7
See e.g., article 41 of the ICJ statute states that: “The Court shall have the power to indicate, if it considers that
circumstances so require, any provisional measures which ought to be taken to preserve the respective rights of
either party” Statute of the International Court of Justice, Art. 41, 59 Stat. 1055; T.S. No. 993 [hereinafter “ICJ
Statute”]. While the European Convention on Human Rights does not expressly contemplate precautionary
measures, the practice is codified in rule 39(1) of the European Court of Human Rights Rules of Court (“The
Chamber or, where appropriate, its President may, at the request of a party or of any other person concerned, or of
its own motion, indicate to the parties any interim measure which it considers should be adopted in the interests of
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the parties or of the proper conduct of the proceedings before it.”). Rule 39(1), European Court of Human Rights,
Rules of Court (2012), available at http://www.echr.coe.int/NR/rdonlyres/6AC1A02E-9A3C-4E06-94EFE0BD377731DA/0/REGLEMENT_EN_2012.pdf [hereinafter “ECHR Rules of Court”].
8
ICJ Statute, supra note 7, art. 41; American Convention on Human Rights, art. 63.2, Nov. 21, 1969, 1144 U.N.T.S.
143 [hereinafter “American Convention”] (“In cases of extreme gravity and urgency, and when necessary to avoid
irreparable damage to persons, the Court shall adopt such provisional measures as it deems pertinent in matters it has
under consideration. With respect to a case not yet submitted to the Court, it may act at the request of the
Commission.”); Optional Protocol to the Convention on the Elimination of Discrimination against Women, art. 5,
Oct. 6, 1999, U.N. Doc. A/54/49 (Vol. I) (2000) [hereinafter “CEDAW Optional Protocol”] and the Rules of
Procedure of the Committee on the Elimination of Discrimination Against Women, rule 63, U.N. Doc.
CEDAW/C/ROP (2001) [hereinafter “CEDAW Rules of Procedure”], provide for precautionary measures and
contain identical language (“At any time after the receipt of a communication and before a determination on the
merits has been reached, the Committee may transmit to the State party concerned, for its urgent consideration, a
request that it take such interim measures as the Committee considers necessary to avoid irreparable damage to the
victim or victims of the alleged violation.”); and Optional Protocol to the Convention on the Rights of Persons with
Disabilities, art. 4, 13 December 2006, G.A. Res. 61/106, Annex II, U.N. Doc. A/61/611[hereinafter “UNCRPD
Optional Protocol”] (“At any time after the receipt of a communication and before a determination on the merits has
been reached, the Committee may transmit to the State Party concerned for its urgent consideration a request that the
State Party take such interim measures as may be necessary to avoid possible irreparable damage to the victim or
victims of the alleged violation.”).
9
ICJ Statute, supra note 7, art. 41.
10
See EVA RIETER, PREVENTING IRREPARABLE HARM, PROVISIONAL MEASURES IN HUMAN RIGHTS ADJUDICATION
13 (2010) [hereinafter “ PREVENTING IRREPARABLE HARM”].
11
UNCRPD Optional Protocol, supra note 8, art. 4. Although the International Covenant on Economic Social and
Cultural Rights Optional Protocol is the most recent international human rights treaty (it became open to signature
on Dec. 10, 2008) and provides for precautionary measures, this treaty is not yet in force.
12
UNCRPD Optional Protocol, supra note 8, art. 4.
13
American Convention, supra note 8, art. 63.2.
14
Inter-American Convention on Forced Disappearance of Persons, art. XIII, Mar. 28, 1996, 33 I.L.M. [hereinafter
“Inter-Am. Conv. on Forced Disappearances”] (“For the purposes of the this Convention, the processing of petitions
or communications presented to the Inter-American Commission on Human Rights alleging the forced
disappearance of persons shall be subject to the procedures established in the American Convention on Human
Rights and to the Statute and Regulations of the Inter-American Commission on Human Rights and to the Statute
and Rules and Procedure of the Inter-American Court of Human Rights, including the provisions on precautionary
measures.”). See also Rules of Procedure of the Inter-American Commission on Human Rights, rule 25 (Rev.
2011), available at
http://www.oas.org/en/iachr/mandate/Basics/22.RULES%20OF%20PROCEDURE%20IA%20COMMISSION.pdf
[hereinafter “IACHR Rules of Procedure”]; American Convention, supra note 8, art. 63.2 and Rules and Procedures
of the Inter-American Court of Human Rights, 1991, O.A.S. Doc. OEA/Ser.L/V/III.25 doc.7 at 18 (1992), art. 24,
available at http://www1.umn.edu/humanrts/oasinstr/zoas7ctr.htm [hereinafter “IACtHR Rules of Procedure”].
15
ECHR Rules of Court, supra note 7, rule 39(1); Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment Rules of Procedure, rule 114(1), U.N. Doc. CAT/C/3/Rev.5 [hereinafter “CAT
Rules of Procedure”] (“At any time after the receipt of a complaint, the Committee, a working group, or the
Rapporteur(s) on new complaints and interim measures may transmit to the State party concerned, for its urgent
consideration, a request that it take such interim measures as the Committee considers necessary to avoid irreparable
damage to the victim or victims of alleged violations.”); Rules of Procedure of the Human Rights Committee, rule
92 (formerly rule 86), U.N. Doc. CCPR/C/3/Rev.10 (2012), available at
http://www.bayefsky.com/general/ccpr_c_3_rev10_2012.pdf [hereinafter “HRC Rules of Procedure”] (“The
Committee may, prior to forwarding its views on the communication to the State party concerned, inform that State
of its views as to whether interim measures may be desirable to avoid irreparable damage to the victim of the alleged
violation”); IACHR Rules of Procedure, supra note 14, rule 25.
16
Convention for the Protection of Human Rights and Fundamental Freedoms, art. 1, Nov. 4, 1950, 213 U.N.T.S.
222, available at http://www.echr.coe.int/NR/rdonlyres/D5CC24A7-DC13-4318-B4575C9014916D7A/0/CONVENTION_ENG_WEB.pdf [hereinafter “European Convention”].
17
Mamatkulov and Askarov v. Turkey [GC] para. 125, ECHR, nos. 46827/99 and 46951/99, Apr. 2, 2005, available
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at http://www.unhcr.org/refworld/category,LEGAL,,,UZB,42d3ef174,0.html [hereinafter “Mamatkulov”].
18
Id. para. 100.
19
ECHR Rules of Court, supra note 7, rule 39(1).
20
The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT
Convention) does not explicitly authorize the treaty monitoring body to grant precautionary measures; article 22 of
CAT Convention authorizes the treaty monitoring body (the Committee Against Torture or CAT) to consider
individual complaints if States separately recognize the competence of the treaty body to do so. Art. 22, Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S.
85, 113 (“A State Party to this Convention may at any time declare under this article that it recognizes the
competence of the Committee to receive and consider communications from or on behalf of individuals subject to its
jurisdiction who claim to be victims of a violation by a State Party of the provisions of the Convention.”). The
authority of the CAT to issue precautionary measures is codified by its Rules of Procedure. CAT Rules of
Procedure, supra note 15, rule 114. In its decisional jurisprudence, the CAT has repeatedly found that precautionary
measures are necessary to protect persons from irreparable harm. See Cecilia Rosana Núñez Chipana v. Venezuela,
Committee Against Torture, No. 110/1998, para. 8, U.N. Doc. CAT/C/21/D/110/1998 (Nov. 10, 1998) [hereinafter
“Chipana v. Venezuela”]. In Kalinichenko v. Morroco, the CAT noted that precautionary measures are “vital to the
role entrusted to the Committee … . Failure to respect that provision […] undermines the protection of the rights
enshrined in the Convention.” Kalinichenko v. Morocco, Committee Against Torture, No. 428/2010, U.N. Doc.
CAT/C/47/D/428/2010 (2010), para. 13.1 [hereinafter “Kalinichenko v. Morocco”]. Moreover, the CAT observed
that “States parties implicitly undertook [the obligation] to cooperate with the Committee in good faith” and a failure
to respect a request to implement precautionary measures violates state obligations under the Convention Against
Torture. Id. para 13.2. Similarly, the Human Rights Committee, the treaty monitoring body of the International
Covenant on Civil and Political Rights, has stated that precautionary measure orders “are essential to the [HRC’s]
role under the [Optional] Protocol” and that a failure of the State to comply with precautionary measures is a
separate breach of its treaty obligations. Piandiong et al. v. Philippines, UNHRC, Comm. No. 869/1999, U.N. Doc.
CCPR/C/70/D/869/1999, paras. 5.1-5.4 (2000), available at http://www1.umn.edu/humanrts/undocs/869-1999.html
[hereinafter “Piandiong et al. v. Philippines”]; see also Ahani v. Canada, U.N. Human Rights Comm., U.N. Doc.
CCPR/C/80/D/1051/2002, para. 8.1-8.2, (2004) , available at
http://www.worldcourts.com/hrc/eng/decisions/2004.03.29_Ahani_v_Canada.htm [hereinafter “Ahani v. Canada”]
(“The State party breached its obligations under the Optional Protocol, by deporting the author before the
Committee could address the author’s allegation of irreparable harm to his Covenant rights […] Interim measures …
are essential to the Committee’s role under the Protocol. Flouting of the Rule, especially by irreversible measures
such as the execution of the alleged victim or his/her deportation from a State party to face torture or death in
another country, undermines the protection of Covenant rights through the Optional Protocol.”).
21
The IACHR has held that “OAS member states, by creating the Commission and mandating it through the OAS
Charter and the Commission’s Statute to promote the observance and protection of human rights of the American
peoples, have implicitly undertaken to implement measures of this nature where they are essential to preserving the
Commission’s mandate.” Juan Raul Garza v. United States of America, Case 12.243, Report Nº 52/01, April 4,
2001, para. 117; INTER-AMERICAN COMMISSION ON HUMAN RIGHTS, REPORT ON THE SITUATION OF HUMAN RIGHTS
DEFENDERS IN THE AMERICAS (2006), paras. 239, 241, available at
http://www.cidh.oas.org/countryrep/Defenders/defenderstoc.htm [hereinafter “FIRST REPORT ON HUMAN RIGHTS
DEFENDERS”].
22
Precautionary Measures in Guantanamo Bay, Cuba, Inter-American Commission on Human Rights, March 13,
2002, available at http://www.umn.edu/humanrts/iachr/guantanamomeasures2002.html#_ftnref3. To justify its
authority to issue precautionary measure, the IACHR referred to the practice of other human rights bodies including
the Inter-American Court of Human Rights, the International Court of Justice, the HRC, the European Commission
of Human Rights, and the African Commission on Human and Peoples’ Rights (ACHPR).
23
The UN Economic and Social Council (ECOSOC) originally resolved in 1946 that the Commission had “no
power to take any action with regard to any complaints concerning human rights.” See Commission on Human
Rights Report of the First Session, E/259 (1947); ECOSOC Res. 75(V), 5 August 1947. Following two decades of
what commentators have referred to as the “era of inaction,” and prompted by international pressure to address
racial discrimination and colonial practices, the Commission in 1967 sought to satisfy its mandate to protect human
rights by creating a special mechanism – an ad hoc working group of experts – to respond to the situation in South
Africa. See Jeroen Gutter, Special Procedures and the Human Rights Council: Achievements and Challenges
Ahead, 7 HUM. RTS L.REV. 93, 95-96 (2007). Later the same year, ECOSOC changed its official position regarding
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the authority of the Human Rights Commission to consider complaints by adopting Resolution 1235 (XLII) of 6
June 1967. See id. at 96. Resolution 1235 explicitly authorized the Commission to examine information in
communications relevant to gross violations of human rights and fundamental freedoms, and to initiate a study of
the situation in public. See ECOSOC Resolution 1235 (XLII), U.N. Doc. E/4393 (1967). See also MARIA LUISA
BARTOLOMEI, GROSS AND MASSIVE VIOLATIONS OF HUMAN RIGHTS IN ARGENTINA 1976-1983, AN ANALYSIS OF
THE PROCEDURE UNDER ECOSOC RESOLUTION 1503, 63 (Juristforlaget I Lund ed.) (1994). The South African
working group exemplifies efforts by human rights bodies to respond effectively to human rights violations by
innovating. Moreover, it is an example of the Commission on Human Rights using the general authority of the UN
Charter and the doctrine of implied powers to define its competence to protect human rights. See JEROEN GUTTER,
THEMATIC PROCEDURES OF THE UNITED NATIONS COMMISSION ON HUMAN RIGHTS AND INTERNATIONAL LAW: IN
SEARCH OF A SENSE OF COMMUNITY 77 (2006). The authority to establish special thematic procedures at the
Commission on Human Rights, a hallmark of the Commission, is also premised on the Charter and its stated
objectives, as well as the institutional practice of the Commission, building on Resolution 1253 and the subsequent
Resolution 1503. See id. at 77-78. For another example of innovation at the commission-level, see also Sub
Commission Prevention of Discrimination and Protection of Minorities Resolution 1 (XXIV) (1971) which, though
acting under the Council’s broad directive, established its own “provisional procedures for dealing with the question
of admissibility of communications.”
24
See also Mamatkulov, supra note 17, para. 100 (noting “the Court has previously stated that the provision
concerning the right of individual application (Article 34, formerly Article 25 of the Convention before Protocol No.
11 came into force) is one of the fundamental guarantees of the effectiveness of the Convention system of humanrights protection.”).
25
Id., para. 122 (“The Court would stress that although the Convention right to individual application was originally
intended as an optional part of the system of protection, it has over the years become of high importance and is now
a key component of the machinery for protecting the rights and freedoms set forth in the Convention.”).
26
JO M. PASQUALUCCI, THE PRACTICE AND PROCEDURE OF THE INTER-AMERICAN COURT 294-295 (2003) quoting
Constitutional Court (Peru), Provisional Measures, Inter-Am. Ct HR, Order of the President, 7 April 2000,
“Considering” section, para. 8, 10 [hereinafter “PRACTICE AND PROCEDURE OF THE INTER-AMERICAN COURT”].
27
Piandiong et al v. The Philippines, supra note 20, para. 5.2.
28
IACHR, Annual Report of the Inter-American Commission on Human Rights 2011, ch. 3, para. 11, available at
http://www.oas.org/en/iachr/docs/annual/2011/TOC.asp [hereinafter “IACHR Annual Report 2011”].
29
Black’s Law Dictionary (8th ed. 2004), and codified in Article 26 of the Vienna Convention on the Law of
Treaties, which provides that: “Every treaty in force is binding upon the parties to it and must be performed by them
in good faith.” Vienna Convention on the Law of Treaties, May 23, 1969, 1155 U.N.T.S. 331.
30
Id.
31
Piandiong et al. v. The Philippines, supra note 20, para. 5.2.
32
HUMAN RIGHT COMMITTEE GENERAL COMMENT 31 ON THE NATURE OF THE GENERAL LEGAL OBLIGATION
IMPOSED ON STATES PARTIES TO THE COVENANT, art. 2, Mar. 29, 2004.
33
Consideration of Reports Submitted By States Parties Under Article 40 of the Covenant, Concluding Observations
of the Human Rights Committee, Tajikstan, CCPR/CO/84/TJK, 18 July 2005, para. 8, available at
http://www.unhchr.ch/tbs/doc.nsf/898586b1dc7b4043c1256a450044f331/55e8730f3e8f767bc125704b0050c572/$FI
LE/G0543466.pdf. The HRC urged the State party to fully comply with its obligations in accordance with the
principle of pacta sunt servanda, and take the necessary measures to avoid similar violations in the future. Id.
34
CHRIS INGELSE, THE UN COMMITTEE AGAINST TORTURE: AN ASSESSMENT 180 (2001).
35
FIRST REPORT ON HUMAN RIGHTS DEFENDERS, supra note 21, para. 240 (citing IACtHR, James et al. case
Trinidad and Tobago, Provisional Measures, Order of August 29, 1998, seventh whereas clause.).
36
See Yordanova and Others vs. Bulgaria, European Court of Human Rights, application no. 25446/06 (2012)
available at http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-110449. The Court indicated to the
Government of Bulgaria, under rule 39 of the Rules of Court, that the applicants should not be evicted from their
houses pending receipt by the Court of detailed information about any arrangements made by the authorities to
secure housing for the children, elderly, disabled or otherwise vulnerable individuals to be evicted.
37
See Neulinger and Shuruk v. Switzerland, European Court of Human Rights, application no. 41615/07 (2010),
available at http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-99817 (precautionary measures were issued
to prevent the removal of a child from his family under Article 8 recognizing the right to family); See e.g. Uppal v
UK , European Court of Human Rights, application no.8244/78 (1980) DR 20, 29; Merzouk v France, European
Court of Human Rights, application no.48453/99 (1999); Neulinger and Shuruk v Switzerland, European Court of
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Human Rights, application no.41615/07 (2009) at 4. See also Evans v UK, European Court of Human Rights,
application no.6339/05 (2007) at 5 (precautionary measures to preserve frozen embryos of a woman whose ovaries
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38
X. v Netherlands, European Court of Human Rights, application no.21741/07 (2008); X. v Netherlands,
no.60915/09 (2009).
39
Öcalan v Turkey, European Court of Human Rights, application no.46221/99 (2005) at 5; Bilasi-Ashri v Austria,
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40
X v Croatia, European Court of Human Rights, application no.11223/04 (2008), para. 61; D.B. v Turkey,
European Court of Human Rights, application no.33526/08 (2010), paras. 66-67.
41
ACHPR, Zimbabwe Lawyers for Human Rights & Associated Newspapers of Zimbabwe, Zimbabwe,
Communication 284/03, April 3, 2009, paras. 11-12, 28, available at http://caselaw.ihrda.org/doc/284.03/view/
(requesting provisional measures, the Complainants “argued that the current closure of the paper is causing
irreparable harm to the freedom of expression and information.” The Commission granted their request and ordered
the State to return the seized equipment of the ANZ.).
42
ACHPR, Amnesty International / Zambia, Communication 212/98, May 5, 1999 (“The Commission also
requested that provisional measures be adopted by the Government of Zambia, namely to allow the burial of Mr
John L. Chinula, in Zambia and the return of Mr William S. Banda to his family in Zambia pending the finalisation
of the matter by the Commission.”).
43
See ACHPR, Center for Minority Rights Development (Kenya) and Minority Rights Group International on behalf
of the Endorois Welfare Council v. The Republic of Kenya, Communication No. 276/2003, February 2010.
44
PREVENTING IRREPARABLE HARM, supra note 10, at 12-30.
45
Margaux J. Hall, Using International Law to Promote Millennium Health Targets: A Role for the Cedaw Optional
Protocol in Reducing Maternal Mortality, 28 WIS. INT’L L.J. 74, 104 (2010).
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Bustíos-Rojas Case, Order of the Court of June 5, 1990, Inter-Am. Ct. H.R. (Ser. E) (1990) available at
http://www.umn.edu/humanrts/iachr/E/bustios-rojas6-5-90.html.
47
Herrera-Ulloa v. Costa Rica, Judgement of July 2, 2004, Inter-Am. Ct. H.R. (2004) available at
http://www.corteidh.or.cr/docs/casos/articulos/seriec_107_ing.pdf.
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The Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Judgment of August 31, 2001, Inter-Am. Ct. H.R.,
(Ser. C) (2001).
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Case of the Yean and Bosico Children v. The Dominican Republic, Order of the Court of Sept. 8, 2005, Inter-Am.
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INTER-AMERICAN COMMISSION ON HUMAN RIGHTS, REPLY OF THE INTER-AMERICAN COMMISSION ON HUMAN
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RECOMMENDATIONS CONTAINED IN THE REPORT OF THE SPECIAL WORKING GROUP TO REFLECT ON THE WORKINGS
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See Sarayacu v. Ecuador, Inter-Am. Comm’n H.R, OEA/Ser.L/V/II.118, doc. 5 rev. 2, “Precautionary Measures”
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“Precautionary Measures” at para. 90-96 (2002).
53
Rafael Rodriguez Castañeda v. Mexico, Inter-Am. Comm’n H.R, OEA/Ser.L/V/II.134, doc. 5 rev. 1,
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the basis of information contained in the complainant’s submission. It may be reviewed, at the initiative of the State
party, in the light of timely information received from that State party to the effect that the submission is not
justified and the complainant does not face any prospect of irreparable harm, together with any subsequent
comments from the complainant.”); but see Report of the Committee Against Torture, Forty-Seventh session (31
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[hereinafter “CED Rules of Procedure”]; THE PRACTICE AND PROCEDURE OF THE INTER-AMERICAN COURT, supra
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