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Face it: The current syste

By Stephen D. Sugarman
Special to The Bee

OR MORE than a year now,
' the folks who brought us

Proposition 103 have been
slugging it out with the auto insur-
ance industry, both in the courts
and in hearings before the insur-
ance commissioner. The way
things are going, it would be fool-
ish to expect to see our‘car insur-
ance bills soon rolled back to 1987
levels, much less to the “20-percent

lower than 1987 rates” promised

by Proposition 103.
There is, however, at least one

easy way to quickly slash auto in-.

Stephen Sugarman is a pro-
fessor of law at the University
of California, Berkeley, and the
author of Doing Away with Per-
sonal Injury Law (Quorum
Books).

surance costs. But it will require a
new way of thinking about com-
pensating people injured in car ac-
cidents. This solution replaces the
existing lawsuit lottery with a far
more efficient Auto Accident Com-
pensation Corporation, and funds
the corporation through modest
motoring fees instead of automo-
bile liability insurance. Before

)T injur
presenting the details, some back-
ground information may be help-
ful.

Four things are seriously wrong
with the existing system. First, we
award successful personal injury
law _plaintiffs an extravagant
amount of pain and suffering dam-
ages. Indeed, more than half the
money paid out in personal injury
claims is for pain and suffering. At
one end, people whose pain is long
gone by the time they collect (if
they ever had any pain at all) are
handsomely bought off because of
the nuisance value of their legal
claims and the insurers’ desire to
close the books on them. At the
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other end, at least where a deep
pocket is available, our legal sys-
tem pays enormous sums 1o the
very seriously injured. To be sure,
few people would wish to change
places with the senously injured
even with their big pain and sutfer-
ing awards thrown in. But surely
the point of the system should not
be to make these victims million-

aires. Yet that is exactly what we

do for the lucky few who. in effect.
win the tort law lottery. -

Second, today you are generally
entitled to recover from your injur-
er’s insurance company those
losses that are already covered
other ways — by health insurance,

Bee illustration/Jim Chaffee

security, medicare. sick
leave. disability insurance and the
like. The upshot is either inapprao-
priate double recovery or the
wasteful passing around of the
money from one large enterprise
to another, as liability insurers re-
imburse health insurers and so on:
I‘hlrd, we devote a colossal
amount of money to legal fees —
on both sides. Claimants’ lawyers
in auto cases typically pocket &
third or more of what they win for
their clients in settiement or (rial.
and the defense side, which is paid
hourly rather than on a percentage
basis. winds up costing policy
See INSURANCE, Yorum 2
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s, only about 15 cents

dollar paid in by the driving public
actually gets back in the pockets of
auto accident victims to compen-
sate for actual out-of-pocket
losses.

Finally;on the other hand, many
autaaccident victims who are serj-

sult of these

éf every auto liability insurance

Peeple injured in auto acczdeﬂts
would no longer be able to bring
lawsmts against other drivers. As a
result there would SImply be no
need for auto liability insurance
for bodiy injury.

accident victims would file claims
with a_newly created public Auto

Instead of filing lawsuits, auto

ftmdmg Gf he plan wouid come
from the car tax.

One substantial advantage of
this proposal over the current so-
called “compulsory” liability insur-
ance.system is that its funding
sources would be hard to avoid.
Evading the gasoline taxes would
be extremely difficult, and, as to-
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ously injured by the negligence of
another diiver are vastly under-
compensated even for their out-
of-pocket losses. ,
Although we think we are pay-
ing throtigh the nose for auto in-
surance - most California drivers
actuailv 'ha‘v‘e too @ittle insurance
from the
policy. Twi
pitiful Iy 1oy / ,
ance (under $25.000), and more
than half carrv less than $50,000.
Even worse, an estimated one in
six California car owners are scoff-
taws who carrv no lability insur-
ance at all — even though it 1s sup-
posed 10 be mandatory. (Is it any
womnder that creative attorneys
nave dreamed up lawsuits against
deep-pocket h1gn\xdp designers
and the government agencies that
are supposed (o maintain those
roads?)
Is there a sensible way out of
1$ mess? The people behind
oposition 103 ciaim that a lot of

ﬁewpornt of good socml

stush can simplyv be squeezed out
of the current system.
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"musrn w1th _more tha
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if consumers are paying far above
the fair-market price for auto in-
surance, why hasn't some smurt
insurance companvwmped nto
the market with lower prices and
;aken State Farm's, Farmers and
iistate’s business away?
“ven OPEC. after all.

> to hold its cartel

has been
together,

ity lnsur-m

Accident Compensation Corpora-
tion (“AACC”™). As described be-
low, the AACC would generously
compensate auto accident victims
for their actual losses after obtain-
ing its revenues from the motoring
public in new ways.

The AACC's first revenue source
would come from a modest in-
crease in the state gasoline tax — a

more pay more, and that seems
fair since those drivers, other
things being equal, are more likely
to be in more accidents. At the
same time, this approach gives a
deserved reward to those with fu-
el-efficient cars.

Second. car registration and
driving license fées would be in-
i creased. Not only would this be a
revenue source for the corpora-
tion. but perhaps more important-
v, in terms of perceived fairness,
those fees could be adjusted to re-
flect both past driving behavior
and the likelihood that someone
will be in an auto accident in the
future. For example, those with
moving violation tickets, those
who are new (and tvpically young)
drivers and those who live in con-

more. Moreover, a system of dif-
ferential license fees based upon
past driving behavior would pro-
mote punishment and safe driving
goals more effectivelv than does
the idiosvnceratic imposition of pre-
mium increases that insurers em-
plov today.

Third, there would be a tax on
new sales. More than a mere
source of revenue, this tax could

car

“gested areas could be asked to pay-

- few cents a gallon. THIS approach
generally makes those who drive-

*

day, relatively few would be Will—
ing and able to risk going without a
driver’s license and/or a car regis-
tration. Of course, the new car tax
could be avoided by keeping your
old car longer, and that would be a
particular benefit to the poor who
frequent the new car market less
often. But these seem to.be advan-
tages of the proposal rather than
. d‘emm‘emy e

mous admmlstratlve savings in
such a plan. Think of the reduc-
tions in auto insurance advertising
expenses, in commissions for in-
surance agents and brokers, and,
most importantly. in lawyers —
since there would rarely be any
~sort of lawsuit brought in connec-
tion with an auto accident.
Although motorists would save a
great deal of money now spent on
insurance, they would, of course,
have to fund the AACC. But the
sum of their contributions to the
corporation’s revenue sources
would be dramatically less than
what motorists now pay for auto li-
ability insurance for bodily injury. *

URNING TO the benefits
side, under my proposal
‘the AACC would pay for all
xeasonably incurred and ctherwise
~not reimbursed medical expenses’
of up to $500,000 per person. It
would cover, for so long as neces-
sary, otherwise unreimbursed in- -
come losses of up to $4,000 a
month (which is more than what
90 percent of Californians earn).
And it would pay for other reason-
ably incurred expenditures for re-
habilitation, replacement services
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itifully tow level of liability insur-

ance (under $25,000), and more

than half carry less than-$50,000.

_ Even worse! an estimated one in
six California car owners are scoff-
laws who carry no liability insur-
ance at all — even though it is sup-

~posed to be mandatory. (Is it any
wonder that creative attorneys
nave dreamed up lawsuits against
deep-pocket highway designers
and the government agencies that
are supposed to maintain those

Toads?)

s there a sensible way out of
this mess? The people behind
Proposition 103 claim that a lot of

-stush can simply be squeezed out
of the current system. While that is

nossible, there is reason to be

skeptical.
Economists usually consider an
mdustry with more than 100 sell-

. and where the lead four firms’

control less than half of the mar-

Ket, to be hlghl\ competitive

f consumers are paying far above

the fair-market price for auto in-
surance, why hasn’t some smurt

insurance company jumped into
the market with lower prices and

"{r-_{kez‘ State Farm's, Farmers and
i s business away?
OPEC. after all. has been

‘ to hold its cartel together,
and there are a lot fewer supphoers
ui’- c%i than of auto insurance.
ides. even if there are some |
s and excess profits i the
el auto insurance svstem,
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few cents a gallon. ThiS approach

generally makes those who drive-

more pay more, and that seems

fair since those drivers, other

things being equal, are more likely
to be in more accidents. At the
same time, this approach gives a
deserved reward to those with fu-
el-efficient cars.

Second, car registration and
driving license fées would be in-
creased. Not only would this be a
revenue source for the corpora-
tion, but perhaps more important-
ly. in terms of perceived fairness,
those fees could be adjusted to re-
flect both past driving behavior
and the likelihood that someone
will be in an auto accident in the
future. For example, those with
moving violation tickets, those
who are new (and tvpically young)
drivers and those who live in con-

more. Moreover, a system of dif-

ferential license fees based upon ™|~

past driving behavior would pro-
mote punishment and safe driving
goals more effectively than does
the idiosyncratic imposition of pre-
mium increases that insurers em-
plov today.

Third, there would be a tax on
new car sales. More than a mere
source of revenue, (his tax could
he varied to reflect the accident
history of the car model in ques-
tion. This approach would reward
manufacturers and consumers of
safer cars and impose higher costs
on more dangerous cars (those
that are more often in accl cient
and tend to lead to more bodily

LS

“gested areas could be asked to pay

mous admm1strat1ve savmgs in
such a plan. Think of the reduc-
tions in auto insurance advemsmg
expenses, ‘in commissions- for ‘in-
surance agents and brokers, and,
most importantly, in lawyers —
since there would rarely be any
sort of lawsuit brought in connec-
tion with an auto accident.
Although motorists would save a
great deal of money now spent on
insurance, they would, of course,
have to fund the AACC. But the
sum of their contributions to the
corporation’s revenue sources
would be dramatically less than
what motorists now pay for auto li-
ability insurance for bodily injury.

V URNING TQO the benefits
side, under my proposal
the AACC would pay for all
'easonablv incurred and otherwise
not reimbursed medical éxpenses’

of up to $500,000 per person. It

would cover, for so long as neces-
sary, otherwise

come losses of up to $4,000 a

month (which is more than what

90 percent of Californians earn).

And it would pay for other reason-

ably incurred expenditures for re-

habilitation, replacement services
and the like.
Moreover, if this were desired,

the plan could afford to pay mod-
erate sums for pain and suffering
(up to, say, $50.000) to those auto
accident victims who suffer a serdy,
ous disfigurement or a substantig]
permanent impairment, or who are

unreimbursed in- -
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_As in workers’ compensanon
“-and the Social Security disability
program, benefits would be paid to

auto accident victims regardless of

who caused their injury (although
there would, of course, be exclu-
sions for intentionally self-inflicted
injuries and, if this were desired,
_for_an_alcohol-_or di“no‘-lmnmrpd

for more than

driver whose lmpalrment causes
the injury). As compared to the
present system, many auto acci-
dent victims who now go without
compensation (because they can’t
prove fault or the-defendant is un-
insured) would be compensated by
* the AACC.

Simply” replacing lawsuits

--agaifist-metorists-for persenal inju- -~ -

' ries with compensdtion from the
AACC would leave motorists still
needing auto liability insurance in
case they cause property damage.
But additional features of my pro-
posal would largely eliminate the
necessity for that coverage, too.

Following the successful Michi-
gan experience, car owners could
no longer sue for auto property
damage. Instead, people who wish
to protect their own vehicles
against the financial risk of dam-
age caused by either others or
themselves will have to purchase
their own protection — as a major-
ity of motorists already now do by
buying “collision” insurance.

Under my proposal, however,
rather than buying a separate auto
“collision™ insurance policy, many

_people would probahly be able
simply to list their automobile
(along with jewelry and musical in-
struments. for examp le) as a sepa-
rately “scheduled” item on their
homeowner’s or renter’s insurance
policy.

Motorists would, under my pro-
posal, continue to have residual
tort liability for carelessly damag-
ing someone else’s property (other
than another car). But most people
would probably be able to insure
that lability risk through the gen-
eral personal liability insurance
coverage that routinely comes
alone with homeowner'e and rent.

ROTHCO

‘&@mﬁ help us fight hunger, keep pea
lower insurance rates.’

HERE IS, f course, some
danger that, as a public or-
gamz&tum, the AACC
would become polilicized or mem-
cient. But with careful planning,
these risks could be mimmm‘d.
For example. the Social Security
Administration has run the Social
Security system for more than 50
years on a cost-effective basis and

“with remarkably little scandal. So,

too, in those states (not California)
where the government is the sole
provider of workers’ compensation
insurance. the scheme’s adminis-
tration is not thought to be inferior
to that in states using private insur-
ers. And, we have generally favor-
able reports from the western Ca-
nadian provinces, where a state
entity is the sole seller of basic au-
to insurance.

Under my propo sal the AACC
would have an independent corpo-
rate status, perhaps like the Corpo-
ration for Public Broadcasting or
the Recente nf the inivercity nf

pointed by the governor subject tc

Pof an ap pmu 141
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the approva
screening panel on which the in-
surance commissioner, among oth-
ers, would sit.

Moreover, 50 as to avoid the his—
ing of state employees to process
claims, the AACC could be direct-
ed, as Medicare does today, to
draw upon the expertise of the pri-
vate sector by contracting out to
insurance companies, on a com-
petitive-bid basis, the claims ad-
ministration function.

Were my proposal adopted,
Proposition 103's goals would ac-
tually be achieved - and then
some — through a plan that sharp-
ly reduces underlying costs of in-
surance company overhead, of
lawyers, of duplicate recovery and
of excessive payments for pain and
suffering.

Of course, a significant portion
of the auto insurance business

-would disappear. But since nearly

all the inclireore are rmsiano that tho
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| kprove fault or theﬂdefendant isun-
| insured) would be compensated by
" the AACC.

Slmply replacmg lawsuits

agaxfﬁst -motorists-forpersonal-inju———
ries with compensation from the

AACC would leave motorists still

- needing auto liability insurance in

case they cause property damage.
But additional features of my pro-
posal would largely eliminate the
necessity for that coverage, too.

Following the successful Michi-
gan experience, car owners could
no longer sue for auto property
damage. Instead, people who wish
to protect their own vehicles
against the financial risk of dam-
age caused by either others or
themselves will have to purchase
their own protection — as a major-
ity of motorists already now do by
buying “collision™ insurance.

Under my proposal, however,
rather than buying a separate auto
“collision™ insurance policy, many

_.people.would.probably be_able . |. .

simply to list their automobile

--(along with jewelry and musical in-

struments, for example) as a sepa-
rately “scheduled” item on their
homeowner’s or renter’s insurance
policy.

Motorists would, under my pro-
posal, continue to have residual
tort liability for carelessly damag-
ing someone else’s property (other
than another car). But most people
would probably be able to insure

-that liability risk through the gen-

eral personal liability insurance
coverage that routinely comes
along with homeowner’s and rent-
er's insurance today. These motor-
ists would not need separate auto
insurance at all.

ENLEr AN

ROT HCO

‘Lorci, help us fight hunger, keep peace in the world and please
lower insurance rates.’

HERE IS, of course, some
danger that, as a public or-
ganization, the AACC
would become politicized or ineffi-
cient. But with careful planning,
these risks could be minimized.
For example, the Social Security
Administration has run the Social
Security system for more than 50
years on a cost-effective basis and

too, in those states (not California)

- where the government is the sole

provider of workers’ compensation
insurance, the scheme’s adminis-
tration is not thought to be inferior
to that in states using private insur-
ers. And, we have generally favor-
able reports from the western Ca-
nadian provinces, where a state
entit} is the sole seller of basic au-
to insurance.

Under my propo;al the AACC
would have an independent corpo-
rate status, perhaps like the Corpo-
ration for Public Broadcasting or
the Regents of the University of
California. As with state appellate
judges today, for example, the
AACC’s directors could be ap-

with remarkably little scandal. So, -

pointed by the governor subject to
the approval of an appropriate
screening panel on which the in-

surance commissioner, among oth-
ers, would sit.

Moreover, so as to avoid the hlr-
ing of state employees to process
claims, the AACC could be direct-
ed, as Medicare does today, to
draw upon the expertise of the pri-

“vate sector by contracting out to-—-

insurance companies, on a com-

“petitive-bid" basis, the claims” ad-

ministration function.

Were my proposal adopted,
Proposition 103’s goals would ac-
tually be achieved — and then
some — through a plan that sharp-
lv reduces underlying costs of in-
surance company overhead. of
lawyers, of duplicate recovery and
of excessive payments for pain and
suffering.

Of course, a significant portion
of the auto insurance business

-would disappear. But since nearly

all the insurers are crying that they
are losing money on that business,
they could hardly complain, could
they?




