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REGULATORY ENCOUNTERS OF THE GREEN KIND:

AN APPRECIATION OF ROBERT KAGAN’S RECENT WORK

Keith Hawkins

I want to consider Robert Kagan’s recent work, in particular his major publications Regulatory Encounters (edited with Lee Axelrad, 2000) and Shades of Green (with Neil Gunningham and Dorothy Thornton, 2003) in the context of his (and others’) research in socio-legal studies of regulation.  I should note immediately that both volumes are collaborative publications, and that in discussing Kagan’s contribution to his chosen field, I do not intend in any sense to overlook or diminish the work of his various collaborators.  Indeed, one of the distinctive features of Kagan’s published output is that so much of it has been produced in collaboration with others.  

Robert Kagan has constantly been at the forefront of socio-legal studies of regulation, both in the USA, and further afield, his work exemplifying his own definition of socio-legal research, in which scholars ‘emphasize empirical analysis of the ways in which rules, ideas, and practices actually function in legal decision-making and how they affect social life.  One premise of the field is that the implementation of law is shaped by social, economic and political factors’ (Kagan 2000a: 5).  Elsewhere he states ‘… regulatory agencies, like all legal institutions, are simultaneously influenced by both legal and nonlegal factors’ (Kagan 1978: 17).  The ideas in this latter quotation may seem self-evident.  But in the 1970s when the words were written they most certainly were not. 

The first point to make is that Kagan’s work has always displayed a keen sense of relevance, setting an acute feel for the research questions that need to be asked against the background of their broader social and political context.  Second, one of the striking features of his research is its internal coherence.  Everything is closely inter-related, the work evolving in a very logical and natural way.  By building on themes and insights of earlier enquiries, the first research on the workings of governmental regulation has knitted seamlessly into his current concern to understand better how forces external to business organisations are mediated and acted on within the regulated firm.

Earlier Days
Regulatory Justice (1978), Robert Kagan’s first book, stands as one of the earliest substantial pieces of law and society scholarship to focus on the activities of regulatory agencies. The work is concerned with questions of law implementation and enforcement and addresses some big questions connected with justice in regulatory systems, particularly the tension between legalistic and accommodative rule application.  Unusually, the book is based on a true participant-observer study (there are not many in the socio-legal field) of life in a legal bureaucracy, with fieldwork conducted in the late 1960s in Washington DC in the Cost of Living Council and the Office of Emergency Preparedness.  As both observer and participant, Kagan even reported on and analysed some of his own decisions. 

Regulatory Justice questioned the extent to which conceptions of justice should - and did - trump the formal application of legal rules.  The book is properly described as an exploration of ‘the inner workings of the administrative legal process’ (Kagan 1978: ix) and it produced a number of important findings.  We learn, for example, that in-person presentation of cases produces more accommodative outcomes, and that there are differences in substantive outcome if cases penetrate to higher levels of the organisational hierarchy.  Another finding - that voluntary compliance is conditional on the equality of application of regulations - was to become a theme in Kagan’s recent work on deterrence and reassurance and generally presaged his current interest in the conditions under which business organisations may comply with regulatory requirements.  Finally, and perhaps most important in view of the emphasis which scholars of regulation elsewhere have given to the ideas, Kagan stressed the tension between legalistic and accommodative rule application (which he presented as one between ‘stringency’ and ‘accommodation’, and between ‘judicial’ and  ‘legalistic’ modes of legal decision-making).  The debate over the dilemma of punitive versus conciliatory enforcement, or ‘sanctioning’ versus ‘compliance’ strategies (Hawkins 1984) or ‘compliance’ and ‘deterrence’ systems (Reiss 1984) was one of the first discussions of what has become the most pervasive theme in work on regulatory enforcement.  Others wrote about these ideas in the 1980s (in addition to the previously cited authors, see Braithwaite 1985; Shover et al 1986; Hutter 1988).  Also found in Regulatory Justice was the beginning of Kagan’s interest in regulatory style, which was later to be explored in detail in the context of what he has called adversarial legalism (Kagan 2001; see also Kagan & Axelrad 2000, Gunningham et al. 2003).

The emphasis given to enforcement in early research on regulation by Kagan and others is not surprising.  In the first place, in the 1970s and 1980s, when the dominant model of regulation was one of command and control, scholars inevitably thought in terms of the enforcement of social regulation concerned with environmental protection, occupational health and safety, and the like, as another form of public policing.  At the same time, the most popular perspective then current in sociological research was labelling, which proved to be especially congenial to those interested in law enforcement.  Policing studies were adopted by socio-legal scholars as a model to move the focus of fieldwork from the police to the regulatory official (e.g. Halliday & Schmidt forthcoming 2009).  Another reason for early scholarship to focus on regulatory enforcement was the simple fact that it was easier to gain access to public bureaucracies to conduct the research (it being rather more difficult to get access to private firms to have them disclose how and why they respond to regulatory enforcement).  Interestingly, there seems to have been correspondingly more of this enforcement research carried out in Britain and Australia than in the US, possibly owing to different teaching regimes in American universities, which may have made lengthy and intensive periods of ethnographic fieldwork more difficult to arrange (see, for example, Cranston 1979; Richardson et al. 1982; Hawkins 1984, 2002; Braithwaite 1985; Grabosky & Braithwaite 1986; Hutter 1988, 1997).

This pattern in law and society research leads to an irony.  What has happened in research into regulation seems to be precisely the opposite of the evolution of research in criminology and criminal justice generally.  A great deal of the positivist criminology of the post-war years sought to evaluate the impact of various forms of punishment on the behaviour of offenders, but the influence of interactionism and the labelling perspective in the sociology of deviance in the 1960s (e.g. Becker 1963) turned scholarly attention away from the focus on the offender and the supposed roots of criminal behaviour to look instead at the processes of criminal justice and on the selective application of the label of delinquency, with attention now directed to agents of social control.  Prominence was given to policing (e.g. Piliavin and Briar 1964; Skolnick 1966; Bordua 1967; Reiss 1971; Manning 1977; Black 1980).  Work in the regulation of business behaviour, in contrast, has seen a shift in research attention from early studies of process to later work in behaviour.  This seems to have followed a change in regulatory policy which began in the 1980s when both policy-makers and business were dissatisfied with the inefficiencies of command and control regulation (this was the time, after all, of Ronald Reagan’s vow to get government ‘off the back’ of industry). Critics questioned the capacity of government to implement detailed regulation, since coercion alone was believed to be insufficient to make firms comply, leading regulators in the US to begin a retreat from the rigidity and adversarialism of command and control.  Changing views were reflected in a more cooperative approach between government and industry and the beginnings of a number of voluntary self-regulation programmes, while regulatory agencies began to treat firms as more active participants in their own governance.  The move in research terms has been away from studying the activities of regulatory bodies to more recent exploration of the response to the law of business and people working in business organisations.  In the same way regulatory design now gives less emphasis to command and control, and is more concerned with internal corporate control exerted through management.  Put another way, the preoccupation has moved from a focus on rule breaking and what might cause it to one of a focus on compliance and how it might be promoted.  It should be observed, however, that socio-legal research efforts have been much less concerned to evaluate the actual impact of regulation in reducing the prevalence of undesired behaviours or states of affairs.

During the 1980s Kagan’s research attention began to shift to the way regulated firms experienced and made sense of mechanisms designed to regulate their conduct.  Just as a number of other authors - mostly outside the US - were beginning their own empirically-based work on regulatory enforcement, Kagan, who was already interested in questions relating to the consequences of legal decisions, proceeded to shift his research interests from problems of implementation to the consequences of implementation and the impact of regulatory regimes, concentrating on many of the most prominent pathologies of regulatory control. Going by the Book (1982, with Eugene Bardach), Kagan’s second - and much cited - volume, moved the particular focus of attention to the politics of regulation, and the question of the extent of the burden of regulation which arose from the loss of discretion by regulatory inspectors. The work is, in effect, an analysis of the consequences of stringent rule application.  Again, like the great bulk of Kagan’s output, the focus is on protective (‘social’) regulation.   

Going by the Book was a considerable innovation. It was one of the first efforts generally concerned with the costs and consequences of regulation (an early British example is Brittan 1984) and it is perhaps the first big study of the impact of regulatory enforcement on business, not in terms of effectiveness in achieving desired outcomes, but in terms of the demands placed by law and regulation on business organisations and the extent to which they might be regarded as reasonable or not.  In this connection, the authors draw an important distinction between ‘site-level unreasonableness’ and ‘rule-level unreasonableness’, which was connected with economic inefficiency.  Going by the Book can also be read as an empirical exploration of rules and discretion.  As such, it began another theme permeating Kagan’s work, that of ‘adversarial legalism’ (Kagan 2001), his own term to describe that characteristically American legal behaviour which, in comparison with behaviour in other economically advanced democracies, is marked by the greater intrusiveness of formal law and a more combative legal culture, with people displaying more willingness to rely on legal rules and engage in formal legal procedures in their efforts to resolve disputes or enforce breaches. Going by the Book employed a comparative focus across industry sector, introducing an approach adopted in much of Kagan’s more recent research. There is an early awareness in the book of the fact that business organisations are more complex than is sometimes imagined, which has become a theme of recent works by Kagan and others (e.g., Prakash 2000).

Later

Another reason for what might seem to be belated recent interest in the business organisation among scholars of regulation may have been prompted by recognition of the great dependence of regulatory agencies upon business.  Gunningham and Kagan have described the degree of dependency as follows: 

If socio-legal research has taught us anything, it is that legal coercion is expensive and difficult. Law can rarely hope to be meaningful and effective without the cooperation, indeed the normative accord, of the vast majority of populations it hopes to control. Thus after years of researching the behaviour of regulatory agencies, regulatory scholars increasingly have turned their attention to the principal subjects of regulation, business entities themselves. For while governments promulgate laws and regulations, it is business corporations that must test the safety of products and vehicles, devise ways of reducing workplace hazards, and institute accurate accounting systems. Environmental regulation depends almost entirely on business firms to develop, finance and install pollution measurement and prevention technologies. The day-to-day effectiveness of regulatory compliance measures depends on the training and diligence of the corporate employees assigned to maintain equipment, monitor quality-control systems, train operatives, and take appropriate action when problems occur (Gunningham and Kagan 2005: 214).

Kagan’s current concern for the impact of regulation on the business organisation is to be found in Regulatory Encounters (Kagan and Axelrad eds. 2000), and in Shades of Green (Gunningham, Kagan and Thornton 2003). Both books are comparative studies of the responses of large multinational companies to varying regulatory regimes and methods of implementation. 

Regulatory Encounters is a series of rich and detailed descriptive analyses comparing the impact of differing legal-regulatory systems on the costs of doing business and on the degree of regulatory protection afforded in the United States and in other economically advanced democracies.  Its organising questions address how national methods of regulation differ in practice, and how business is compelled to adapt.  The book tests Kagan’s theory of adversarial legalism, which centres on the ideas of ‘formal legal governance and contestation’ triggered by parties or ‘litigant activism’ (Kagan 2000a: 9). Elsewhere, more conciliatory approaches emphasise greater informality in dispute resolution and an aversion to the use of formal legal proceedings (e.g. Smith 1986; Vogel 1986).  The result is that American adversarial legalism is more costly, time-consuming and uncertain, while seemingly not offering a greater degree of public protection than less legalistic regulatory systems.  A number of comparative studies from the 1980s demonstrated that, although it appears that the American public enjoys roughly comparable levels of consumer and environmental protection as their overseas counterparts, these benefits are achieved at greater cost.  This is because the adversarial and legalistic character of US regulation is more expensive and imposes more severe delays on economic activity than comparable regulatory regimes.  The costs involved, moreover, are not simply those of the costs of compliance for business, but include the many other costs that attend use of the formal legal system: lawyers’ costs, delays, insurance costs, etc - what Kagan (2000a: 3) memorably terms ‘friction costs’.  And there are the intangible costs of adversarial legalism which corrode personal relationships and which in turn reduce the exchange of information and co-operation essential to effective regulation and characteristic of the inter-dependence of regulatory agency and regulated business (Kagan 2000b: 397).
The book is the work of a team of researchers who examined nine firms and one important industry that operated similar facilities in the United States and at least one other major industrial economy, with analysis based on a series of extensive interviews that the various researchers conducted with corporate executives in each country to learn about their interaction with regulatory officials.  The resultant ten case studies compare particular multinational corporations’ experience with parallel regulatory regimes in the US, Japan, Canada, the UK, Germany, Netherlands, and the EU in environmental protection, product safety, debt collection, employees' rights, and patent protection.  The research design of Regulatory Encounters, in which business is held constant and the regulatory regimes varied, takes the analysis beyond earlier comparative works in regulation (of which Kelman (1981); Brickman et al. (1985); and Vogel (1986) are the most notable).  
It is Kagan’s interest in adversarial legalism, first evident in Going by the Book, that knits together the essays in Regulatory Encounters.  The book reveals important differences between adversarial legalism, typical of the United States, and the more conciliatory and cooperative enforcement methods used widely in other countries.  So we learn that in the regulation of industrial waste in the United States and Japan the adversarial nature of the American regulatory system has led to significant management and compliance measures, but has also imposed costs on the company concerned including ‘adversarial relations with regulators, more negative attitudes among company personnel toward regulatory norms, and more frequent and costly legal disputation’ (Aoki & Cioffi 2000: 35). Regulation in Japan, in contrast, is more informal and cooperative, and imposes a lower burden of cost on the company, all of which prompts more respect for the law and its enforcement.  In the control of industrial effluents in Japan, managers enjoy greater discretion than their US counterparts in choosing how to meet water standards.  American managers were faced with more delay, conflict, and attention to legal rules.  At the same time, there seemed to be no better environmental protection in the US than that achieved in Japan (Aoki et al. 2000).

A similar picture emerges when the research site is switched to Europe and the regulation of contaminated manufacturing sites in the United Kingdom and the Netherlands is compared with regulation in the United States (Axelrad 2000).   Similarly, Welles and Engel (2000) studied the permitting process for the siting of solid waste landfills in California, Pennsylvania, the UK, and the Netherlands. They found that the process in California was the most complex and strict compared with the UK and the Netherlands.  An administrative system for appeals that was much less complex and more routine led the process in Pennsylvania to be less adversarial, and to have lower legal costs than in California, but they were still higher than in the UK and the Netherlands. The authors observe that regulatory costs increased with the degree of decentralization and increased opportunities for legal challenges, though they also argue that one possible benefit arising from the greater adversarialism in California might be more public protection, education, and participation.  These findings are echoed in a chapter by Dwyer et al. (2000), who studied regulatory procedures for handling air pollution permits in car manufacturing plants in the US and Germany.  The US process is shown once more to be more prescriptive and more demanding. Again, in regulating volatile organic compounds, the American approach led to greater conflict, and slowed up the installation of new pollution controls, though once more it seemed to provide for greater public participation. 


In other areas of regulation explored in the book, however, the findings seem at first sight to be less consistent with Kagan’s thesis.  Laura Beth Nielsen’s (2000) study of employment termination practices in the US and Canada found Canada's employment protection to be broader than in the US and associated at the same time with fewer legal disputes. Ruhlin’s (2000) analysis of credit card debt collection regulation in the US and Germany again shows the US system to be associated with higher costs, greater uncertainty, and longer delay in the formal collection of debts than in Germany, where matters were less formal yet more uniform.  In a case study of patent protection in the United States, Europe, and Japan, Somaya (2000) shows that the American system provides more protection of patent law to companies and that less consistent practices abroad delayed products getting to market. Interestingly, there was evidence of a push for international convergence of patent law arising from lobbying by multinational corporations.  But Kagan’s ideas about adversarial legalism are challenged in the chapter by Kraus (2000), and in Chapter 11, by Johnson et al. (2000).  Kraus’ study of the licensing of biological products portrays the European system as much more complex, legalistic, and stringent than that in the United States, more tests and tighter tolerances making the European process slower and more costly. Although the findings of this case study are contrary to those of most of the rest, Kagan is able to explain the inconsistency by observing that US regulation in this area is managed in a single Washington office, suggesting a more bureaucratic form of implementation.  In this connection, the chapter also observes a movement toward convergence of regulation in Europe and the United States that may lead to a more harmonised approach, picking up the point made above about patent law.  A further challenge to Kagan’s thesis comes in Chapter 11, in which Johnson, Fujie, and Aalders examine chemical notification laws in the United States, Japan, and the European Union.  In contrast with the other case studies, it is based on interviews with a number of chemical companies rather than a single multinational. While in the US the system was found to be more legalistic and adversarial in design, it was actually more flexible and efficient in practice than the other systems. This made it faster and less costly, though more punitive. Weaker enforcement provisions were evident in Europe and Japan, the authors found, but Kagan argues that the regulatory task is different in the US and that the character of American regulation is again shaped by its administrative concentration in Washington, DC.  
In many areas of regulatory control there are marked contrasts in standards, with greater stringency demanded in the USA compared with Europe, though there are stricter European standards in certain other areas.  Interestingly, then, the picture of American legalism, stringency and punitiveness, compared with European co-operativeness and flexibility that one might have expected from earlier comparative research conducted in the 1980s (e.g. Kelman 1981; Brickman et al. 1986; Vogel 1986) does not appear as consistent as that reported two decades earlier.  Some qualification is now necessary, based on the evidence from this book: stories about legalistic, punitive Americans and deferential, compliant Europeans emerge as somewhat overdrawn, in view of the fact that there are some stringent approaches in Europe, while many US firms do not come across as suspicious, combative corporations using every legal device to defend themselves against the constraints and intrusions of regulatory bureaucracy.  That said, Kagan ultimately concludes that it still makes sense to speak of adversarial legalism as characteristic of American regulation in general and that in the USA it remains the case that there is a willingness to take formal legal action more frequently and to penalize violators more heavily, leading to greater cost and delay being inflicted on American business (Kagan 2000b: 406).  But the book also makes clear that adversarial legalism arguably has certain benefits.  One theme that occasionally emerges from the case studies is the greater public involvement in the regulatory process in the USA, compared with the position in Europe and Japan.  Kagan notes the cultural roots of American competitiveness and individualism which encourage a challenge to systems that promote homogenous cultural norms, and lead to a distrust of state power and bureaucracy.  In regulatory processes in the US individuals are granted a greater opportunity than elsewhere to challenge norms and rules that seem to violate rights and liberties. Some commentators (e.g. Shapiro 2002) argue that while they make regulation more costly, their benefits make them worthwhile. 
Kagan recognises the methodological limitations of the analysis in Regulatory Encounters, particularly the problem of the extent to which the sample of industries could be said to be representative.  The case studies are weighted towards problems in environmental regulation and emphasise the experience of big multinational corporations.  Such companies may differ significantly from most other businesses, not least in the kind of relationships they have with regulators and in their power to use regulation to exclude other smaller companies from the market.  It seems clear that small and medium sized businesses do not necessarily respond to regulatory control in the same way as large multinationals.  Kagan and his colleagues have found, for example, that deterrence has a different meaning for small and medium-sized enterprises compared with large corporations (Gunningham et al. 2005). 
The reader of Regulatory Encounters is presented with an analysis of governmental regulation in advanced industrial societies which emphasises the resilience of legal and political culture in defining the regulatory environment of multinational firms.  Kagan concludes that much of the inflexibility of American regulation is a consequence of the nature of the American political and legal system, which is suffused with a lack of public trust in business and government (Kagan 2000b; see also Kelman 1981; Smith 1986; Vogel 1986).  One might add here from a European perspective that the cultural explanation for variations in legal behaviour also makes sense.  Winter and May (2001), for example, have shown that normative and social motivations to comply seem likely to play a stronger role in the Danish regulatory setting than might be the case in the United States. The high degree of compliance and the strong influence of normative motivations probably indicate, say the authors, the general willingness of Danish citizens to comply with rules, once they find the rules to be reasonable and fair.  

Because of the nature of its approach, then, Regulatory Encounters offers a valuable perspective on variations in regulatory process and on the comparative efficacy of cooperative and punitive regulatory enforcement methods. One important policy implication from the book is that increased American reliance on co-operative methods of enforcement would be more efficient and no less effective than more adversarial methods, provided that Americans are prepared to lose some of the opportunities for participation and challenge that adversarial legalism allows.  
Shades of Green appeared three years later, and is a logical extension of the enquiry begun in Regulatory Encounters. Shades of Green moves the analysis of regulatory process into the firm itself to explore the business organisation and its behavioural complexities and to investigate how and why it responds to regulatory control.  The research design mirrors changing conceptions of regulation of recent years, with the declining faith in deterrence that has accompanied criticisms of command and control regulation, and increasing emphasis on the fostering of an internal business sense of corporate social responsibility (see also Haines 1997).  The regulatory arena in Shades of Green is the environment.  An organising assumption of environmental law is that industry is the primary agent of damage to the environment since businesses will keep operating costs as low as possible, commercial objectives trumping environmental protection. A related assumption is that a desirable impact on any regulatory problem is to be achieved by compliance with the rules, with violation accompanied by swift sanctioning of rule breakers. Given its preoccupation with rule enforcement, socio-legal scholarship has mostly addressed regulatory efforts to attain compliance.  Yet sometimes rules may be framed such that compliance fails to produce the desired outcome of safer workplaces or cleaner rivers, and in other instances what appears to be ‘compliance’ may occur independently of rules (Genn 1993).  On the other hand, Kagan’s later work focusing on the relationship between regulatory design and regime effectiveness in environmental regulation shows that some firms increasingly adopt policies actually exceeding legal requirements.  A concern with outcome recognises that presumably most rules are ultimately aimed at making a difference, provided that they are complied with.  But why would a profit-maximising firm choose to comply with the law (let alone comply beyond legal requirements, as some firms now do), especially if enforcement is patchy and penalties often modest and infrequently imposed?  In explaining the improvement in corporate environmental performance, asking why some firms do better than others, and to what extent firms can be motivated to go beyond compliance, Shades of Green explores the springs of corporate social responsibility.  In doing so, the book suggests a radically different conception of corporate self-interest.

Shades of Green is premised on the belief, then, that better understanding of responses to regulation needs exploration of both the incentives for compliance and the ways in which legal, economic, and social constraints on business behaviour are interpreted and acted on. This prompts some important questions.  What is the relationship between different styles of enforcement and compliance? Accepting that business responds to the existence of regulation (Hawkins 1984, Gray and Scholz 1993), under what conditions are regulatory demands complied with and sometimes exceeded?  To what extent, and how, do different legal structures contribute to efficient regulation?  These are complicated research questions, given the variability of legal regimes and the regulatory problems addressed, since the various influences shaping corporate responses need disentangling, especially in those cases where business behaviour appearing to comport with regulation actually occurs quite independently of it.  

Shades of Green builds on earlier work by Aseem Prakash (2000), whose unit of analysis is not the firm but the manager.  Firms act for different reasons, Prakash argues, including protecting their reputations and maintaining public confidence.  Sometimes they act strategically: by adopting beyond-compliance policies now they hope to pre-empt or shape more stringent future regulations.  Similarly, managers also act for different reasons; they are not homogeneous in their motivations and driven solely by profit. Thus it becomes critical to explore how managers interpret and act on different expectations (Prakash 2000). Power and leadership are added to the organisational policy-making mix.  Prakash identifies key actors, together with their positions in the organisational hierarchy and their strategies and rationales for supporting or opposing a policy within the firm.  Support for policy depends on which managerial viewpoint prevails, which depends, in turn, on organisational location, expertise, and ability to canvass or persuade, or to invoke external factors to shape opponents’ perceptions.  Analysis of the internal struggles between managers within a firm over the costs and benefits of various environmental projects leads to a changed perspective on the idea of profit, which is no longer an objective, determinable matter whose assessment is invariant across corporate actors, but a subjective idea influenced by changing management interpretations of future benefits and costs.  What Prakash presents is a subtler understanding of firms’ interpretation of their best interests, a narrow focus on profit yielding to a broader conception of ‘beyond quantifiable profit’, operating in the long term.  One result is that environmental policies and regulations now need to be justified on non-economic grounds as well, since their economic rationale may be difficult to demonstrate.  Yet the picture presented, as in Shades of Green, is not so much one of people doing what they think is right, but of actions still motivated by a strong instrumental - though much more broadly interpreted - concern for cost.  Pragmatism, rather than principle, remains the dominant value.  Beyond-compliance policies are adopted by firms because they appeal to a sense of self-interest, but a broader conception of self-interest than has been evident in the literature thus far.  Prakash’s firms are not moral, but pragmatic, actors. 

In Shades of Green the authors considered the impact of corporate performance upon environmental quality, by studying fourteen pulp manufacturing mills (an industry notorious for its high polluting load) in the USA, Canada, Australia and New Zealand, using a variety of (mostly interview) data.  The comparative analysis is neatly designed to hold constant the nature of the environmental problem and the technical and economic constraints facing the chosen industry, while varying the focus on regulatory environments.  The work then carefully explores some of the connections between regulatory impact and other forces shaping business behaviour.  

The authors make variation in business behaviour a major theme, shedding, like Prakash (2000), the conception of business organisations as unitary actors behaving predictably. They are optimistic about business behaviour and the environment, claiming that corporations have made considerable progress in their response to regulation (Gunningham et al. 2003: 1; see also Kagan et al. 2003), finding ‘meaningful levels of beyond-compliance activity in most firms’ (Gunningham et al. 2003: 17), though noting that common economic constraints seem to have prevented leading firms from getting too far ahead.  They report the ‘dramatic reduction’ in polluting emissions in pulp mills in all four of the jurisdictions studied, and convergence in the performance of the best and the worst, with all generally compliant.  In Prakash’s book (Prakash 2000) the regulatory environment is taken for granted, but it is central to the analysis in Shades of Green.  The authors conclude that ‘since the 1980s, managers of U.S. firms have increasingly endorsed the obligation to comply with environmental regulations fully and at all times’ (Gunningham et al. 2003: 25; see also Mehta and Hawkins 1998), and some have gone significantly further than legally required. More stringent regulatory standards have been important in this.  However, variations in compliance were not explained by regulatory differences in each country, but by the complex interaction between tighter regulation and pressures from community and environmental activists, economic constraints, and differences in corporate environmental management style.  

So the authors dismiss the idea that simple economic and regulatory forces shape corporate behaviour, believing matters to be more complex, subtle, and suffused with ambiguity than would be appreciated if law were regarded as a simple driver.  Here the authors adopt a useful conceptual device, arguing that the external pressures pushing companies toward improved environmental performance are broadly economic, legal, and social and linked with the expectations of various stakeholders. Each expectation can be thought of as a condition of a ‘license to operate’, consisting of three different licence components: the ‘regulatory’, ‘economic’, and ‘social’.  The economic licence is significant in imposing an upper limit on the extent to which firms act beyond compliance, though corporate economic resources did not account for all the variance in plant performance.  The social licence can lend extra weight to existing regulatory demands and enhance corporate reputation. Social licence pressures have intensified: many mills engaged in beyond-compliance behaviour unjustified by legal or economic calculations but instead by ‘a broader concept of risk management that recognizes the potency of firms’ social licenses’ (Gunningham et al. 2003: 44).  The regulatory licence requirements have ‘trumped economic demands, partially through the implicit promise that all competitors would be obliged to make the same investment’ (Gunningham et al. 2003: 44).  So far as the regulatory licence is concerned, Shades of Green emphasises its importance in shaping corporate decision-making, finding that tightening of regulatory requirements has been associated with significant improvements in environmental performance, with pollution-reduction technologies prompted by regulatory demands responsible for the bulk of the large reductions in pulp mill pollution.  Tightening has had an impact thanks not to vigorous enforcement but to increasing demands coming from voices in the business environment. Public opinion is important here.  At the same time, the authors argue that ‘the pressures from the firms’ regulatory and social licenses were sufficiently potent to compel improvements in environmental performance even during an era of industry overcapacity and severe price competition’ (Gunningham et al. 2003: 70).  

Each licence is monitored and enforced by a variety of stakeholders who commonly seek leverage via the other licences.  For example, environmental groups not only enforce the terms of the social licence directly (e.g. through shaming and adverse publicity) but also seek to influence the terms of the economic licence (e.g. generating consumer boycotts of environmentally damaging products) and the regulatory licence (e.g. through citizen suits or political pressure for regulatory initiatives). The interaction of the different types of licence often exceeds the impact of each operating alone.  For instance, the terms of some legal licence provisions extend the impact of the social licence by directly empowering activists or by giving them access to information or a role in the permit-granting process by which they can pressurise target enterprises. 

The influence of the regulatory, economic, and social licences on environmental performance depends on an important intervening variable - that combination of managerial attitudes and executive action which comprises environmental management style.  This turned out, in fact, to be a more powerful predictor of performance than regulatory regime or corporate wealth.  It affects the ways in which external licence pressures are translated into firm-level environmental measures, involving how a firm learns about, interprets, and responds to external pressures, how it calculates the costs and benefits of certain responses, and how it implements them.  Management style not only filters management's perception of stakeholder demands, but is also influenced by those demands. Corporate culture, history, relationships and individual membership also play a role in determining how a business enterprise interprets its environment in general, and environmental licence requirements in particular.  

This is not to suggest, however, that economic factors are no longer significant.  While the profitability of companies had little apparent impact on business behaviour, and economic variables alone could not adequately explain environmental performance, economic factors did remain important, as the book argues that financial markets are more likely to react adversely when firms receive bad publicity for non-compliance.  But both the conception and the meaning of economic factors have changed.  The business case for some firms now reveals a broader conception of economic interest, incorporating public relations, corporate reputation, regulatory flexibility, and credibility both with community and with regulators.  

The principal drivers for costly investment in environmental protection measures were regulatory action and social pressures. ‘We are left therefore,’ the authors say disarmingly, ‘with a complex, multivariate explanation for inter-firm differences in environmental performance’ (Gunningham et al. 2003: 134).  But socio-legal scholars will want to disentangle regulation as a condition in the environment of organisations from other forces affecting business behaviour.  For example, the authors point to decreasing tolerance of environmental depredation coupled with more robust regulatory responses: ‘Compliance with regulation ... was regarded by company officials as an unalterable constraint, within the bounds of which the competition for profits had to be conducted’ (Gunningham et al. 2003: 67).  The primary reason for the convergence of regulatory performance is believed to be periodic increases in regulatory demands, with ‘major investments in prevention and control technology … made in response to pending or anticipated regulatory rules’ (Gunningham et al. 2003: 140).  The advent of globalisation and an extremely competitive world pulp market has reduced variability in the economic licences of pulp mills: institutional investors and financial analysts today are likely to judge all firms by common criteria.  Furthermore, those who go beyond compliance (and firms had spent large sums on pollution prevention) do so not simply for pragmatic reasons, but also because it is right to do so (cf. Prakash 2000).

Changes in corporate response seem to be occurring independently of enforcement style, which is significant given the familiar assumption that variations in environmental performance can be substantially explained by the degree to which regulatory enforcement is aggressive and punitive, or passive and over-tolerant.  Echoing the findings in Regulatory Encounters, enforcement styles were found to be more conciliatory and co-operative in Canada, Australia and New Zealand, but more legalistic and adversarial in America.  No regulatory regime did better or worse in promoting beyond-compliance behaviour, however, though all jurisdictions seemed to be adopting more demanding environmental standards. Interestingly, the authors found that there was greater variation in environmental performance within, rather than across, jurisdictions, and that large or more profitable companies did not perform consistently better.  The authors conclude that ‘debates about coercion versus persuasive, compliance-oriented enforcement strategies are not of the essence for once the terms of the regulatory license are established, firms have a variety of reasons to comply, over and beyond the efforts of enforcement agencies’ (Gunningham et al. 2003: 145).  That may be so, though further research seems necessary, given that in general, according to Regulatory Encounters, less legalistic and punitive regulatory regimes in Western Europe and Japan have sometimes achieved equal or larger reductions in pollution than their American counterparts

In Shades of Green simple assumptions in some of the regulatory literature about the pressures and incentives acting on corporate behaviour are stripped away.  Corporate environmental behaviour cannot now be explained purely in terms of economic incentives and instrumental threats.  No longer a monolithic entity acting predictably in accordance with a narrow and short-term view of its business interests, the firm in Shades of Green is a dynamic organism in which influential individuals interpret its interests in a broad social, economic, and regulatory context.  Business behaviour is not seen now as directed by the single value of maximising profits, since, as the book puts it, firms’ economic calculus ‘is significantly broader and more sensitive to cultural and political values than the narrowly economistic “amoral calculator’’ model suggests - and they do in fact produce protective measures that go beyond the demands of current law’ (Gunningham et al. 2003: 22).  The increasing prevalence of beyond-compliance responses can be better understood in the interplay between social and legal pressures and broadly construed economic constraints, while variation in response can be attributed to external forces (in regulatory or economic constraints, or public pressure), or to internal forces such as the power and leadership of specific managers, as suggested by Prakash (2000). One of the less remarked features to emerge from this work is the importance of interpretive behaviour by those in positions of power in the organisation.  

Like all good research, both Shades of Green and Regulatory Encounters prompt the reader to raise further questions.  Under what conditions is regulatory cooperation likely to be more effective than a more aggressive legalistic approach?  Both books suggest that now the role for regulation is no longer simply to coerce or persuade to virtue, but also to stimulate technological innovation and its adoption by creating a dynamic regulatory environment of increasing stringency and decreasing uncertainty.  At the same time, more effective regulation and innovative policy need to be based on a better knowledge of management attitudes.  Can the finding that change in corporate response seems to occur independently of enforcement style be replicated over a sample of other industries and firms of varying size?  The subjects of Shades of Green were big, multi-national firms operating in areas where there are particular environmental sensitivities.  One question which research must now address is the behaviour of the smaller firm which may act differently, probably lacking the same financial means or stake in beyond-compliance behaviour as larger firms, and possibly being less sensitive to such constraints as a result.  The next generation of socio-legal analyses need to understand how firms define and interpret their obligations, how they act on them, how they communicate their sense of obligation and constraint to the workforce, how they change policy, and what they do when policy fails.  How is a new policy interpreted and acted on by managers?  What are the realistic incentives to compliance in a business organisation?  The ability of many businesses to comply is frequently in the hands of those who may not accept the need for regulatory goals to any great extent, or those ignorant of desired working practices, or negligent in complying with them.  How do intra-organisational communication and sanctioning systems work to achieve compliance?  From a policy standpoint, once firms can be persuaded to adopt beyond-compliance policies there remains the need to ensure not only that such policies can be translated into meaningful action within the organisation, but also that the action is sustainable over time. If continued improvement in environmental performance is the policy goal, one lesson from Shades of Green is that constant vigilance by regulators and constant pressure from regulatory agencies, the public, NGOs, etc. are needed.  Enthusiasms wane, production and financial pressures encourage short cuts, efforts become routinised, inertia sets in and routines lead to neglect.  This suggests that the flux of everyday activity in business organisations also needs to be understood better.  People in business have to handle situations and confront practical realities, rather than reflect on what the law requires and whether and to what extent they have complied.  

In Regulatory Encounters and Shades of Green, governmental regulation in a number of economically advanced democracies is viewed from the perspective of business, in contrast with most early socio-legal studies of regulation which explored its character from the vantage point of the regulatory agency itself.  These works go beyond simple instrumental theories of compliance and reveal a much more complex picture of corporate behaviour and corporate responses to regulation.  With a focus on compliance comes a preoccupation with legal constraint, but they portray law as merely one force in a field of forces acting upon business.  Kagan and his colleagues have shown that business responses to regulation cannot be explained simply in instrumental or moral terms (Gunningham et al. 2002). Corporations are shown instead to be complex entities whose responses to regulatory control are neither easily predictable nor one-dimensional.  And Kagan’s recent work underlines once more that business organisations have very human characteristics and do not simply respond to immediate economic incentives.  Indeed, the assumed incompatibility between environment and economy - the assumption that environmental protection creates excessive costs for business - is now challenged because spending may mean waste can be avoided and costs cut, the ‘green market’ may be expanded, or innovative techniques may increase international competitiveness. When regulators have been more flexible in enforcing prescriptive rules, many firms have been willing to invest in beyond-compliance behaviour.  They may regard it as more cost-effective or in their interests to develop cooperative and mutually trusting relationships with regulators.  Sometimes compliance or over-compliance now may pre-empt the later imposition of more stringent regulations; sometimes firms may comply to protect their reputations or to garner support of activists in their communities. Yet Shades of Green shows that business instincts nevertheless remain strong: compliant behaviour is not necessarily altruistic, but the result of a strategic conception of what is in firms’ best interests - a conception, however, motivated by forces beyond a crude cost-benefit calculation. 

Enforcement revisited

Though Kagan’s major publications in recent years have centred upon the business organisation and its responses to its regulatory environment, he has not neglected the general question of how regulation is most effectively enforced and has had important things to say about deterrence.  Here, his contribution, with Neil Gunningham and Dorothy Thornton, has been to research the idea of deterrence empirically to advance understanding of what it may mean in the real world of business regulation.  Some of this writing has explored commitment to compliance, which raises interesting questions about deterrence, not least about its viability when employed in the context of corporate behaviour. The idea of deterrence in criminology and socio-legal studies is shaped by a model of individual conduct, but corporate deterrence is a different matter, since firms might be regarded as operating in a more calculating and purposive fashion, when compared with individual conduct, making the idea of the deterrence of a rational business organisation prima facie more persuasive than when applied to individual rule breaking with its idea of calculated risks taken by informed and rational human actors.  The commonest way of thinking about corporate compliance is grounded in deterrence theory.  This is economistic and instrumental in character, given the organising assumption that firms are rational actors which will comply with legal directives only to the extent that the costs of expected penalties exceed the benefits of non-compliance. The speed, certainty, and severity of the penalty imposed are central to the attainment of a deterrent effect.  This all presupposes, of course, that the regulated know the rules, are able to comply with them, know that they are enforced, and know how severe the sanctions are.  Above all, it presupposes that those in business organisations do calculate costs and benefits before they act.  

What Kagan and his colleagues have addressed is the difficult question of the conditions under which compliance is achieved by the threat of punishment and the conditions under which it may occur as a result of a firm’s sensitivity to its social environment or as a result of some moral sensitivity that complying is simply the right thing to do.  Research suggests that some firms do calculate and act as classical deterrence theory would presuppose, thereby conforming to the ‘amoral calculator’ model of Kagan and Scholz (1984).  However, it also seems to be the case when business motives to comply with (or evade) regulations are researched that matters are again more complex than previously imagined and empirical research provides a rather mixed set of conclusions about the utility of deterrence.  For example, some research has shown that the perceived risk of discovery and detection is more important in prompting compliance than the likelihood and severity of sanctions (Braithwaite and Makkai 1991; Gray and Scholz 1991; Burby and Paterson 1993).  Again, in the USA, ‘deterrence lies at the very heart of regulatory policy and its enforcement’, Kagan and his colleagues have observed. 

Yet according to the electroplating and chemical companies whose managers we interviewed, neither specific nor general deterrence played a major role in shaping corporate environmental behaviour. Specific deterrence (as previous punishment) apparently did have a significant influence on the future compliance of those who were subject to it, but less than a third of respondents mentioned such influences. General deterrence was reported to have had only a very weak influence on the behaviour of electroplaters, and an even weaker one on chemical companies (Thornton et al. 2005: 312).  

Kagan and his colleagues found little support 

for models of business firms as ‘amoral calculators’ who carefully weigh the certainty and severity of sanctions, as in standard deterrence theory. Regulation ‘works’ through a complex mixture of pressures, fear, and normative duty. And context affects the causal weight of each element in that mixture … . [S]mall and medium-sized companies were influenced by substantially different considerations than were large companies. Precisely how the various motivational strands play out depends not only on the size and sophistication of regulated companies, but on the enforcement history and the characteristics of the industry sector within which they are located (Gunningham et al. 2005: 313).

And again, so far as those in small and medium-sized companies were concerned:
We were struck by how many of our respondents …  did not calculate the likelihood of detection or the severity of punishment in the ways predicted by deterrence theorists. Instead they appeared to use a general rule of thumb: if you violate the regulations, you will eventually get caught, the penalty could put you out of business, and resistance is futile. Sustained inspection and enforcement activity seems to have inculcated a ‘culture of compliance’. Consequently, the regulations themselves, not the fear of enforcement action, currently have the strongest impact on behavior. Rather than simply providing a threat, regulations and inspections acted as a reminder or guide to enterprises as to what was required of them (Gunningham et al. 2005: 312, emphasis in original).  

These remarks suggest that much depends on the culture of the firm and the commitment of its employees, and on the effectiveness of the organisational internal communication and sanctioning system.  While enforcement strategies to enhance a firm’s capacity to comply are straightforward and include providing information that enables the regulated to understand what constitutes appropriate behaviour, as well as reducing the costs (time, money, effort) of complying, strategies to enhance commitment to compliance are more complex. Deciding the appropriate mix of measures necessary to foster the different bases of compliance depends on the regulatory situation.  

An idea associated with deterrence, its obverse, is what Kagan and his colleagues call reassurance (Thornton et al. 2005).  Here the focus shifts from those contemplating law breaking to those who may not intend to break the rules, and who gain reassurance from knowing that those who do break rules do not get away with it.   The idea of reassurance can be thought of in both instrumental and expressive ways.  There is not just a fear of competitive disadvantage, but also a moral feeling of rightness.  Conceptions of fairness do seem to be important - not simply substantive fairness in the justice of rules and demands made in pursuit of law enforcement, but procedural fairness, for rules must not only be perceived to be fair, they must also be perceived to be fairly applied (Burby & Paterson 1993).  Kagan and his colleagues have found that their research subjects would complain about enforcement being unjust if others were not punished, or were being treated too leniently.  In instrumental terms, the reassurance function gives confidence to firms that if they spend money and make efforts to comply - buy equipment, hire staff, and the like - competitors who try to evade enforcement and gain a commercial advantage by not doing these things might not actually succeed.  These findings suggest that though general deterrence may not have been a primary reason for compliance, it did serve to reassure that non-compliant competitors were not enjoying an advantage at the expense of others who were prepared to spend substantially in order to comply (Gunningham et al. 2005).  One important policy effect of an enforcement approach sensitive to this should be to arrest the decline in general levels of compliance which would occur if firms believed that competitors were not being policed equally.  

This work on deterrence by Kagan and his colleagues will prompt some rethinking of our ideas.  Applying deterrence theory to corporate behaviour raises distinctive research questions. Before a reliable model of firms’ behaviour can be constructed, much remains to be learned about the relative importance of legal threat, social pressures, and internalised norms - under various legal, political, economic, and social conditions. And this requires in turn answers to a series of more specific questions.  How important is a general deterrent effect residing in the formal sanction, compared with deterrence arising from increased rates of inspection or surveillance?  How real are instrumental responses to regulation, compared with the other forces that may encourage compliance?  Put another way, what links exist between moral or social pressures to comply and the legal threat of punishment?  What does deterrence actually mean in a business organisation and where in the firm is the deterrent threat felt - in the boardroom, at middle management level, by the driver of the forklift truck, somewhere in between, or in all of these places, possibly in different ways?  What general deterrent effect of punishment may inhere in the actual process of inspection, by the use of bargains, bluffs or threats by inspectors (Hawkins 1983)?  Meanwhile, deterrence poses various practical problems.  First, it requires constant, visible surveillance so that the regulated know that violations are vulnerable to discovery, and the stock of penalties must include sanctions that regulated firms fear. Second, an overzealous use of deterrent approaches can foster resentment and retaliation, leading regulated groups to refuse co-operation or apply political pressure to reduce enforcement.  One particular disadvantage of deterrence is that a penalty perceived as severe (which is implied by definition) and therefore not achieving a good fit with a regulated firm’s conception of what is retributively appropriate may prompt a feeling of injustice and resentment, creating a corresponding unwillingness to co-operate or comply in future.  This may have major implications for enforcement, given the extent to which regulators are dependent upon those they regulate (see further Thornton et al. 2005).

These more recent works of Robert Kagan present a more nuanced approach to socio-legal studies of regulation reflecting the growing interest in ideas of corporate social responsibility and mounting a challenge to the assumption that economic interest alone drives business.  His research points the way forward, and suggests that future research should, among other things, explore further the conditions of compliance, and return to questions of regulatory enforcement and its impact on compliance.  A further set of questions have to do with effectiveness in actually preventing or reducing harms, indicating a need to get further into business organisations to understand business responses to regulation even better in an effort to appreciate the relationship between different methods of regulatory implementation and their effects, and the relationship of regulation to the other forces shaping business responses.  Understanding how the motivations - instrumental, moral and social - of the regulated affects their compliance is critical to the design of effective regulations and strategies for their enforcement. Perhaps the most salient policy implication of Kagan’s recent research is that effective regulation requires a variety of forms of implementation to produce compliant behaviour.  

Conclusion

Kagan’s ideas have been conveyed over the years with an impressive clarity of thought and language, the occasional welcome shaft of humour, and with a distinctive style of scholarship that helps us think about regulation more effectively.  He has given scholars of regulation some valuable conceptual tools.    His paper with John Scholz on ‘The Criminology of the Corporation’ (Kagan and Scholz 1984) in which the authors theorise about enforcement and compliance telling us about ‘amoral calculators’, ‘political citizens’, and ‘incompetents’, each image carrying with it its own regulatory enforcement strategy of (respectively) deterrence, persuasion and education must surely be one of the most cited in the whole of the regulatory literature. Similarly, in Shades of Green different types of management styles are organised conceptually by means of a five-category model consisting of ‘laggards’, ‘reluctant compliers’, ‘committed compliers’, ‘environmental strategists’, and ‘true believers’. Again, the essays by the many different hands in Regulatory Encounters are knitted together by the common thread of Kagan’s ideas about adversarial legalism, while much of the analysis in Shades of Green is organised around the idea of the licence.  

Another impressive feature of Kagan’s output is the security it gives the rest of us.  The research and the ideas are consistently grounded in carefully explored empirical reality.  The work is designed with ingenuity as well as great care, logic and symmetry.  Similarly, he makes general statements and is meticulous in the conclusions he draws, where necessary expressing a welcome candour about the difficulties social researchers encounter when working in sensitive areas.  Writing of the selection of problem areas which he and his colleagues explored in Regulatory Encounters, for example, Kagan reports that the book cannot support unqualified generalisations about any of the national legal systems as a whole or about the across-the-board economic impact of national styles of law and regulation.  In Regulatory Encounters each methodological caveat that might lead to alternative explanations, or might undermine certain findings, is explored fully and frankly.  In this connection, it is notable that one reviewer of Shades of Green concluded her evaluation by observing that she intended to make the book required reading for her graduate students studying research methods (Romero 2003).  
Kagan is a great comparatist.  The work is to be admired for the frequency with which it is set against a background of other legal systems, other ways.  The extent of Kagan’s intellectual extroversion is notable, having taken his empirical research to Australia, Canada, Japan, New Zealand, and various European countries.  Indeed, the more Kagan’s work has developed, the more it has been characterised by this close interest in and practical engagement with other legal systems and practices.  Regulatory Encounters and Shades of Green are both outstanding examples, comparing the regulation of business activities in economically advanced, yet contrasting, democracies.  Then there are two special issues of Law and Policy edited or co-edited by Kagan (see Law & Policy 1989; Law & Policy 2005), in which there is a strong comparative element.  Part of Kagan’s intellectual achievement is to blend together his interest in various legal systems with the institutional and cultural features that help shape regulatory behaviour, hence the continuing interest in adversarial legalism.  
Kagan’s research has addressed in a very direct way questions central to policy debates about the role of regulation.  It is constantly innovative, and marked by a desire always to move the study of regulation forward.   He has an instinct for major policy questions and dilemmas and for what really matters in policy terms.  Equally he has an unerring sense not only of the research questions that need to be asked but also of the ways in which they ought properly to be asked.  The research goes to the heart of two central questions of law and society that have become more important as economic activities have become global in scale and reach, namely the extent to which law may foster or impede economic activity and why people and organizations sometimes comply with but sometimes violate the law.  He can justifiably claim to be the first socio-legal scholar to have produced sustained research on the practices and processes of governmental regulation, and he continues to lead socio-legal thinking about regulatory problems.  Bob Kagan’s work is a compelling example of the type of research through which socio-legal studies can inform policy debates, if only to show politicians and policy-makers that matters are almost always much more complex than they prefer them to be.
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