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Unpublished Works in the Public Domain:  A Legal Assessment at Three 

In 2005, a previously unknown, unpublished Beethoven manuscript was discovered in an archival cabinet in an evangelical seminary just outside of Philadelphia.  The physical manuscript was auctioned at Sotheby’s in London, selling for nearly $2 million.  A Harvard musicology professor was quoted as saying about the new discovery, “This is big.  This is really big.”  What went unnoticed by most was that the copyright of the unpublished work had expired, because Beethoven has been deceased longer than seventy years, and the unpublished manuscript was not published before December 31, 2002.  The copyright part of the story was not even mentioned by the newspapers.  This is emblematic of the scant attention that the new unpublished public domain has gotten in its first three years in existence.  

On January 1, 2003, unpublished works began flooding into the public domain.  For the first time in U.S. history, all unpublished works—diaries, film left on the cutting room floor, family photos, sound recordings, forgotten paintings, fan mail, and everything else of our culture that remains unpublished—eventually become part of the unpublished domain.  Section 303(a) of the 1976 Copyright Act brought unpublished works under federal statute, giving them a copyright term of life of the author plus seventy years.  In the most general terms, unpublished works of authors that have been deceased over seventy years (or before 1936) are now in the public domain.  Because of the way the law is structured, the first very significant quantity of unpublished works entered the public domain on January 1, 2003, and so officially began the life of the unpublished public domain. 

Section 303(a) expands the public domain tremendously, especially when read with Section 104(a).  Section 104(a) of the Copyright Act states that all unpublished works will be protected by U.S. Copyright law, regardless of nationality of the author.  This means that if one is using an unpublished work in the US – publishing, distributing, or exercising any of the other bundles of rights in copyright – then one looks to US law to determine if it is in the public domain.  Every unpublished work from around the world of authors deceased before 1936 is in the public domain in the United States.  This includes the newly found Beethoven manuscript. 

But like so much of copyright, these new arrivals into the public domain are not without legal problems. After setting out the basic elements of Section 303(a), my paper turns to three legal issues that may keep unpublished works from being readily utilized.  First, my paper quickly looks at some of the legal impediments in sorting out what unpublished works meet the 303(a) requirements for additional copyright protection.  Section 303(a) gave copyright holders the opportunity to extend copyright through December 31, 2047 for unpublished works created before 1978, and published for the first time between 1978 and 2002.   Second, much of the new unpublished public domain may suffer from the well-publicized orphan work problem, especially for more obscure authors or works whose identifying features have been lost. My paper will apply a few examples of unpublished orphan works to see how the recommendations made by the Copyright Office as a means of freeing or further constricting unpublished potentially in the public domain. Finally, my paper looks at current contract restraints on archival materials, looking at recent case law on contract and copyright.  My paper asks whether in fact an unpublished public domain actually exists, or is it merely a legal fiction if both archives and those holding unpublished works can control use of the materials beyond the copyright term through contract. 
This paper will use the Beethoven manuscript, along with lesser known unpublished works, to illustrate the questions and challenges of the new creation unpublished public domain.    

( Visiting Assistant Professor, Seattle University School of Law and non-resident Fellow, Stanford Law School Center for Internet and Society.  This paper is part of a trilogy of papers on the unpublished public domain:  “Unpublished Works and the Public Domain:  the Opening of New Frontier,” (forthcoming Cardozo Arts and Ent. LJ, Fall 2006), “Unpublished Works:  International Implications of the Change in US Law,” European Intellectual Property Review (forthcoming, invited paper), and the latest version “Contract and Copyright:  The Case of Unpublished Works,” which is still in the writing stages.  This talk gives an overview of the entire landscape.  The papers so far have benefited from a LeverhulmeTrust Visiting Scholar grant during the 2005-06 at the London School of Economics.  Very early versions of the topic were given at Stanford’s CIS paper series, and more recently, the international section was given at Queen Mary Intellectual Property Research Institute at the University of London.  





