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Non-Commercial Copyright Infringement
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Capitol v. Thomas

Verdict 1: $222.000
Verdict 2: $1.92 million
Verdict 3: $1.5 million



_39 ELECTRONIC FRONTIER FOUNDATION

“The Court would be remiss if it did not take this opportunity
to implore Congress to amend the Copyright Act to address
liability and damages in peer-to-peer network cases such as
the one currently before this Court. .. . ./Defendant 5] status
as a consumer who was not seeking to harm her competitors
or make a profit does not excuse her behavior. But it does
make the award of hundreds of thousands of dollars in
damages unprecedented and oppressive.”

-- Judge Michael Davis
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“Under the Copyright Law of the United States, copyright owners may
recover up to $150,000 in statutory damages . . . per infringing file plus
attorney § fees in cases, whereas here, infringement was willful. In at least
one case ... over $20,000 per pirated file. . ..

In light of these factors, we believe that providing you with an opportunity
to avoid litigation by working out a settlement with use, versus the costs of
attorneys’ fees and the uncertainty associated with jury verdicts, is Very
reasonable and in good faith.”
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Irrational $$ chills speech
Irrational $$ chills innovation
Irrational $$ exacerbates other © problems

Irrational $$ does not serve copyright’s
purpose
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We can do better
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Toward A Rational Damages Regime

1) No $$ where reasonable good faith belief
that use was noninfringing

2) Minimum $$ unless some actual harm

3) No (or minimal) $$ where personal
noncommercial use

4) Clear and reasonable guidelines
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