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Mono Lake and the Evolving Public
Trust in Western Water

Abstract

The Mono Lake case is a lodestar in public trust jurisprudence. This article
discusses that case and explains how it revolutionized California water law. The
article identifies six principles established by the decision that place it in the
vanguard of public trust case law. It also examines some of the progeny of
the Mono Lake decision, both in California and in other western states. The
article claims that in the wake of Mono Lake, a half dozen western states have
recognized the application of the public trust doctrine to water rights, although
no other state has embraced all six of the tenets of the Mono Lake doctrine.
The article concludes that the the public trust doctrine’s deep historical roots
and conceptual coherence make it a promising vehicle by which to moderate the
excesses of the prior appropriation doctrine of western water law and replace
that doctrine’s “all or nothing” approach with what the article refers to as the
”accommodation principle,” under which both diversionary and instream uses
of water will be accommodated wherever feasible.
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INTRODUCTION

It has now been more than adozen years sincethe Cdifornia Supreme Court'sdecision in Nationa
Audubon Society v. Superior Court (Mono Lake).! Mono Lake was atruly remarkable decision; by any
measure, the opinion ranks in the top ten of American environmenta law decisions.? In Mono Lake, the
Cdifornia Supreme Court, in just afew pages, thoroughly modernized California water law. Because of
itsscarcity and itsimportance to So many other resource uses, water isthe most important natural resource
inthe American West.2 Unfortunately, Westernwater useislargely governed by anarchaic ruleof tempora
priority, the prior gppropriation doctrine.*

Because prior gppropriation alocates superior rights to the oldest uses, it promotes deadhand
control of thisgeneration'smost vita natural resource--awater law anaog of aperpetuity. TheMono Lake
decison refused to alow decisions made by past generations to shackle alocations of water resources by
this generation. The Cdifornia Supreme Court's invocation of the public trust doctrine to temper prior
appropriation principles might therefore be thought of as the water law equivaent of the rule against

perpetuities.®

The public trust doctrine, as interpreted by the Mono Lake court, means that the state has the
ability and responsibility to supervisewater usesaccording to both yesterday'straditionsand today'sval ues.
After Mono Lake, theformer can no longer overwhelm the latter. Instead, the state must consider and
accommodate both.® Both the proponents and opponents of Mono Lake have misunderstood this

1658 P.2d 709 (Cal.), cert. denied sub nom. Los Angeles Dep't of Water & Power v. National Audubon Soc'y,
464 U.S. 977 (1983).

AWhileno"topten” list of leading environmental |aw casesexists, Professor Rodgershascompiled "top twenty-
five" lists of leading articles and books. See WILLIAM H. RODGERS, JR., HORNBOOK ON ENVIRONMENTAL LAW
46-53 (2d ed. 1994). For an apocryphal accounting of leading Supreme Court environmental decisions, see Oliver A.
Houck, The Secret Opinions of the United States Supreme Court on Leading Casesin Environmental Law, Never Before
Published!, 65 U. COLO. L. REV. 459 (1994).

3See GEORGE C. COGGINSET AL., FEDERAL PUBLIC LAND AND RESOURCES LAW 363 (3d ed. 1993).

4See Charles F. Wilkinson, Aldo Leopold and Western Water Law: Thinking Perpendicular to the Prior
Appropriation Doctrine, 24 LAND & WATER L. REV. 1 (1989); see generdly 2 WATER AND WATER RIGHTS § §

11-17 (Robert E. Beck ed., 1991). On the shortcomings of allocating water on afirst-in-time basis, see Eric T.
Freyfogle, Water Justice, 1986 U. ILL. L. REV. 481, 492-99 (1986).

5The rule against perpetuities acts to promote the free alienability of land by prohibiting self-perpetuating
conveyances. See generally RICHARD R. POWELL, POWELL ON REAL PROPERTY, chs. 71-73 (1995).

5See infra notes 46-49 and accompanying text.
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accommodation principle.” Thus, more than a decade later, it is worth reconsidering the Mono Lake
decison and its effect, red and potential, on the redllocation of Western water resources.

Section | of this paper offers a brief review of the context which gave rise to the Mono Lake
decison. Section Il examines the Cdifornia Supreme Court's ruling and its effect on Mono Lake itsf.
Section 111 turns to the Mono Lake decison'slegacy; here, weidentify the six principlesfor which the case
gands and which give it lagting importance beyond its context and well beyond the boundaries of the Sate
of Cdifornia. Section IV then examines some of the more recent progeny of Mono Lake, bothin Cdifornia
and in other Western states. Although ahdf dozen Western states now recognize the public trust in water,
no state other than California has embraced al tenets of the Mono Lake doctrine. We believe thisis
because the accommodation principle a the heart of Mono Lake is not widely understood. Therefore,
sectionV concludeswith an elaboration of the accommodation principle because Mono Lake'spublic trust
precepts may have greater influence on Western water law in the future than they have had in the past.

I. BACKGROUND
A. The Mono Lake Ecosystem

Mono Lakeis now a symbol, perhaps the preeminent one, of the modern struggle over the use of
Westernwater. Lying on the east dope of the high Sierrain eastern California--some 190 mileseast of San
Francisco and some 300 miles north of Los Angeles--the lake is Stuated in a closed hydrologic basin,
walled in by the Sierraon the west and Great Basin ranges on the north, east, and south. (See map supra
at 702.) Mono Lakeisthusa"termind" lake becausedl surface runoff and groundwater seepageterminate
in the lake®

At approximately one-haf million years old, Mono Lake is one of the oldest lakes in North
America. Because of itstermind nature, it is highly saline, °presently two-and-a-half timesmore sdinethan
the Pacific Ocean. °But unlike most saline lakes which are shallow and fluctuate widely in sdinity, area,

"See, e.g., Scott W. Reed, Fish Gotta Swim: Establishing L egal Rightsto I nstream Flowsthrough the Endangered
Species Act andthe Public Trust Doctrine, 28IDAHO L. REV . 645, 664-65 (1992) (interpreting publictrust doctrinetogive
priority to seagulls over urban drinking water users); cf. James L. Huffman, A Fish Out of Water: The Public Trust in
a Constitutional Democracy, 19 ENVTL. L. 527 (1989) (arguing that the public trust doctrine violates the Federal
Constitution's takings clause by frustrating reasonabl e expectations of property owners).

SMONO BASIN ECOSYSTEM STUDY COMM'N, NAT'L RESEARCH COUNCIL, THE MONO BASIN
ECOSY STEM: EFFECT OF CHANGING LAKE LEVEL 12-13 (1987

°ld. at 15.
1919, at 1, 14. The Los Angeles Department of Water and Power, in 21987 study, estimated that 285 million tons

of mineralsare dissolved in Mono Lake. Jones & Stokes Associates, Draft Environmental Impact Report for the Review
of Mono Basin Water Rights of the City of Los Angeles 3B-9 (California State Water Resources Board, 1993
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and depth, Mono Lake is large and deep, with fewer variaions in sdinity.'* Its age, depth, and sdlinity
makeit of particular scientific vaue; it isespecidly useful for globa warming and radioactive waste disposal
sudies®

Mono Lakes dinity (approximately 92 grams per liter in 1988) dso makesit an ided habitat for
brine shrimp and akadi flies, which feed on dgae suspended in the lake's waters or attached to the lake
bottom.*2 The brine shrimp and flies are the principal food source for about one million migratory birds
annudly. The mogt notable of the bird species are some 50,000 California gulls, comprising that species
second largest colony, and 750,000 eared grebes, making up about thirty percent of the North American
population. 4

B. The Diversons

The Los Angdles Department of Water and Power (DWP) began diverting water from four of the
five fresh water tributary streams that feed Mono Lakein 1941.%° Over aforty-five year period between
1941 and 1985, diversions averaged 68,100 acre-feet per year.'® But the DWP diversionsincreased to
90,000 acre-feet per year in 1969, congsting of approximately seventeen percent of the city of Los
Angeles water supply,'’ so that by 1970 Los Angeles was diverting nearly dl of the water in the lake's
major tributaries. ®As a consequence of these diversions, the lake level--which in 1940, was a an
elevation of 6,417--dropped forty-five feet by late 1981, to 6,372 feet.'® This reduced thevolume of the
lake by more than one-hdf (from 4.5 to 2.2 million acre-feet) and doubled its inity leve (from roughly

UNATIONAL RESEARCH COUNCIL, supranote 8, at 16. Thefinal EIR incorporates the draft EIR without its
revision or republication. Jones& Stokes Associates, Final Environmental Impact Report for the Review of Mono Basin
Water Rights of the City of Los Angeles 1-1 (California State Water Resources Board, 1994).

2NATIONAL RESEARCH COUNCIL, supranote 8, at 18-19:

BDaniel Botkin et al., The Future of Mono L ake: Report of the Community and Organi zation Research I nstitute
"Blue Ribbon Panel" for the Legislature of the State of California6 (Univ. of Calif. Water Resources Center, 1988).

41d. Other important Mono Lake bird species include about 80,000 Wilson's phalaropes (10% of the world's
population); 60,000 red-necked phal aropes (2% to 3% of the Western Hemi sphere population); small numbersof Caspian
terns; and some 380 snowy plovers (about 11% of the California population). Id. at 6-8.

*Thefivemajor Mono Basin streamsareRush, LeeVining, Walker, Parker, and Mill Creeks, whosemean natural
runoff of 150,000 acre-feet per year represents approximately 75% to 85% of thetotal surface and subsurfaceinflowsto
Mono Lake. The DWP diverted water from all but Mill Creek. About three-quarters of the 150,000 acre-feet comesfrom
the two largest streams, Rush and Lee Vining. NATIONAL RESEARCH COUNCIL, supranote 8, at 29.

NATIONAL RESEARCH COUNCIL, supranote 8, at 8.

YNATIONAL RESEARCH COUNCIL, supranote 8, at 8.

¥Mono Basin EIR, supranote 10, at S-1.

®Botkin et al., supranote 13, at 1.
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50 to 100 grams per liter). 2

The DWP's increased diversions beginning in 1969 may be traced to the spectacular loss that
Cdifornia suffered before the United States Supreme Court in the Colorado River litigation of the 1950s
and 1960s.2! In 1963, the Supreme Court ruled, in Arizonav. Cdifornia, that the upriver states of Arizona
and Nevada were entitled to some three million acre-feet of Colorado River water,”? much of which
Cdifornia had been diverting or planned to divert.?® A year later, the Court confirmed these al ocations,?*
and Cdifornia began to search for additiona water supplies. The largest user in the state, the DWP, had
one gpparently ready source of increased supplies in the mountain streams that feed Mono Lake.

The DWP had acquired water rightsto divert virtualy al of four of thefive principa feeder sreams
to Mono Lakein 1940, over ageneration before the Supreme Court's decision.® However, the DWP had
neither the capacity nor the need to divert the entire flow of these streams. Instead, the agency contented
itsdf with an aqueduct carrying roughly haf the capacity of that which the DWP was entitled to under its
state water right.2® The result in Arizonav. Cdlifornia prompted the DWP to expand its capacity, and it
completed construction of asecond agueduct in 1970.%” By 1979, Mono Basin water constituted nearly
twenty percent of the City of Los Angeles water supply.?®

The increased DWP diversons caused rapid depletion of the level of Mono Lake. By the early
1970s, the declining lake levels transformed Negit 1dand, a mgor breeding area for the Cdifornia gulls,
into a peninsula and exposed the gullsto predation by coyotes.® This exposure caught the attention of the
environmental community, and a number of organizations, led by the Nationd Audubon Society and the
Mono Lake Committee, filed suitin 1979 to restrainthe DWP'sdiversions® The environmentdistsdaimed

2Botkin et al., supranote 13, at 1.

2See Charles J. Meyers, The Colorado River, 19 STAN. L. REV. 1, 37-46 (1966).
2Arizonav. California, 373 U.S. 546, 565 (1963).

BSee Meyers, supranote 21, at 41.

2Arizonav. California, 376 U.S. 340 (1964).

BNational Audubon Soc'y v. Superior Court (Mono Lake), 658 P.2d 709, 711 (Cal.), cert. denied, 464 U.S. 977
(1983).

%®Seeid.

.

28See Brian E. Gray, The Modern Erain CaliforniaWater Law, 45 HASTINGSL.J. 249, 263 (1994).
2Botkin et al., supranote 13, at 3.

The DWP anticipated that, over the course of the next 80-100 years the lake level would drop an additional
43 feet. By then the lake would be 56% smaller on surface and 42% shallower than it was in 1940. Environmentalists
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that continued DWP diversons in disregard of the effects on the lake and its environment violated
Cdifornias public trust doctrine:3 After considerable procedura maneuvering, **the Cdifornia Supreme
Court handed down its landmark decision in February 1983.

I1. THE DECISION

Justice Broussard's opinion for the court upheld the environmentalists clams that the public trust
doctrine applied to the DWP's diversions. Because the diversions were located on nonnavigable waters,
this ruling expanded the scope of the doctrine beyond the confines of navigable waters™® that is, those
waterswhichflow over state-owned submerged lands. Further, the court applied thetrust doctrineto water
diversions* and, in the process, transformed what some may have thought to be apeculiar rule governing
tideland conveyances and public accessinto afundamenta principle of water law. This expanded scope
of the public trust was the consequence of the court's adoption of a broad-ranging "affects’ test, under
whichthe trust doctrine burdens al activities adversdly affecting the tate'strust resources.®  Thiswelr
diversons on nonnavigable tributaries are subject to trust restraints if they injure navigable waters, the
state's trust resources., ¥

expected even worse; plaintiffs estimated that in 50 years the lake would drop 50 feet and be about 20% of its original
size. See Mono Lake, 658 P.2d at 715.

*Theenvironmentalistshad four separate concerns. |n addition to the concern over theexposure of bird habitat
to predators through the creation of land bridges, they were concerned over the loss of 25 square miles of thelake, the
ensuing increased salinity which threatened the lake's food chain, and the exposure of some 18,000 acres of lakebed
composed of finealkali silt which, whenwindblown, constituted ahazard to both human and animal respiratory systems.
See Gray, supra note 28, at 264.

%2The environmental groups first filed suit against the DWP on May 21, 1979. Mono Lake, 658 P.2d at 716-17.
The DWP then cross-complained against more than 100 others claiming water rightsin the Mono Basin, including the
federal government. The DWP's position was that if itswater rightswere burdened by the public trust, then so werethe
water rights of al other claimants, including the federal government, so that in effect a basin-wide adjudication was
necessary. The federal government then removed the case to the federal District Court for the Eastern District of
Cdifornia, which invoked the abstention doctrine and remanded the case to the state court for resolution of the
unresolved state law i ssues regarding the public trust doctrine. See Harrison C. Dunning, The Public Trust Doctrineand
Western Water Law: Discord or Harmony?, 30 ROCKY MTN. MIN. L. INST. § 17.

3Mono Lake, 658 P.2d at 721. For background on the public trust doctrine in California, see Harrison C.
Dunning, The Significance of California's Public Trust Easement for CaliforniaWater RightsLaw, 14U.C. DAVISL.REV.
357, 362-72, 378-95 (1980). For a 50-state overview, see DAVID C. SLADE ET AL., PUTTING THE PUBLIC TRUST
DOCTRINETO WORK (1990); amore recent survey, which collects many of the numerous articleswritten on the public
trust doctrine, is Hope M. Babcock, Has the U.S. Supreme Court Finally Drained the Swamp of Takings Jurisprudence?
The Impact of Lucasv. South Carolina Coastal Council on Wetlands and Coastal Barrier Beaches, 19 HARV. ENVTL.
L. REV. 1, 36-54 (1995).

%Mono Lake, 658 P.2d at 721.
)d. at 728.

*®|d. at 721.
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Fromawater law perspective, perhagpsthe most significant aspect of the Mono Lake decisonwas
the court's determination that the state lacked authority to convey vested rights that were harmful to trust
resources. According to the court, al property rights in water remain subject to the public's paramount
interest.®” The state may grant nonvested water rights that harm trust uses, but al such usufructs remain
subject to revocation.® More important, the state, as trustee, must exercise continuous supervision to
ensurethat the trust values are continuously considered, and that trust uses are not needlesdy destroyed.®
In this "continuous supervisory role' over the state's navigable waters, the state may modify or revoke
previoudy granted (but nonvested) water rights where necessary to accommodate trust uses®® As
Professor Gray has observed, Mono Lake authorizes the state, acting either through the courts or the state
water board to modify existing water rights to ensure that water use "keep s pace with contemporary
economic needs and public values*

While the Cdlifornia Supreme Court denied the existence of vested rights harmful to the trug, it
did not apply the rule of the tidelands trust doctrine cases that barred the dienability of title*? Instead,
recognizing that the prosperity and habitability of much of the state depended upon water diversionsharmful
to trust purposes, the court authorized the state to grant nonvested rightsinconsi stent with thetrust, but only
after condidering and weighing diversionary benefitsand trust damages.*® The court ordered the state water
board to ensure that no water diversions needlesdy destroy trust values; according to Justice Broussard's
opinion, the trust doctrine required the tate to avoid or minimize harm to trust uses "o far as feasible"*
In order to fulfill thisfeasibility sandard, the Sate had to study trust usesin light of current knowledge and
needs and avoid unnecessary damage to trust resources.*®

To make the diversons from the Mono Lake tributaries consonant with the public trust doctrine,
the court ordered the state water board to reconsider water allocation in the Mono Lake Basin and

d. at 727.

*¥|d. at 728.

#|d.

“1d. Thisistrue even where allocation decisions included public trust review. Id.

“Gray, supranote 28, at 266. Gray has argued that although the Mono Lake court did not ground its holding
ontheCaliforniaConstitution'sdoctrine of reasonableuse (CAL. CONST. art. X, 8 2), thecaseisneverthelessalandmark

in reasonabl e use jurisprudence, since the court emphasized that

“2See City of Berkeley v. Superior Court, 606 P.2d 362 (Cal. 1980); Marks v. Whitney, 491 P.2d 374 (Cal. 1971);
Peoplev. CdliforniaFish Co., 138 P. 79 (Cal. 1913).

4Mono Lake, 658 P.2d at 712.
“d.

“|d.
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undertake "an objective study" of the effect of the DWP's diversions on trust resources*® This actualy
would be thefirgt evaluation of the effect of these diversions, since the state origindly granted the DWP's
water rights without study under the mistaken impression that it had no discretion to deny the diversions*’
The god of this study, the court made clear, wasto seek an accommodeation of both diversonary usesand
public trust vaues.*® Thus, the public trust doctrine is more than an affirmation of the sate's power to use
public property for public purposes; it is aso a declaration of the state's duty to protect the peopl€e's
common heritage in water by reconciling diversonary uses and trust values wherever feasible. %°

1. THE LEGACY

The Mono L ake decision made sx large contributions to public property law. These contributions
make Mono Lake a case that every student of property jurisprudence should study.*

A. Expanded Geographic Scope of the Trust

The most obvious contribution of Mono Lakeisitsextension of thetrust doctrine beyond navigable
waters to reach nonnavigable tributaries that affect navigable waters.®* Even moreimportant than reaching
nonnavigable tributaries was the court's ruling that the trust encumbered water diversons.>® The latter

expansion elevated the public trust doctrine from an arcane public right to use tidelands and lands
%meerged beneath navigable waters to a doctrine with the potentia of modernizing Western water law.

B. Purpose of the Trust

A second important aspect of Mono Lake is the court's declaration that the purpose of the public

1 d. Seeinfranotes 113-45 and accompanying text.
“’Mono Lake, 658 P.2d at 728.

®1d. at 712.

“1d. at 724.

%See Harrison C. Dunning, The Public Trust: A Fundamental Doctrine of American Property Law, 19 ENVTL.
L. 515, 524-25 (1989) (arguing that Mono Lake should be included in the first-year Property course).

5IMono Lake, 658 P.2d at 721. Cf. Golden Feather Community Assnv. ThermalitoIrrigation Dist., 257 Cal. Rptr.
836 (Cal. Ct. App. 1989), discussed infra notes 191-96 and accompanying text (refusal to extend public trust to
nonnavigable waters not affecting navigable waters).

2 Mono Lake, 658 P.2d at 721.
%3See generally Helen Ingram & Cy R. Oggins, The Public Trust Doctrine and Community Valuesin Water, 32

NAT. RESOURCES J. 515 (1992); Ralph W. Johnson, Public Trust Protection for Stream Flowsand LakeLevels, 14 U.C.
DAVISL. REV. 223 (1980); Jan S. Stevens, The Public Trust and In-Stream Uses, 19 ENVTL. L. 605 (1989).
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trust doctrine was coincident with changing public needs> That is, public trust purposes, like wills, are
ambulatory *--they change with thefelt necessities of the current generation. On this point, the Mono Lake
court smply reinforced prior Cdifornia public trust law. Over a decade earlier, in Marks v. Whitney, the
Cdifornia Supreme Court had added ecologica and recreationd purposesto thetraditiona triad of public
trust uses of commerce, fishing, and navigation.® These expanded trust purposes make the Cdifornia
doctrine avehicle for in Stu protection of resources, in addition to the traditiond trust remedy of public
access.”” That this protection is not absolute and has not reached dl the logical trust resources™® does not
undermine the significance of this expangon of the public right.

C. Nonvested Nature of Water Rights

A thirdimportant agpect of Mono Lakeisthat it makes clear that water rightsthat affect public trust
resources are inherently nonvested property interests; thet is, they are revocable by the state>® And when
revoked, private parties have no claim for just compensation under the takings clause of the Condtitution.®
The latter follows from the former because, as Professor Sax has observed, the Supreme Court has
employed adefinitiond view of property, meaning that if onesrights are defined as contingent at the outset,
they cannot later ripen into vested rights protected by the Fifth Amendment's Just Compensation Clause.®!

5Mono Lake, 658 P.2d at 729.

%" So essential afeature of awill isrevocability that the insertion...of aclause [in the will] providing that it is
not to be revoked has no effect in preventing revocation.... This revocable quality of the will iswhat is usually meant
when itissaid that thewill isambulatory.” WILLIAM J. BOWEET AL., PAGE ON THELAW OFWILLSS§ 5.17, at 208
(1960).

seMarksv. Whitney, 491 P.2d 374 (Cadl. 1971).
57See 4 WATER AND WATER RIGHTS, supranote 4, 88 30.02(€), 33.02.

%See, e.g., Eric T. Freyfogle, Ownership and Ecology, 43 CASEW. RES. L. REV. 1269 (1993); Ralph W. Johnson,
Water Pollution and the Public Trust Doctrine, 19 ENVTL. L. 485 (1989); Mary Kyle McCurdy, Public Trust Protection
for Wetlands, 19 ENVTL. L. 683 (1989); Gary D. Meyers, Variation on a Theme: Expanding the Public Trust Doctrine to
IncludeProtectionof Wildlife, I9ENVTL. L. 723(1989); Alison Rieser, Ecological PreservationasaPublic Property Right:
An Emerging Doctrinein Search of aTheory, 15 HARV. ENVTL. L. REV. 393 (1991).

*®National Audubon Soc'y v. Superior Court (Mono Lake), 658 P.2d 709, 712, 723, 729, 732 (Cal.) (vested rights
do not bar reconsideration of allocation of water resources), cert. denied, 464 U.S. 977 (1983).

%y.S. CONST. amend. V; amend X1V, § 1.
®1See Joseph L. Sax, The Limits of Private Rightsin Public Waters, 19 ENVTL. L. 473, 481-82 (1989); Joseph L.

Sax, Rights That "Inherein the Title Itself": The Impact of the Lucas Case on Western Water Law, 26 LOY.L.A.L.REV.
943, 944 (1993) [hereinafter Sax, Rights]
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This is true of public land grazing rights®® aswell as Mississippi *%and Washingtorf* tidelands, and water
rightsin Cdiforniaare surdly no different.® The Mono Lake court referred to water rights as nonvested
usufructs,% aview the Cdifornia Supreme Court has held with respect to permitted usesin trust resources
since Boone v. Kingsbury in 1928.%

Actudly, theinherently nonvested nature of water rightsisno specid quirk of Cdiforniawater law.
Privaterightsin Western water have aways been contingent. Western satesuniformly prohibit water rights
holders from wasting water® and confine the scope of their right to water that can be used for beneficia
uses.®® They dso generdly impose significant restraints on the dienation of water rights in an effort to
protect the reliance of third parties on return flows. °Mono Lake thus only reinforces the fact that water
rights have dways been contingent and heavily regulated.

But because Mono Lake imbeds these principles in the sate's common law, the case may have
added sgnificance in the wake of recent United States Supreme Court takings clause doctrine. In Lucas
v. South Carolina Coastal Council, the Court ruled that state common law property rules define what is

%2United Statesv. Fuller, 409 U.S. 488 (1973) (no compensabl e taking where grazing permit hasincreased value
of ranch and isthen withdrawn).

5pPhillips Petroleum Co. v. Mississippi, 484 U.S. 469 (1988) (since Mississippi caselaw consistently recognized
statetitle to all lands subject to ebb and flow of thetide, even if not under navigable waters, there were no legitimate
private property expectationsin thoselands). Phillipsaffirmed that the geographic reach of the publictrust doctrinewas
afunction of statelaw. However, thecaseof the publictrust doctrine--initsapplicationtotraditionally navigablewaters--
may well be federal. See infra notes 93-98 and accompanying text (discussing statehood acts).

%Qrion Corp. v. Washington, 747 P.2d 1085 (Wash. 1987), cert. denied, 486 U.S. 1022 (1988) (no compensable
taking for denial of adredge or fill permit because tidelands were subject to the public trust doctrine).

®National Audubon Soc'y v. Superior Court (Mono Lake), 658 P.2d 709, 723, 724 (Cal.), cert. denied, 464 U.S.
977 (1983), citing People v. CaliforniaFish Co., 138 P. 79 (Cdl. 1913); City of Berkeley v. Superior Court, 606 P.2d 362 (Cal.
1980). See also Gray, supra hote 28, at 253-66, discussing Mono Lake as alogical outgrowth of Joslin v. Marin Mun.
Water Dist., 429 P.2d 889 (Cal. 1967) (interpreting the California Constitution's doctrine of reasonable use to allow the
state to declare an outmoded use unreasonabl e and to reall ocate the water to a new, more socially valued use).

%Mono Lake, 658 P.2d at 712.

5Boonev. Kingsbury, 273 P. 797 (Cal. 1928) (right to erect oil derricks on trust landssubject to revocation for
interference with public trust).

®See 2 WATER AND WATER RIGHTS, supranote 4, § 12.03(c)(2), at 107. See, e.g., CAL. CONST. art. X, §2.
82 WATER AND WATER RIGHTS, supranote 4, § 12.03(c)(2), at 106-16.
The so-called "no-injury" rule which restricts any transfer which would harm another water right holder

hampers water rightstransfers. 2 WATER AND WATER RIGHTS, supranote 4, § 16.02(b), at 277-90; see also George
A. Gould, Water Rights Transfers and Third-Party Effects, 23 LAND & WATERL. REV. 1, 13-18 (1988).
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condtitutionaly compensable under the takings clause.”* Under Lucas, then, because the common law of
public trust doctrine (aswdl asby the state'slegidation prohibiting waste and redtricting water to beneficia
uses %) makesal Caiforniawater rights contingent, there can by definition be no compensabletaking when
the state reallocates water to serve trust uses.”

D. The State's Continuous Supervisory Duty

A fourth important aspect of Mono Lake is the court's recognition of the state's continuous
supervisory duty. The Mono Lake court ruled that because of the importance of water diversions to
Cdifornias economy, the state may grant nonvested usesthat harm the public trugt, but only under certain
conditions. First, the state must consder trust values, balancing them againgt the benefit of water
diversions.”* Second, the state must avoid needless destruction of trust resourceswhenever feasible.”® This
two-part test is ameans to ensure that the state does not alow substantia impairment of trust uses, atrust
coneept that goes back to the Supreme Court's llinois Central Railroad decision of a century ago.”™

The Mono Lake court's directive to the state to continuoudy supervise trust vaues and consider
less damaging diversonary dternatives makes the public trust doctrine in Cdifornia seem like the kind of
obligation that the Cdifornia Environmental Quality Act (CEQA) imposes on state and loca agencies.””
But CEQA applies only to new projects;® the public trust doctrine's continuous supervisory duty applies
to al water diversons that harm trust resources. Moreover, the trust doctrine establishes substantive

112 S. Ct. 2886, 2901 (1992). See Sax, Rights, supra note 61; Colloguium on Lucas, 23 ENVTL. L. 869 (1993).
"2CAL. WATER CODE § 100 (West 1971 & Supp. 1993); CAL. CONST. art. X, § 2.

"See also Stevens v. Cannon Beach, 835 P.2d 940, 942 (Or. Ct. App. 1992) (no taking for denying a beach
development because the right to devel op Oregon beaches was never a private right under Oregon law), aff'd, 854 P.2d
449 (COr. 1993), cert. denied, 114 S, Ct. 1332 (1994).

"National Audubon Soc'y v. Superior Court (Mono Lake), 658 P.2d 709, 712 (Cal.), cert. denied, 464 U.S. 977
(1983).

"Id. at 712, 728.

6" T]he abdication of the general control of the State over lands under the navigable waters of an entire harbor
or bay, or of aseaor lake...is hot consistent with the exercise of that trust which requires the government of the State
to preserve such waters for the use of the public." Illinois Cent. R.R. v. lllinois, 146 U.S. 387, 452-53 (1892).

""Under CEQA, CAL. PUB.RES.CODE 88§ 21,000-21,194 (West 1986 & Supp. 1995), officials must study
potentially significant environmental effects of a proposed project and choose less damaging alternatives where
possible. CAL. PUB. RES. CODE § 21,002 (West 1986). See also Amy L. Glad, Casenote, Laurel Heights Improvement
Association of San Francisco, Inc. v. Regents of the University of California: The Lucas Court'sFirst Look at CEQA, 22
PAC. L.J 289, 290 (1991).

8See Naci miento Regional Water Mgmt. Advisory Comm. v. Monterey Water Resources Agency, 19 Cal. Rptr.
2d 1 (Cal. Ct. App. 1993) (ongoing projects exempt from CEQA).
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standards that impose limits on ecologica degradation. In contrast, CEQA'sdutiesarelargely procedurd.
Under CEQA analysis, thefeasihility standard isaimed at ensuring that aproposed project remainsfeasible
despite environmentd requirements, under public trust andyss, feashility serves to limit not the type of
environmental mitigation, but rather the amount of environmental damages sustained by trust resources.™

The feasihility sandard inherentin the state's continuous supervisory roleisthe bottom line of public
trust law. This standard anticipates accommodation of trust purposes and existing uses. Thetrust doctrine
seeks coexistence, not defeasance. Inthisrespect, implementation of thedoctrineresembl esimplementation
of federd reserved water rights which courts gpply with "sengtivity" to the effects on current water rights
holders.®° Coupled with the ambulatory nature of trust purposes--the need to consider contemporary
economic needs, information, and public vauesin resolving conflicts between trust resources and existing
uses--and the nonvested nature of water rights, ®'the feasibility standard means that consumptive water
users have the burden to minimize ther diverson's effects on trust property. Because of its continuous
supervisory role, the state must periodicaly ascertain what trust uses require.

Ultimatdy, thefeasibility standard meansthat trust usesmust be accommodated eventuadly; it means
that public rights must be fulfilled. 8But the feasibility standard also means that not all trust uses must be
satidfied in the short run, and that fulfilling trust purposes without destabilizing exiging users is the
overarching god of the public trust doctrine. Failure to understand the centrd role of thefeasibility sandard
has caused public trust opponents to unnecessarily react againgt the trust doctrine, viewing the doctrine as
adegtabilizing force in Western water law. &

E. Public Standing

A fifth important aspect of Mono Lakeis an overlooked consequence of the public trust doctrine:
itsimplicit grant of public access to the courts to enforce the doctrine. For a doctrine whose overarching

™See Cynthia L. Koehler, Water Rights and the Public Trust Doctrine: Resolution of the Mono Lake
Controversy, 22 ECOLOGY L.Q. (forthcoming Oct. 1995).

8United Statesv. New Mexico, 438 U.S. 696, 718 (1978) (Powell, J., dissenting in part); United Statesv. City &
County of Denver, 656 P.2d 1, 19-20 (Colo. 1982); Inre Genera Adjudication of BigHorn River System, 753 P.2d 76, 111-12
(Wyo. 1988), aff'd on other grounds by an equally divided Court, 492 U.S. 406 (1989).

81See supra notes 59-73 and accompanying text.

82See Environmental Defense Fund, Inc. v. East Bay Mun. Util. Dist., No. 425955 (Alameda County Super. Ct.,
Jan. 2, 1990) (statement of decision in the Lower American River adjudication), discussed infra notes 180- 90 and
accompanying text, where the court stated that the public trust "occupies an exalted position in any judicial or
administrativedetermination of water resourceallocation.” Id. at 27. Although the court ruled that diversionary usesand
public trust uses must be balanced to determine whether the "fullest beneficial use of water" has been achieved, as
required by Article X, 8 2 of the California Constitution, Mono Lake required a court to go beyond this balancing to
ensure against needless harm to public trust uses and, wherethe harmissignificant, "fullest beneficial use of water may
be precluded as aviolation of the public trust." Id.

8Seg, e.g., Huffman, supranote 7.

11
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principlesmight bethought of aspublic accessto trust resourcesand to decision makerswho alocatethose
resources,® public access to the courts to ensure enforcement requires no great intellectud leap. In fact,
public standing to enforce trust purposes predates the Mono Lake decision, being first articulated in
Cdiforniain the 1971 Marks v. Whitney case®

However, public standing to enforce the trust has particular importancein the water rights context.
Fird, it overcomes whatever standing and burden of proof problems a member of the public might
encounter in seeking to enforcethe anti-waste and beneficial userequirementsof statewater law. Members
of the public have saldom enforced these requirements® alegacy of the anachronistic concept that water
dlocation is aprivate lawv métter. The trust doctrine makesit clear that water dlocationis, infact, anissue
of the greatest public sgnificance.

Second, universd public sanding to enforce the trust makes clear that the trust confines, as well
as enables, sate water regulators, that is, the trust doctrineis not only a grant of authority to continuoudy
superviseand periodicaly redlocate water uses, but also an obligation to do s0.8” And thisobligationisone
that the public may enforcein court.

F. Origin of the Trust

The sxth lagting contribution of Mono Lake is the court's determination that the trust doctrine in
Cdifornialaw was of common law origin.® This, of course, gives the trust doctrine the samewellspring as
the prior appropriation doctrine,® dthough al Western states have subsequently codified the public trust.*
The trugt doctrine's common law origins can, in fact,be traced back to medieva England and ultimately to

8See Michael C. Blumm, Public Property and the Democratization of Western Water Law: A Modern View of
the Public Trust Doctrine, 19 ENVTL. L. 573, 578-79 (1989).

®Marksv. Whitney, 491 P.2d 374, 381 (Cal. 1971). Seealso Environmental Defense Fund, Inc. v. East Bay Mun.

Util. Digt., 605 P.2d 1 (Cdl. 1980) (public interest organization permitted to sue to enjoin allegedly unreasonabl e uses of
water).

%See, e.g., George W. Pring & Karen A. Tomb, License to Waste: Legal barrier to Conservation and Efficient
Use of Water inthe West, 25 ROCKY MTN. MIN. L. INST 25-1 (1979); Steven J. Shupe, Wastein Western Water Law:
A Blueprint for Change, 61 OR. L. REV. 483 (1982).

8"National Audubon Soc'y v. Superior Court (Mono Lake), 658 P.2d 709, 728 (Cal.), cert. denied, 464 U.S. 977
(1983). Oncethe state has approved an appropriation, the public trust imposes a duty of continuing supervision over
the taking and use of the appropriated water. In exercising its sovereign powerto allocate water resourcesin the public
interest, the state is not confined by past allocation decisions which may beincorrect in light of current knowledge or
inconsi stent with current needs. Id.

®d. at 718.

®rwin v. Phillips, 5 Cal. 140 (Cal. 1855).

%See 2 WATER AND WATER RIGHTS, supranote 4, § 12.01, at 83-90.



Blumm and Schwartz: Mono Lake and the Evolving Public Trust in Western Water

Roman law. *'Consequently, there are sound historical and conceptua reasons for grounding the public
trust in common law. However, the doctrine's common law roots may help to explain its rather dow
evolution in Western water circles. *Many courts may view recognition of the trust doctrine in Western
water law to condtitute unwarranted judicid activism.

In redlity, there are other legitimate sources of the trust doctrine, three of which bear mentioning.
The doctrine's source may beinindividud acts of state admisson to the Union. As Professor Wilkinson
has pointed out, those acts of Congressimplicitly conveyed to the satestitleto the submerged land benesth
their navigable waters® It requires no great conceptud difficulty to see that this remarkable rea estate
conveyance came with some strings attached; whilethe stateswere granted titleto these lands, thetitlewas
encumbered with atrust obligation that they use the lands for trust purposes.® This interpretation of the
doctrine's origins would make the doctrine a federd one and would help to reconcile some vintage
Supreme Court cases, including the Illinois Central Railroad case®®

Under this view, the scope of the federal public trust doctrine would be limited to those lands to
which the states receive title upon admission. States like Cdifornia which have expanded the doctrine to
include nonnavigabl etributariesmight do so asaconsequence of satelaw, but thefederal scopeof thetrust
doctrine would be the minimum. **No state could deny the trust doctrine atogether, absent a change in
federd law.

Another source of the state public trust doctrine may bein state congtitutions, most of which declare
that water and other resources belong to the public or must be used for public uses.®” A few states have

*"Mono Lake, 658 P.2d at 718-19. See Dunning, supranote 32, at 419; Ingram & Oggins, supranote53, at 519-21;
Joseph L. Sax, The Public Trust Doctrinein Natural Resource Law: Effective Judicia Intervention, 68 MICH. L. REV. 471,
475 (1970); Jan S. Stevens, The Public Trust: A Sovereign's Ancient Prerogative Becomes the People's Environmental
Right,14U.C. DAVISL.REV. 195, 198 (1980); CharlesF. Wilkinson, The Headwaters of the Public Trust: Some Thoughts
on the Source and Scope of the Traditional Doctrine, 19 ENVTL. L. 425, 429 (1989).

92Seeinfrapart V.
%Wilkinson, supranote 91, at 442-48. See Pollard's Lesseev. Hagan, 44 U.S. (3 How.) 212 (1845).
%4See Wilkinson, supra note 91, at 450-53.

®Illinois Cent. R.R. v. Illinois, 146 U.S. 387 (1892). Although the Court "did not address the question whether
the fiduciary obligation... arises from state or federal law[,] [m]uch in the opinion suggests that [it] thought of the
obligation asone binding on all the stateswith regard to their sovereign lands." See4 WATER AND WATER RIGHTS,
supranote 4, § 30.02(b)(1), at 42.

%Wilkinson, supranote 91, at 464.

"The following state constitutional provisions expressly declare that water (and sometimes other resources)
belongstothepublic: ALASKA CONST. art. VI, 8 3(reservingfish, wildlife, and watersthat occur intheir natural state
"to the peoplefor common use"). Seealso ALASKA CONST. art. VIII, 8 4 (declaring asustained yield principlefor fish,
forests, wildlife, grasslands, and all other replenishable resources belonging to the state), 8 13 (calling for a prior
appropriation system of water rightslimited to state's purposes and to the general reservation of fish and wildlife), § 14

13
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recognized that these declarations, in effect, condtitutionalize the public trust doctrine within their borders®
It may bethat some Sate courtsare ableto seethe originsof the public trust in their state condtitutionsmore
reedily than they are to see it as a common law concept, or as a consequence of the state's act of
admisson.

Findly, in some states the trust doctrine may be a part of the state's water code® Such an
interpretation would give the trust doctrine a state statutory basis rather than a federal or common law
grounding. Some dtate Satutes may, in effect, codify common law principles which would preserve the
essentidly nonvested nature of water rights. However, where the trust doctrine is merdly a statutory
congtruct, it likely would make contingent only those rights acquired after the date of the statutory

(quaranteeing free accessto waters), § 15 (prohibiting exclusiverightsor special privilegesfor fisheries). Other express
state constitutional provisionsinclude: COLO. CONST. art. XV1, § 5 (declaring watersof all natural streamsto be public
property, dedicated to public use, subject to appropriation); MONT. CONST. art. IX, § 3, cl. 3 (declaring "surface,
underground, flood, and atmospheric" watersto be property of state subject to appropriationfor beneficial use). Seealso
MONT. CONST. art. I, § 3 (includingright to a"clean and healthful environment" as an inalienable individua right).
Further expressprovisionsare: N.M. CONST. art. XV1, § 2 (declaring unappropriated water as belonging to the public);
N.D. CONST. art. XI, § 3 (water shall remain state property for mining, irrigating, and manufacturing purposes); WY O.
CONST. art. VIII, 8 1 (declaring water to be the property of the state).

Other states use constitutional language that implies state ownership of waters. See CAL. CONST. art. X, § 2
(reasonable and beneficial use is in the public interest), 8 4 (prohibiting obstructions of public access to navigable
waters), 8§ 5 (declaring appropriation to be a public usesubject to regulation); see generally Ivanhoe Irrigation Dist. v.
All Parties& Persons, 306 P.2d 824 (Cal. 1957) (while state does not own water in that it may exclude beneficia userights,
state has an equitable title that resides in the water users of the state), rev'd on other grounds, 357 U.S. 275 (1958). For
other state constitutional language implying state ownership of waters, seeIDAHO CONST. art. XV, § 1 (declaring use
of watersto be apublic use); NEB. CONST. art. XV, 8§ 4 (declaring domestic and irrigation use of water to bea"natural
want"), 8§ 5 (dedicating use of water to the people for beneficial use), 8 6 (allowing for denial of right to divert
unappropriated waters "when such denial isdemanded by the publicinterest"); TEX. CONST. art. 16, § 59(a) (phrasing
natural resourceconservationand development policy inpossessory languageimplying stateownership of "its" waters);
see generally Lower Colo. River Auth. v. Texas Dep't of Water Resources, 638 S.W.2d 557, 562 (Tex. Ct. App. 1982)
("[s]tate water is a public trust and the State is under a constitutional duty to conserve the water as a precious
resource"), rev'd on other grounds, 689 S.W.2d 873 (Tex. 1984). See also Oregon Admission Act of Feb. 14, 1859, § 2
(declaring "rivers and waters, and all navigable waters" of the state to be "common highways and forever free").

Professor Grant recently reviewed a handful of casesin Wyoming, Colorado, and Montanainterpreting those states
constitutional provisions declaring water to be public property, but noted that all "concerned issues other than limiting
appropriationsto protect publictrust uses." Douglas Grant, Western Water and the Public Trust Doctrine: Some Realism
About the Takings Issue, 27 ARIZ. ST. L.J. 423, 465 (1995).

%Seg, e.g., CWC Fisheries, Inc. v. Bunker, 755 P.2d 1115, 1120-21 (Alaska1988); United Plainsmen Assnv. North
Dakota State Water Conservation Comm'n, 247 N.W.2d 457, 463 (N.D. 1976).

%For arecent example of |egislative codification of the public trust doctrine, seethefollowing provisionsof the
Oregon Water Code, all enacted in 1987: OR. REV. STAT.§  537.332(2) (1987) (defining an"in-streamwater right" as
aright "held intrust by the Water Resources Department for the benefit of the people of the State of Oregonto maintain
water instream for public use"); Id. 8 537.334(2) (1987) (declaring that instream water rights "shall not diminish
the public'srightsin the ownership and control of the waters of this state or the public trust therein); 1d. 8 5374550
(1987) (definition of "public use" includes uses "protected by the public trust").
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enactment.1®

The Mono Lake court's determination of the common law origins of the trust doctrine has
consderable historical and conceptual support. Litigants, state officials, and jurists should be aware,
however, that the common law isonly one of at least four sources of thetrust doctrine, at least with repect
to Western water. Recognition of these possibilitiesmay foster morewidespread acceptance of thedoctrine
in the future.

IV. THE AFTERMATH

The Mono Lake decison did not lead to animmediate hdt of the DWPsdiversions. The plaintiffs
gpent the next five yearsin an unsuccessful attempt to retain federd court jurisdiction over theissue of what
lake level the public trust required.®* Meanwhile, a series of suits were filed between 1984 and 1986
seeking to maintain flows in the Mono Badin tributary streams and a rescission of the DWP's permits for
faling to comply with flow requirements of the Cdlifornia Fish and Game Code.'? These effortseventualy
produced a judicid injunction preventing DWP diversons in late 1989.1% Findly, five years laer, in
September 1994, the state water board, after compiling an extensive environmenta impact report and
conducting an evidentiary hearing, issued an order that amended the DWP's water licenses to restrict
diversonsin order to raise the level of Mono Lake and setting flow requirementsfor thetributary streams.
14 Amazingly, no one filed suit chalenging this decision. This section explains these devel opments.

A. The Tributary Stream Litigation

The year after the Cdifornia Supreme Court's decision, efforts began to restrict DWP diversions
under provisons of the Cdlifornia Fish and Game Code requiring licenses to appropriate water to be
conditioned on maintaining sufficient water flows to keep fish downstream of diversons in good
condition.'® A year later, in 1985, the Mono L ake Committee and Cdifornia Trout filed suits seeking to

1008t seediscussion of CaliforniaTrout, Inc. v. State Water Resources Control Bd., 255 Cal. Rptr. 184, 194 (Cal.
Ct. App. 1989), infranote 107 (holding that California Fish and Game Code § 5946 appliesto DWP licenses at issue even
though they were based upon permitsissued prior to effective date of § 5946).

10iSee F. Bruce Dodge, A Field Guide to the Mono Lake Litigation (1978-95), at 2 in ABA Section on
Natural Resources, Energy, and Environmental Law, 13TH ANNUAL WATER LAW CONFERENCE (Feb. 2-3, 1995)
(plaintiff's attorney conceding that the effort to retain federal court jurisdiction was "foolish").

1921 d.

19314,

% d.

1058 oth Dahlgren v. City of Los Angeles, filed in 1984, and Mono Lake Comm. v. Dep't of Water & Power, filed
in 1986, sought ajudicial determination of tributary flows necessary to comply with § § 5937 and 5946 of the California

Fish and Game Code. See Thomas W. Birmingham, Mono Lake: A Retrospective 1 (outline contained in the ABA's
Section on Natural Resources, Energy and Environmental Law, 13TH ANNUAL WATER LAW CONFERENCE (Feb. 2-3,

15
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rescind the DWP's water licenses because the licenses failed to comply with the Fish and Game Code.1%
These efforts culminated in a 1989 decision by the Court of Appea swhich directed the state water board
to amend DWP's licenses to comply with the Code.'%” After the superior court gave the water board and
the DWP three years to comply with the Code pending completion of studies, the court of appedsissued
asecond decision that specified languageto be added asacondition of thelicenses,*® directed the superior
court to set interim flow requirements, and assigned the task of formulating long-term flows to the water
board.® The water board amended the licenses accordingly in April 1990.1°

After thefirst decision of the court of gppedls, the El Dorado County Superior Court, on December
6, 1989, imposed a preliminary injunction blocking DWP diversons until theleve of Mono Lake reached
6,377 feet.!*! Thedecision effectively ended Mono Basin diversions, sincethelakewas, and hasremained,
below that level. On June 14, 1990, the superior court entered apreliminary injunction establishing interim
flows for the tributary streams.**?

B. The State Water Board Decision

To st along-term level for Mono Lake and flow requirements for the tributaries, the state water

1995)). CaliforniaFish and Game Code § 5946 requiresthat "[n]o...licenseto appropriate water [in portions of Mono and
Inyo Counties] shall beissued... after September 9, 1953, unless conditioned upon full compliance with Section 5937."
Section 5937 commands that "[t]he owner of any dam shall allow sufficient water at all times...to pass over, around or
through the dam, to keep in good condition any fish that may be planted or exist below the dam.”

10%65ee Birmingham, supranote 105, at 1.

WrCdifornia Trout v. StateWater Resources Control Bd., 255 Cal. Rptr. 184, 191-94 (Cal. Ct. App. 1989) (Cal Trout
). Thecourt ruledthat § 5946 of the Fish and Game Code applied to the DWP licenses even though they were based
on permitsissued prior to the effective date of the Code provision. Id. at 194.

10%8Cdlifornia Trout, Inc. v. Superior Court, 266 Cal. Rptr. 788, 803-04 (Cal. Ct. App. 1990) (Ca Trout I1).

In accordance with the requirements of Fish and Game Code section 5946, thislicenseis conditioned upon full
compliancewith section 5937 of the Fish and Game Code. Thelicensee shall release sufficient water into the streamsfrom
its damsto reestablish and maintain the fisheries which existed in them prior to its diversion of water. Id.

109| d

10see CaliforniaState Water Resources Control Board, Mono LakeBasin, Water Right Decision 1631, at 9 (Sept.
28,1994

111| d

12Seeid. An order of July 26, 1990 amended theflow rates. Id. at 10. Also, beginningin 1990, the court ordered
the DWPto pay for stream restoration work on the two major tributary streams, Rush and Lee Vining Creeks, including
streamchannel repairs, tree planting, and monitoring of restoration efforts. The DWP has unsuccessfully resisted these
restoration directives, maintaining in a March 1993 motion that "nothing in Cal Trout |1 mandates going beyond
restoration of the stream flows if that itself would restore the creeks and their fisheries," and asserting that "natural
processes’ would restore denuded riparian habitats. Mono Basin EIR, supranote 10, at 5-9, 5-13.
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board released athree-volume, 1,400-page draft environmental impact report in May 1993.12 |n October
1993, the water board began aforty-three day evidentiary hearing that included testimony from more than
125 witnesses and over 1,000 exhibits. 4On September 28, 1994, the board issued water right decision
1631, amending the DWPslicensesto establish fish flows in the tributary streams and requiring theraising
of Mono Lake's level about fifteen feet.™®

1. Tributary Hows

Fulfilling the Court of Appedls directive, ' the water board first set tributary flows at levels
necessary to reestablish and maintain thefisherieswhich existed inthe streams prior to theinitiation of DWP
diversonsin 1941.1" The board established a schedule of minimum flows for each creek in wet, dry, and
norma water years.*® Except for Rush Creek, the board mostly adopted flows recommended by the
Cdifornia Department of Fish and Game.!'° On Rush Creek, the largest Mono Lake tributary, Fish and
Game employed different criteria to recommend flow levels, and the board determined that it was more
appropriate to usethe criteriaused at the other largetributary stream, Lee Vining Creek.*° Thisproduced
considerably lower required flows on Rush Creek than the fishery department recommended. 1%

In addition to fishery flows, the water board gpproved channd maintenance and flushing flows on
al tributariesin order to establish stream channelsand restore riparian ecosystems. These high spring flows

"3Mono Basin EIR, supranote 10.
14See Birmingham, supranote 105, at 2-3; Decision 1631, at 14-15.

"5Decision 1631. For adiscussion of the water board's decision as an exampl e of ecosystem management, see
Harrison C. Dunning, The End of the Mono Lake Basin Water War: Ecosystem Management, Fish and Fairnessto a
Water Supplier, CAL. WATER REP., Nov. 1994, at 27, 30.

16See supra note 108 and accompanying text.

1 Thewater board determined: (1) that LeeVining Creek had agood browntrout fishery prior to 1941; (2) Walker
and Parker Creeks had limited trout fisheries degraded by grazing and irrigation prior to 1941; and (3) Rush Creek had
apredominately self-sustaining brown trout fishery with some rainbow trout, although grazing and irrigation in upper
Rush Creek had "degraded the habitat considerably." Decision 1631, at 22, 39, 46, 57.

1819, at 33 (Lee Vining Creek), 41-42 (Walker Creek), 48-49 (Parker Creek), 69 (Rush Creek).

19See Birmingham, supra note 105, at 4.

2Decision 1631, at 62-63. The variation was due to the presence of Grant Reservoir on Rush Creek, which
afforded the opportunity to capture runoff to meet dry-year habitat requirements. However, the water board evidently
thought that "in view of the limited role which release of stored water from Grant Lake would play in meetin

2lFor example, in dry years the water board's flows of 31 cubic feet per second (cfs) for May through August
were actually lower than DWP's revised flow recommendations (which ranged from 35 to 40 cfs). Id. at 60.

17
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vary from one to thirty days, depending on the creek and the hydrologic year.*? The board also ordered
restoration measures on dl tributaries, including an immediate hdt to grazing in riparian aress, to be
coordinated under restoration plans that will be approved by the board.*?3

2. Restoration of Lake Leves

Preserving and restoring Mono Lake was, of course, the motivation for the origina Mono Lake
suit. Thewater board concluded that the specified tributary flowswould cause thewater leve to risefifteen
feet, to approximatey 6,390 feet, within twenty-nine to forty-four years, depending on future hydrology.
123However, the board's god for the lake level was driven by air quality concerns: in order to comply with
federa air quality standards, the board concluded that an average lake level of 6,392 feet would be
necessary to submerge a significant portion of exposed lakebed sediments to reduce the blowing of
particulates to applicable limits.*?® According to the board, this lake level will also protect public trust
resources by providing nesting habitat for Cdiforniagullsand other migratory birds? sustain thelong-term
productivity of brine shrimp and fly populaions, **’maintain public access to the lake's tufa towers, 18

1221d. at 34 (LeeVining Creek), 42 (Walker Creek), 49 (Parker Creek), 70 (Rush Creek). Channel flowswererecently
rejected asfederal reserved water rightsfor streamsin national forestsin Colorado. Seelnthe Matter of Reserved Water
Rights in the Platte River, Nos. W-8439-76 (Colo. Water Div. 1, Feb. 12, 1993) discussed in 4 WATER AND WATER
RIGHTS, supranote4, 8 37.03(a)(1) (Supp. 1994).

12Decision 1631, at 37-38 (Lee Vining Creek), 45-46 (Walker Creek), 52-53 (Parker Creek), 74-76 (Rush Creek).

1241d. at 154. The spring 1994 lake level was approximately 6,375 feet. Id. at 5.

12914, at 132, 154.

126The board concluded that alakelevel of at |east 6,384 feet would protect thegullsfrom coyote accessto Negit
Island and other nesting habitat onislets, and alevel of at least 6,390 would compl etely inundate theland bridge between
Negit | sland and the shore, which had been amotivating forcein thefiling of the Mono L ake case (see supranotes 29-31
and accompanying text). Decision 1631, at 106. See aso id. at 107-20 (effects of rising lake levels on other wildlife).

1271d, at 82. The brine shrimp and brine fly are the major food sources for Mono Lake's large brid popul ations.
Id. at 77.

128Tufa towers are mineral deposits found in alkaline bodies of water; the water board concluded that Mono
Lake'stowersare"uniqueand distinctive." Id. at 136. The state established theMono Lake TufaReservein 1982, which
recognizes that the tufa and associated sand structures of Mono Lake are a valuable geologic and scientific resource
and should be preserved. 1d. at 133- 34, citing CAL. PUB. RES. CODE § 5019.65. The board concluded a lake level of
6,405 feet, which would be necessary to restore all waterfow! habitat, would be inconsistent with preserving public
access to the most frequently visited tufasites. Id. at 154-55.
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comply with water quaity standards,'?® and enhance scenic qudlities of the lake's resources. ™

To reach these lake level goals, the board established detailed water diversion criteria These
criteria prohibit al diversons until tributary flow requirements are stisfied and until the lakelevel reaches
6,377, two feet higher thanthe 1994 level .13 Between 6,377 and 6,380 feet, the DWP will be allowed to
divert up to 4,500 acre-feet per year, about five percent of the amount the DWP diverted annually prior
to the 1989 injunction.**2 Between 6,380 feet and 6,391 feet, the DWP may divert 16,000 feet per year.
1331f Mono Lake does not reach 6,391 within twenty years, the water board promised to hold a hearing
to reconsider these diversion criteria. 3

After the lake reaches 6,391 feet, the DWP may divert all water in excess of that required to meet
the prescribed tributary flows, except that if the lake level then declines below 6,391, DWP diversionswill
be limited to 10,000 acre- feet per year.'® And al diversons would be prohibited if the 1ake fals below
6,388 feet.1* The water board's mode's suggested that these diversion criteria would enable the lake to
reach the god of 6,392 feet within thirty years, maintain that average during the next fifty years, and remain
above 6,390 feet about ninety percent of the time.%

3. Costs
The water board estimated that the diversion restrictionswould limit the DWP's exportsto around

12,300 acre-feet during the next twenty years, abouit fifteen percent of pre-injunction diversions.** Once
the 6,391 feet |akelevel isreached, average DWP Mono Basin diversionswould increaseto 30,800 acre-

12The board concluded that compliance with water quality standardsfor salinity would requirealake elevation
of at least 6,386 feet. Id. at 153- 54. The board al so designated Mono L ake asan "Outstanding Natural Resource Water"
having exceptional ecological significance, which will trigger the most stringent antidegradation protection under the
Clean Water Act. Id. at 150-52, citing 40 C.F.R. § 131.12(8)(3).

¥0Decision 1631, at 149.

181d. at 156. See supranote 124.

1¥2Decision 1631. From 1974 to 1989, the DWP diverted an average of 83,000 acre-feet per year from the Mono
Basin. Id. &t 6.

399, at 157.

B4 d.

1991d, Prescribed tributary flows must be satisfied prior to any diversions, however. Id.
136| d

1871, at 158. The board noted the inherent limitations of computer modeling, however, and acknowledged that
an extended series of dry years could require adjustment to the diversion criteria. Id. at 159.

3814, at 164
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feet, dill just thirty-seven percent of pre-1989 diversions. **

The water board concluded, however, that the restrictions would not produce water shortagesin
Los Angeles because replacement water would be available from a variety of sources, including loca
groundwater, water conservation, water reclamation and recycling, and other sources. *°Annua costs of
replacement water and lost revenues from foregone hydropower were estimated at $36.3 million over the
next twenty years, and $23.5 million after thelake reachesits prescribed lakelevel . About eighty percent
of thelong-term costswill bedueto fishery flows'*  The water board did not consider these economic
costs to make infeasible protection of public trust resources.** Likewise, the board considered non-
economic adverse impacts associated with rising lake levels and fishery flows, including loss of sand tufa
formations, submergence of certain wetlands, and reduced flows in the upper Owens River to be
overridden by restoration of public trust resources.**

The water board concluded that its 1994 decision satisfied the Mono Lake decison'sdirectiveto
take "anew and objective look at the water resources of the Mono Basin” and asserted that it had fulfilled
the court's mandate to protect public trust resources "where feasible."*® Evidently, the board had in fact
done so, for, remarkably, no suit chalenged the board's decision.

V. THE PROGENY
The Mono Lake decision's effects have not been confined to the Mono Basin. Its most prominent
progeny was aruling of the Cdifornia Court of Appeaswhich helped to revolutionize water flows in the
Sacramento-San Joaquin Delta. But the application of the public trust doctrineto water rights has not been
confined to Cdifornia. Its effects have been mogt evident in Idaho, athough courts in North Dakota and
Washingtonhavea so applied public trust principlesin water-rights cases. 14 Courtsin Montanaand Alaska
and the Oregon legidature have aso recognized the public trust in water,**” dthough no cases in those

19 d, at 164. After the 6,391 foot level is reached, about 43,700 acre-feet of water will remainintheMono Basin
that would otherwise have been diverted, about 8,500 for non-fishery public trust resource protection, the remainder for
fish flows. Id.

1491, at 165-70. For criticism that theboard inflated the cost of replacement water by simply adoptingthe DWP's
predictions about the amount of water it would need, see Koehler, supra note 79.

“Decision 1631, at 180.

2.

14311, at 178. On the feasibility standard, see supra notes 75-83 and accompanying text.
1Decision 1631, at 180-86.

1491d. at 196, citing Mono Lake, 658 P.2d at 732.

146See infra notes 207-24 (Idaho), 201-06 (North Dakota), 225-43 (Washington).

147See infra notes 244-48 (Montana), 252-55 (Alaska), 256-58 (Oregon).
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states have gpplied the doctrineto water rights. And recent adoptions of the public trust in submerged lands
in Utah and Arizonamay signd that those states will soon recognize the public trust in water.1%

A. Cdifornia. Implementing the Mono Lake Doctrine

The Supreme Court of Cdifornia has not considered the gpplication of the public trust to water
snceitsMono Lakedecison, but the CaiforniaCourt of Apped shashanded down two notabledecisions,
and at least onetrial court has employed public trust principlesto affect water rights.X*° A dozen years after
the Supreme Court's decision, the trust doctrine seemsto be an entrenched feature of Cdiforniawater law,
working substantial changes to water flows not only in the Mono Lake Basin but dso in Sacramento-San
Joaquin Delta and the American River

1. The DdtaWater Decison

The hub of Cdifornials massive water trangport system, the Sacramento-San Joaquin Deltaisaso
one of the nation's most important estuaries for fish and wildlife production.®! In a 1986 case called
perhaps "the sngle most important water resources decison in the history of Cdifornid' by aleading
commentator,*>2 the Court of Appeds upheld the state water board's authority to modify the water rights
issued to the state's two large water transport projects, thefedera Central Valey Project!® and the State
Water Project.’® In 1978, thewater board set new water quality standardsfor salinity control and fish and
wildife protection in the Delta and modified the projects water permits accordingly. **°The Bureau of
Reclamationand avariety of other water users chalenged the board's authority to require increased water
releases to the Delta and, consequently, reduced water exports.

1483eeinfra notes 260-65 (Utah), 266-71 (Arizona).

19See infra notes 151-96 and accompanying text.

190See infra notes 151-90 and accompanying text.

®10ver 40% of California'stotal annual runoff passes through the Delta. The Delta consists of 738,000 acres,
48,000 of which are surface waterways. Usersdivert up to two-thirds of the Delta'snatural inflow inan averageyear. The
End of CaliforniaWater Policy Gridlock, THE BAY WATCHER (Save San Francisco Bay Association, Oakland, Cal.),
Jan. 1994, at 5.

152Gray, supranote 28, at 267.

155The Central Valley Project, the largest water appropriator in the state, is a system of reservoirs and water
distribution facilities operated by the U.S. Bureau of Reclamationwith awater supply capacity of about 9.45millionacre-
feet per year, 98% of which goesto agricultural uses. See Gray, supranote 28, at 250 n.3.

¥The State Water Project, the second largest water appropriator in the state, is operated by the California
Department of Water Resources with asupply capacity of 2.3 million acre-feet per year. See Gray, supranote 28, at 250
n.4.

1%°See United States v. State Water Resources Control Bd., 227 Cal. Rptr. 161, 165-66 (Cal. Ct. App. 1986

21
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Thetrid court upheld the board's authority to impose new water quality standards but rejected the
standards becausetheboard fail ed to makefactua findingssupporting itsdecision. **¢ The Court of Appedls
affirmed the board's authority to set water qudity standards that would impair existing water rights, relying
inimportant part on the public trust doctrine. **’But the appeal s court reversed thewater board's standards
because they were based only on what could be achieved by changing the operation of thetwo large water
transfer projects, rather than on what could be achieved by al water users affecting water quaity in the
Detal®

The Delta Water case effectivdy married the Caifornia Congtitution's doctrine of reasonable
beneficid useto the public trust doctrine. According to thecourt, "water rightsarelimited and uncertain...no
water rightsareinviolable; dl water rightsare subject to governmenta regulation...no one hasavested right
to usewater in amatter harmful to the state's waters."™° Thus, the water board had the authority to modify
the permits issued to the water projects on grounds that thelr use and diverson had become
unreasonable.!®® According to the court, the board retained authority to "dter the historic rule of firgt in
time, firgt in right' by imposing permit conditions which give a higher priority to more preferred beneficia
use even though later in time."®! The public trust doctrine was the justification for board's setting of water
qudity standards for nonconsumptive, instream uses and authorized continuous state supervison over
appropriators to protect fish and aso wildlifel®? The water board's obligation was "not to protect water
rights but to provide reasonable protection of beneficia uses."'1¢3

The Delta Water court thus freed the state water board from the water allocation decisions of the
past. While echoing the Mono Lake court's call for an accommodation between water transports and
ingream protection, %4 the Court of Appealsmade clear that water divertershad no reasonable expectation
of acertain quantity of water.1®® The union of the appropriation system and the public trust doctrine meant

1%Seeid. at 175, 177, 200-01.

17Seeid. at 171, 201. For athorough discussion of the case, see Ronald B. Robie, The DeltaWater Decisions:
The Quiet Revolution in California Water Rights, 19 PAC. L.J. 1111 (1988).

158227 Cal. Rptr. at 180-81. The court ruled that
9d. at 170-71.

160d), at 187.

1849, at 189.

1629, at 201.

1839, at 197.

1841d. Cf. note 48 and accompanying text.

165227 Cadl. Rptr. at 199.
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that the property right in water was correlative, afunction of changing circumstances and socid values;'%
water diverters have no right to a fixed quantity of water, only a reasonable beneficid use tha
accommodates trust uses where feasible.

DetaWater a so began to answer one of the questions|eft open by Mono Lake: how to gpportion
the burden of accommodating trust uses. The court clearly rejected the option of imposing the burden
exclusively on junior gppropriators in favor of spreading the burden among all appropriators.®” In effect,
the court eschewed the tempora priority of prior gppropriation for an apparently fairer system of
accommodeation, which resembles akind of equitable apportionment. 168

InMay of 1991, fiveyearsafter the Court of Appea sdecision, thewater board promulgated water
quality standards as part of its water quaity control plan for sdinity in the Delta estuary.**® However, the
U.S. Environmenta Protection Agency regected severd of the criteriain the plan under its Clean Water Act
authority.*® A year |ater, the board issued adraft water rights decision that woul d have changed operations
of the Centrd Valey and State Water Projects to benefit fish while reducing water exports by .8 million
acre feet to 1.9 million acre-feet per year, depending on hydrologic conditions.*”* Although the governor
ordered the board to rescind the draft decision,*” It helped form the basis of a draft rule of the U.S.
Environmenta Protection Agency which would have set federd water quaity standardsfor the estuary. 1™
The draft federd rule would have required between .75 million acre-feet and 1.8 million acre-feet of
additiona water for instream uses*™

After protracted negotiations, in December 1994, the federal and state governments agreed that
(1) EPA would promulgate final water quaity standards, (2) the State would revise its water qudity plan

1%8|d. at 187:

187See supra note 158 and accompanying text.

1%8See 4 WATER AND WATER RIGHTS, supranote 4, § 33.02, at 105.

1Cadlifornia State Water Resources Control Board, Water Right Order 91-15: Water Quality Control Plan for
Salinity for the San Francisco Bay/Sacramento-San Joaquin Delta Estuary (May 1991).

10y nder § 303(c)(4) of the Clean Water Act, 33U.S.C. § 1313(c)(4) (1988), the EPA may promul gatefederal water
quality standards after disapproving state standards or whenever arevised or new standard is necessary to meet the
requirements of the Act.

cCdifornia State Water Resources Control Board, Draft Water Right Decision 1630: San Francisco
Bay/Sacramento-San Joaquin Delta Estuary 85 (Dec. 1992).

12See Gray, supranote 28, at 251 n.12 (citing letter from Gov. Pete Wilson to John Caffrey, Acting Chair of the
Cadlifornia State Water Resources Control Board, reprinted in 3 CAL. WATERL. & POL'Y REP. 152 (1993)).

1Gray, supranote 28, at 251.

" Federal Agencies Propose Water Rules to Protect San Francisco Bay Estuary, 24 ENVTL. L. RPTR. 1547
(1993).
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and launch water rights proceedings to alocate responsibility for meeting the new standardsin 1995; and
(3) if EPA determines that the state plan meets the requirements of the Clean Water Act, it will withdraw
the federal standards.”® Thefind federd rule required less water than the draft rule would, an estimated
410 1.1 million acre-feet of additiona water for instream uses. 1"®The rule emphasized project operational
changes and limits on water exports that vary by month in order to reduce the amount of total water
dedicated instream.’” In addition, water users agreed to contributeten million dollarsayear for threeyears
to pay for the cost of screening pumps and other operational changesto protect fish.1’® To gain the state's
support for the rule, the federa government agreed to avoid new Endangered Species Act ligtings, to not
promulgate critica habitat for the delta smelt, and promised that any additiona water for fish and wildlife
would be purchased, not required by regulaion.*”

2. The American River Decison

The public trust doctrine aso influenced thetrid court in the American River case, an unreported,
unappeded decison of the Alameda County Superior Court which impaosed limitations on a planned
diversion from the American River by the East Bay Municipad Utility Digtrict ("MUD").*®° Environmenta
groups and Sacramento County filed suit chalenging the 150,000 acre-foot diversion, claming it would
diminishflows on the lower American River, harming instream uses.*8! Unlike Mono Lake or DeltaWater,
both of which involved existing water diversons, the American River case concerned the gpplication of the
public trust doctrine to anew diversion.

Inits January 1990 decision, the court employed the trust doctrine to impose a*physica solution”
which the court construed to mean avoiding waste of water while at the same time not unreasonably and
adversdy affecting vested property rights® The court interpreted the Mono Lake court's feasibility

1%5See 60 Fed. Rey. 4664 (1995).

18\ ater Resources/Water Quality, WESTERN STATESWATER, Dec. 30, 1994, at 1, 2.

171d.; John H. Cushman, Jr., U.S. and California Sign Water Accord, N.Y. TIMES, Dec. 16, 1994, at A24.
18w ater Resources/Water Quality, supra note 176, at 2.

1"™\Water Resources/Water Quality, supra note 176, at 2.

¥Enyironmental Defense Fund, Inc. v. East Bay Mun. Utility Dist., No. 425955 (Alameda County Super. Ct.,
Jan. 2, 1990).

1The history of the litigation, which includes two California Supreme Court decisions, is detailed in Stuart L.
Somach, The American River Decision: Balancing I nstream Protectionswith Other Competing Beneficial Uses, 1RIVERS
251, 255-57 (1990); see dso Jan S. Stevens, The Public Trust and In-Stream Uses, 19 ENVTL. L. 605, 614-20 (1989).

182See Somach, supranote 181, at 258. See generally Harrison C. Dunning, The"Physical Solution” in Western
Water Law, 57 U. COLO. L. REV. 445 (1986).
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doctrine™®® to require accommodation of both public trust and diversionary uses where possible.’®
Therefore, it refused to ban the East Bay MUD's diversion and instead imposed a series of instream flow
requirements overseen by a special master appointed by the court.1&

The American River case confirmsthat the public trust doctrine authorizesthe state to amend water
rightsas necessary to ensurethat public trust uses arereasonably protected. The court stated that the public
trust "occupies an exated podtion in any judicid or administrative determination of water resource
alocation."® The court noted that the state's "reasonable beneficid use" doctrine implicitly required
balancing, but that the public trust doctrine required more: "Having determined the fullest beneficid use of
water, the court must till be cautiousto avoid needlessharm to public trust values. And if the harm to those
vaues becomes sgnificant, then the fullest beneficid use of water may be precluded as a violation of the
public trust."®” Thus, where public trust and diversionary uses cannot both be accommodated, the court
ruled that the former have priority.

In a larger sense, the American River case provides a lesson in how to obtain the ecological
information necessary to fashion the requisite accommodation between diversonary and trust uses. The
court ordered al partiesto cooperate on the devel opment and implementation of scientific studiesoverseen
by the court's specia master and a scientific advisory committee.’® These studies have produced some
urprising results, focusing atention away from smple empirica relationships between river flows and fish
populations and toward the effects of flow fluctuations on saimon smoaltification and invertebrate faunaon
which samon smolt feed.*®° According to Professor Sax, this search for the best scientific data available
is an essentid prerequisite to fulfillingthe accommodation principle central to the modern public trust
doctrine: what the public trust redly demands...[is] an ecologicad perspective on the
resource. One needs to begin to see rivers differently, to recognize that it is not just amatter of adjusting
flows or counting numbersin a population. Accommodating both use and
natura functions means movement toward e aborateand hi ghly technicad managerid regimes. Inplaceslike
the American River, and other nonwilderness settings, the issue is not "leaving things done" dther in the

183See supra notes 75-82 and accompanying text.

184See Somach, supranote 181, at 258.

18See Somach, supranote 181, at 259-60. These flowswere approximately doubletheflows previously required
by the state water board. See Joseph L. Sax, Bringing an Ecological Perspectiveto Natural Resources Law: Fulfilling the
Promiseof the Public Trust Doctrine,in NATURAL RESOURCESPOLICY AND LAW 148, 155 (LawrenceJ. MacDonnell
& Sarah F. Bates eds., 1993

¥ Enyironmental Defense Fund, Inc. v. EastBay Mun. Utility Dist., No. 425955, slip op. at 30 (AlamedaCounty
Super. Ct., Jan. 2, 1990).

187| d
1885ee Sax, Ecological Perspective, supranote 185, at 155-56.

189See Sax, Ecological Perspective, supranote 185, at 158-59.
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pure preservationist sense or in any economic laissez faire sense. Using Bill McKibben's metaphor of "the
end of nature" one might say that the places where resource-environment controversies are focused are
no longer naturd placesthat Smply need to beleft to their own devices. They are highly manipulated places
which, if any naturd processes or natura festures are to be maintained or restored, call for sophisticated
ecologica knowledge and sophisticated management.*®

3. The Concow Reservoir Case

The Court of Appedlsimposed some limits on the geographica scope of the public trust doctrine
in Golden Feather Community Assn v. Thermdlito Irrigation Dit.**! a case involving operations at
Concow Dam and Reservoir. The plaintiffs sought to employ the public trust doctrineto requirethe owners
of the dam to maintain reservoir levels for fishing and recreationd activities, but the court refused to gpply
the public trust to an artificia body of water which was stipulated to be a nonnavigable water.2%? The court
concluded that the public trust could not force the irrigation digtricts owning the dam to continue their
diversions that fed the reservoir but cease their use of water in order to maintain the water level.'

The court ruled that the scope of the trust doctrineis linked to navigability, sSince the basis of the
doctrine is access to and use of navigable waters!** Moreover, the court concluded that nonnavigable
atificd watersare not subject to the trust because the public could claim no common rightsto thereservoir
which predated the dam owners title. 2°Although there is some reason to question the precedentia value
of this case, since it is quite likely that the reservoir--as well as most other reservoirs-- was in fact a
navigable water under Cdlifornia law,' the decison does indicate that waters which have no effect on
navigable waters will not be subject to the public trust doctrinein Cdifornia

4, State Water Board Decisions

1%05ee Sax, Ecological Perspective, supranote 185, at 158-59.
11957 Cal. Rptr. 836 (Cdl. Ct. App. 1989).

19214, at 841-42.

19914, at 840-43.

1944, at 841: "There is substantial reason to conclude that the public trust doctrine does not extend to
nonnavigable streams to the extent they do not affect navigable waters."

1991(, at 842; "The people had no common rights of navigation and fishery in the Concow reservoir which
predated defendants' title (or that of their predecessorsininterst) since the reservoir itself did not predate that title."

196y i ntiffs stipul ated that thereservoir wasnonnavigabl e, althoughit wasprobably navigabl e: after publication
of the original opinion, the Attorney General's Office and the State Water Resources Control Board wrote the court that
it was likely that the reservoir was navigable because "a waterway need only be usable for pleasure boating to be
considered navigable for purposes of the public trust doctrine." 1d. at 839 n.2 (citation omitted).
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Under Mono Lake, the state water board shares concurrent jurisdiction over public trust issues. >’
Moreover, the board has an affirmative fiduciary duty to consider public trust values "and to preserve, so
far as congistent with the public interest, the uses protected by the trust." *A complete account of the
effect of the Mono Lakedoctrinein Californiathereforewould require an investigation of statewater board
decisions;**® such an investigation has been conducted by Gregory Weber in a study to be published
roughly contemporaneoudy with this article. 2®

B. North Dakota: The Trust as aWater Planning Requirement

Although Cdifornia has the mogt highly developed public trust doctrine, it was not thefirst sateto
aoply thedoctrineto water diversions. Nearly adecade beforethe Mono L akedecision, the North Dakota
Supreme Court interpreted condtitutional and statutory declarations of the public nature of North Dakota
streams to impose on the state a public trust duty to evaduate the short- and long-term environmenta and
socioeconomic effects of major water diversions. 2! Thus,in United Plainsmen Assnv. North DakotaState
Water Conservation Commission, the court ruled that the trust doctrine prevented the state from granting
water rightsto cod plants in the absence of comprehensive planning. 2%

Because the North Dakota Supreme Court saw the public trust doctrine as a vehicle to impose
environmenta planning responsibilities on the state to evaluate the effects of major water diversions,?®
United Plainsmen is the forerunner of the Mono Lake court's recognition of the dat€'s continuous
supervisory duty.?** However, since no North Dakota case has applied the public trust doctrine to existing
water rights, the reach of the North Dakota doctrine may be prospective only. Moreover, there seemsto

97N ational Audubon Soc'y v. Superior Court (Mono Lake), 658 P.2d 709, 729-32 (Cal.), cert. denied, 464 U.S. 977
(1983).

19819, at 728.

1°For a sampling of some water board decisions, see Gregory S. Weber, The Role of Environmental Law inthe
CdliforniaWater Allocation and Use System: An Overview, 25 PAC. L.J. 907, 924 n.104 (1994).

205ee Gregory S. Weber, Articul ating the Public Trust: Text, Near- Text, Context, 27 ARIZ. ST. L.J. (forthcoming
1995).

2lynited Plainsmen Assn v. North Dakota Water Conservation Comm'n, 247 N.W.2d 457, 463 (N.D. 1976).

22|, at 463-64, Sece A WATER AND WATERRIGHTS, supranote4, § 33.02, at 102-03; Don Negaard, Note, The
Public Trust Doctrinein North Dakota, 54 N.D. L. REV. 565 (1978).

235ee 247 N.W.2d at 462: The Public Trust Doctrine requires, at a minimum, a determination of the potential
effect of the allocation of water on the present water supply and future water needs of this State. This necessarily
involves planning responsibility. Thedevel opment andimplementati on of someshort- and long- term planning capability
isessentidl....

24See supra notes 74-83 and accompanying text.
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be no recognition in the sate for instream flows 2% Thus, the public trust in North Dakotalooksvery much
like acommon law Nationa Environmenta Policy Act, requiring evidence of rational decisonmaking but
not any particular substantive results?%

C. Idaho: Eliminating the Trust from Basin Adjudications?

The Mono Lake decison's most prominent progeny can be found, somewhat surprisingly, in
|daho.2” Within six months of the find Mono Lake opinion, the Idaho Supreme Court, in Kootenai
Environmentd Alliance v. Panhandle Y acht Club, applied the public trust doctrine to a Sate lease of five
acres of submerged landsin Lake Coeur d'Alene for a sailboat marina. ?®Like the Mono Lake court, the
Kootena court interpreted the trust doctrine to require the state to do a comprehensive environmental
review of proposed development affecting public trust uses® Reying expressdy on Mono L ake, the court
adopted what it called "the Cdliforniarule,” while noting that " t he public trust doctrine takes precedent
even over vested water rights.'?1°

Two years later, the Idaho Supreme Court applied the public trust doctrine to a water right

25500 6 WATER AND WATER RIGHTS, supranote 4, at 558 (Supp. 1994).

26Cf. supranotes 77-78 and accompanying text (anal ogi zing the publictrust doctrineand CEQA). A subsequent
North Dakota case applied the public trust doctrine to the issuance of permits to drain wetlands and found that the
doctrinewassatisfied by anadministrativerecordthat: (1) analyzed theeffect of the permitsonthewetlands; (2) included
protection for some wetlands and mitigation measures for others; and (3) subjected the drainage project to future
regul ation where necessary to protect the publicinterest. Inre Stone Creek Channel Improvements, 424 N.W.2d 894, 902-
03 (N.D. 1988).

27see generally Scott W. Reed, The Public Trust Doctrinein Idaho, 19 ENVTL. L. 655 (1989). The epigraph to
Reed's article quotes Professor Joseph Sax, the academic godfather of the modern public trust doctrine, see Sax, supra
note 91, as saying, "I did not think Idaho would be one of thefirst statesto adopt the public trust doctrine.” 1d. at 655.

28K ootenai Envtl. Alliance, Inc. v. Panhandle Yacht Club, Inc., 671 P.2d 1085 (Idaho 1983). The Kootenai
Decision was foreshadowed by Southern Idaho Fish & Game Assn v. Picabo Livestock, Inc., 528 P.2d 1295, 1296-98
(Idaho 1974), wherethe |daho Supreme Court affirmed atrial court ruling refusingto allow arancher to excludefishermen
fromatrout stream, relying on constitutional and statutory provisions declaring water to be owned by the state and
concluding that the public had an easement for recreational purposes over navigable watersin the state.

29TheK ootenai court wrote: In making such adeterminationthe Court will examine, among other things,
such factorsasthe degree of effect of the project on public trust uses, navigation, fishing, recreation and commerce; the
impact of the individual project on the public trust resource; the impact of the individual project when examined
cumulatively with theexisting impedimentsto full use of the public trust resource, i.e., in thisinstance the proportion of
thelaketaken up by thedocks, mooring or other impedi ments; theimpact of the project on the publictrust resourcewhen
that resource is examined in light of the primary purpose for which the resource is suited, i.e., commerce, navigation,
fishing or recreation; and the degree to which the broad public uses are set aside in favor of the morelimited or private
ones. Kootenai Envtl. Alliance, 671 P.2d at 1092-93.

210d. at 1094. The court added,



Blumm and Schwartz: Mono Lake and the Evolving Public Trust in Western Water

application in Shoka v. Dunn.?!! Interpreting the meaning of "loca public interest" under a new Idaho
datute governing issuance of new water rights, the court concluded that this criterion is part of the "larger
doctrine" of the public trugt, as articulated in K ootenai. 2?Unlike the California Supreme Court'semphasis
on the common law origins of the trust,?*® the Idaho court drew on state statutes, including the state's
minmum streamflow law, to support its conclusion that "any grant to use the sate's water is'subject to the
trust and to action by the State necessary to fulfill its trust responsibilities."'?* These responsibilities,
according to the Idaho Supreme Court, include "property vaues, navigation, fish and wildlife habitat,
agudtic life, recreation, aesthetic beauty and water quality.®*® The Idaho court concluded that the rule of
thejudiciary isto "take aclose look™ a water rights decisons and "not act merdlyas a rubber ssamp for
agency or legidative action." #'°Although Shoka involved a new water right gpplication, the language in
Kootenai indicated that the trust doctrine in Idaho also burdens existing water rights2Y’

In a perplexing recent decision, the Idaho Supreme Court limited the utility of the public trust
doctrine by ruling that the doctrine did not apply in a water rights adjudication.?*® In Idaho Conservation
League v. State of 1daho, conservation groups appealed adigtrict court's decison disclaming jurisdiction
to congder the public trust doctrinein the Snake River adjudication becauseit wasnot awater right defined
in the Idaho Code. #°The Supreme Court agreed with the district court, concluding--over two strong
dissents-that " t he public trust doctrine does not create an element of awater right to be determined by
the adjudication,” and asserting that Shoka v. Dunn did not actudly apply the public trust doctrine to a
water appropriation.??°

The Idaho Supreme Court did not expresdy discard the doctrine, however. It merely held that the

211707 P.2d 441 (1daho 1985). See Reed, supranote 207, at 661-65, for a detailed discussion of the background
of the Shokal case.

22707 P.2d at 447 n.2.

23See supra notes 88-92 and accompanying text.

214707 P.2d at 447 n.2. The court relied on statutory provisions concerning the "local publicinterest” (IDAHO
CODE § 42-203A (Supp. 1995)) and minimum flows (IDAHO CODE § 42-1501 (1990)), and also referred to state policies

of encouraging conserving, discouraging waste, and meeting water quality standards. Id. at 448-52.

215707 P.2d at 447 n.2 (relying on K ootenai Envtl. Alliance, 671 P.2d at 1095, but adding " property values' tothe
list of trust responsibilities).

216707 P.2d at 447 n.2 (relying on Kootenai Envtl. Alliance, 671 P.2d at 1092). For elaboration on the public trust
doctrine asthe "hard look™ doctrine, see Blumm, supra note 84, at 589-94.

27See supra text accompanying note 210.
28| daho Conservation League, Inc. v. State of Idaho, No. 21144, 1994 WL 330626 (Idaho July 8, 1994).
29Seeid. at * 2.

201d. at *3. The court stated that:

29
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conservationgroups clamwasnot "ripe," concluding that "[t]he public trust doctrineis not implicated until
an appropriated right is being exercised."**! The court assured the conservation groups that they could
"assart a public trust doctrine claim in the proper forum at the proper time."??? The confusing result isthat
the public trust gpparently may be asserted againg an individua water right but not in a comprehensive
adj udi cation determining water rightsthroughout ariver sysem. Thus, the public trust doctrinein Idaho may
be reduced to a defensive measure, unable to prospectively protect instream uses when water rights are
adjudicated basinwide.

The Idaho Supreme Court's conclusionthat public trust consderations are not ripein abasnwide
adjudication has no conceptua foundation, for as one of the dissents pointed out, the doctringsoriginsare
|daho's statehood, > long before most of the appropriation rights being determined in the Snake River
adjudication. If public trust consderations can be deferred until after gppropriation rights are adjudicated,
Idaho will have relegated the public trust to a second class status, incongstent with the tempord priority
that is the halmark of the prior gppropriation doctrine. The court has an opportunity to clarify this issue,
asit recently accepted hearing in the case.??*

D. Washington: Confining the Trust's Scope to Navigable Waters?

Washington has alongstanding pulblic trust jurisprudence,??® but the Washington Supreme Court
recently refused to extend the scope of the public trust doctrine beyond navigable waters. In Rettkowski
v. Department of Ecology, the Department of Ecology (Ecology) issued cease and desist orders prohibiting
irrigators from making additiona groundwater gppropriations that were having a progressively harmful
effect on the flow of Sinking Creek, an aptly named nonnavigable creek used to water cattle?® The court
held that Ecology lacked the statutory authority under the state's water code to conduct an extrgjudicial
adjudicationof water rights.??” Sincethewater code specifically granted authority to adjudicatewater rights

21| daho Conservation League, Inc. v. State of 1daho, No. 21144, 1994 WL 330626, at *4 (Idaho July 8, 1994).

222| d

23|(, at *10 (Bistling, J., dissenting).

24| daho Conservation League, Inc. v. State of Idaho, No. 21144 (Idaho Jan. 9, 1995) (rehearing granted).

25Thehistory of thepublictrust doctrinein Washington datesto the early yearsof thiscentury. SeeF. Lorraine
Bodi, ThePublic Trust Doctrinein Washington, 19 ENVTL. L. 645, 646 (1989). Seegenerally Ralph W. Johnsonet a., The
Public Trust Doctrine and Coastal Zone Management in Washington State, 67 WASH. L. REV. 521 (1992). Theleading
recent cases are Caminiti v. Boyle, 732 P.2d 989, 994-97 (Wash. 1987) (public trust doctrine "aways existed" in
Washington, but state law authorizing shoreline owners to construct docks not inconsistent with public trust because
state relinquished "relatively little control" and docks did not substantially become public uses), cert. denied, 484 U.S.
1008 (1988); Orion Corp. v. Washington, 747 P.2d 1062, 1073 (Wash. 1987) (state denial of tidelands fills not a
constitutional taking due to public trust doctrine), cert. denied, 486 U.S. 1022 (1988).

26Rettkowski v. State, 858 P.2d 232, 236 (Wash. 1993).

2\d. at 237.
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to superior courts, the court concluded that the agency's orders were ultra vires. 228

The court declined to employ the public trust doctrine as authority for nonstatutory regulation of
water by the state agency, athough it acknowledged that the public trust extendsto waters,?®® noted that
the doctrine has always existed in the state,>*° and observed that it was " partidly encapsulated” inthe state's
congtitution.?®! The court found three impedimentsto its use in the Sinking Creek dispute. Firgt, the court
could find no previous Washington cases extending the geographic scope of the doctrine to include
nonnavigable streams or groundwater.?*? Second, the court complained that Ecology had no statutory
authority to assume the state's public trust responsibilities®? Third, the court reasoned that even if the
doctrine created an affirmative duty for Ecology to protect and preserve the state's waters, it supplied no
guidance asto how Ecology isto protect those waters.?* Because such direction isfound only in thewater
code--whichthe court determined did not authorize Ecology to establish and prioritize water rightswithout
ajudicia adjudication--the public trust doctrine could not justify Ecology's cease and desist orders®*®

Two dissenting justices concluded the trust doctrine authorized Ecology's regulatory actions and
argued that the doctrine should not be restricted to navigable waters.>*® The dissent contended that the
"navigability requirement is not inherent in the doctrine and should be abandoned.” ¥’Quoting from the
Supreme Court's decison in Phillips Petroleum Co. v. Missssppi, where the Court ruled that the

28|d, at 237, 240, citing R.I.W. § 90.03. Thecourt framed theissue as" Ecol ogy's specific ability to establish and
prioritize water rights unilaterally, without a general adjudication, to the detriment of other water users.” Id. at 239.

29|d. at 239: "The doctrine prohibits the State from disposing of its interestsin the waters of the statein such
away that the public's right ofaccessis substantially impaired, unless the action promotes the overall interests of the
public.”

29 d., citing Caminiti v. Bayle, 732 P.2d 989 (Wash. 1987), cert. denied, 484 U.S. 1008 (1988).

21 d. at 239, citingWASH. CONST. art. 17, § 1 (state asserts ownership to "the beds and shores of all navigable
waters").

22|d. at 239. The court claimed that it was not deciding the scope of the public trust doctrinein the Rettkowski
case. ld. at n.5.

233| d

24d. See Richard J. Lazarus, Changing Conceptions of Property and Sovereignty in Natural Resources:
Questioning the Public Trust Doctrine, 72 IOWA L. REV. 631, 710 (1986) ("the public trust doctrine provides no ready
framwork for the assignment of lawmaking authority").

ZBRettkowski v. State, 858 P.2d 232, 239-40 (Wash. 1993). Thecourt noted theimportanceof judicial involvement
because of the complicated nature of inquiry into whether particular water rights are in fact vested rights. 1d. at 237.

Z6The dissent cited several state court decisions, including Mono Lake, which "have recognized the erosion
of navigability and commercial interests as requirments for application of the public trust doctrine." Id. at 243-44 (Guy,
J., dissenting).

2 d. at 243.
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geographic scope of the public trust was not limited to navigable waters but could include waters subject
to the ebb and flow of the tide, the dissent concluded: '[T]he States have interests in lands
beneath tidal waterswhich have nothing to do with navigation.' These interetsinclude 'bathing, swvimming,
recreation, fishing and mineral development.' The Court Sated that [i]t would be odd to acknowledge such
diverse uses of public trust tidelands, and then suggest that the sole measure of the expanse of such lands
is the navigability of the waters over them.?®

Observing that in some jurisdictions "navigability” can smply mean that a boat can float on the
waterway, > Jugtice Guy argued that restricting the doctrine to navigability was artificial, concluding that,
"the public trust doctrine requires the protection and perpetuation of natura resources." *°Nevertheless,
these arguments falled to convince the mgority that the public trust doctrine authorized the Department of
Ecology to conduct a nonstatutory adjudication of water rights.?*! Because the mgjority disclaimed any
intent to establish the scope of thetrust doctrine,?*? it may till be possiblefor subsegquent Washington cases
to move beyond the confines of navigable waters, or at |east embrace the Mono Lake court's scope of all
waters affecting navigable waters?*®

E. Montana, Alaska, and Oregon: Other Western States Recognizing the Public Trust in Water

At |least three other Western states have recognized that the public trust doctrine gppliesto water
aswdl as submerged lands. These states have not yet examined the effect of the doctrine on appropriation
law, however. Thusit remainsunclear how many of thesix dementsof the M ono L ake doctrinethese states
will adopt.

Montanaisapromising statefor applying the public trust to water diversons, becausethe state has

28] d. at 243-44, quoting Phillips Petoleum Co. v. Mississippi, 484 U.S. 469, 476, 482 (1988).
29See, e.9., supranote 196.

20Justice Guy quoted from Joseph L. Sax, Liberating the Public Trust Doctrine From Its Historical Shackles, 14
U.C. DAVIS L. REV. 185, 188-89 (1980): "The central idea of the public trust is preventing the destabilizing
disappointment of expectationsheld in common but without formal recognition such astitle." In other wordsthe public
trust doctrine requiresthe protection and perpetuation of natural resources. Thisfunctionsto prevent social crisesthat
otherwise would arise due to the sudden depletion of those natural resources necessary for the stable functioning of
society. In short, at its most basic level, the scope of the public trust doctrine is defined by the public'sneedsinthose
natural resources necessary for social stability. Rettkowski v. State, 858 P.2d 232, 244 (Wash. 1993).

21The court noted that "[t]he resolution of this case turns on a fundamental rule of administrative law--an
agency may do only that which it is authorized to do by the Legislature." 1d. at 236. See also supra notes 228, 233 and
accompanying text.

242See supra note 232. Part of the reason for the confusion over whether the court was or was not fixing the
scope of the public trust doctrine was dueto the fact that the public trust doctrinewas akind of eleventh hour argument
in the case, not even raised by the statein itsinitial Supreme Court briefs. See 858 P.2d at 239.

243See supra notes 33-36 and accompanying text.



Blumm and Schwartz: Mono Lake and the Evolving Public Trust in Western Water

married the public trugt doctrine with the Montana congtitutional provison declaring "[d]ll surface,
underground, flood, and atmospheric waterswithin the boundaries of the state are the property of the state
for the use of its people and are subject to appropriation for beneficia uses as provided by law."?* In the
Montana Codlition for Stream Access cases, the Montana Supreme Court extended the public trust
doctrine to both navigable and nonnavigablewaters, concluding that ownership of the submerged landswas
not relevant to the scope of the public trust in water.2*® Thus, the public'sright of accessto dl the streams
in the state susceptible for recreationa use could not be denied by private owners of submerged lands24
The public even has portage rights on private property where necessary to avoid waterway barriers,
athough it has no right to cross private property to obtain recreational access.?*’ Like California, North
Dakota and Idaho, the Montana public trust clearly appliesto dl of the Sate's waters. But no Montana
court has interpreted the public trust to impose limits on new appropriations of water nor questioned
whether private diversonary rights are vested in nature.?*8

24MONT. CONST. art. IX, § 3(3).

25M ontana Coalition For Stream Access, Inc. v. Curran, 682 P.2d 163, 170 (Mont. 1984) ("thequestioniswhether
the waters owned by the State under the Constitution are susceptible to recreational use by the public"); Montana
Codlition for Stream Access, Inc. v. Hildreth, 684 P.2d 1088, 1092 (Mont. 1984) (“the question of title to the underlying
bedisimmaterial in determining navigability for recreational useof State-ownedwaters"). For discussionsof thesecases,
see Deborah B. Schmidt, The Public Trust Doctrinein Montana: Conflict at the Headwaters, 19 ENVTL. L. 675 (1989);
John E. Thorsen et a., Forging New Rightsin Montana's Waters, 6 PUB. LAND L. REV. 1 (1985).

26Curran, 682 P.2d at 170 ("The capability of use of the waters for recreational purposes determines their
availabhility for recreational use by the public. Streambed ownership by a private party is irrelevant. If the waters are
owned by the State and held in trust forthe people by the State, no private party may bar the use of those watersby the
people. The Constitution and the public trust doctrine do not permit a private party to interfere with the public's right
to recreational use of the surface of the State's waters").

2714, at 172; Hildreth, 684 P.2d at 1094. Moreover, the state may not constitutionally authorize camping, big
game hunting, and duck blind construction on privately-owned streambeds because the public right is"only such use
asisnecessary to utilization of thewater itself."” Galt v. MontanaDep't of Fish, Wildlife& Parks, 731 P.2d 912, 915 (Mont.
1987) (holding that the "use of the bed and banks must be of minimal impact").

28|n Curran, the court mentioned that alandowner had no right to excludethe public from use of ariver, except
for that part of the water appropriated for irrigation purposes. Curran, 682 P.2d at 170. One reason for the lack of recent
development of Montana public trust law is the uncertainty created by the state's ongoing statewide adjudication of
water rights. Until that processis complete, it will be difficult to reall ocate water rights. Another reason isthe Montana
Supreme Court's decision in what isknown asthe "Bean Lake" case, where the court ruled that no appropriation rights
existed for non-diversionary purposes prior to 1973. In re Adjudication of the Dearborn Drainage Area, 766 P.2d 228
(Mont. 1988). Despitethelack of recent publictrustlaw, theM ontanal egislature hasenacted several recent statutes
that likely would be defended on public trust groundsif they were challenged. See, e.g., MONT. CODE ANN. § 85-2-316
(1993) (authorizing federal and state agenciesto reservewatersfor instream purposes), id. § 85-2-311(3) (1993) (requiring
public interest and environmental quality to be considered in water right applications greater than 5.5 cubic feet per
second or 4,000 acre-feet). Also, in 1995, the M ontana L egisl ature adopted aprogram authorizing leasing of water rights
for instream flow purposes. See Steven Doherty, "Whiskey is for Drinkin'l" 1995 Montana Water Legislation, 1 BIG
RIVERNEWSNOo. 4, at 5 (Northwest Water Law and Policy Project, Portland, OR 1995) (discussing HB 472). Information
in thisfootnotewas suppliedin aletter from Steven R. Brown, an attorney with Garlington, Lohn & Robinson, Missoula,
Montana, to the authors (May 3, 1995) (on file with the authors).
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Two Western states that have yet to explicitly embrace the public trust doctrine nevertheless
recognize public rightsin water very smilar to the access right the public trust has produced in Montana.
A hdf century ago, the New Mexico Supreme Court ruled that that state's congtitutiona declaration of the
public nature of water gave the public fishing access to a nonnavigable water, despite the fact that the bed
of the water was owned privately. 2*Similarly, more than thirty years ago, the Wyoming Supreme Court
relied on the gate's condtitutiona claim of public ownership of water to conclude that the public had an
easement to float on nonnavigable waters of that state.? These longstanding precedents recognizing the
public's right to nondiversonary uses of water, regardiess of the ownership of the underlying riverbeds,
make New Mexico and Wyoming states that may recognize the public trust in water in the future. 2!

Alaska is another state with a public trust doctrine in water that has yet to gpply the doctrine to
restrain diversonary cases. The state'spublic trust is condtitutionally grounded,?®? expresdy extendsto fish
and wildlifeaswell aswater, >>3and restricts private property ownersfrom excluding public trust access.?*
However, no case has attempted to balance the public trust with another congtitutiona cal for a prior
appropriation system of water rights subject to a"general reservation of fish and wildlife." 2

Oregon dso likdy has apublic trust in water. The state hasalong history of public trust protection
of tide and submerged lands.?*® One pronouncement of the Oregon Supreme Court indicated awillingness
to interpret a tidelands regulatory scheme to incorporate the public trust doctrine despite alack of trust

294tate ex rel. State Game Comm'r v. Red River Valley, 182 P.2d 421 (N.M. 1945). Seeid. at 428, where the court
expressly rejected the ideathat the state'sownership of water wasmerely asurrogatefor all ocating water under the prior
appropriation doctrine.

ZDay v. Armstrong, 362 P.2d 137, 145 (Wyo. 1961) (noting that the state'stitleis"one of trust for the benefit
of the people™).

=1f they do adopt the public trust inwater, New Mexico and Wyoming would follow the path charted by I daho,
which first recognized a public recreational easement before embracing the public trust doctrine some years later. See
supranote 208.

Z20wsichek v. Alaska Guide Licensing & Control Bd., 763 P.2d 488, 494 (Alaska 1988) (construing the state's
"common use" clause, ALASKA CONST. art. V111, 8 3--which declaresthat fish, wildlifeand watersin their natural state
arereserved to the people for common use--to codify the public trust doctrine).

253| d

BACWCFisheries, Inc.v. Bunker, 755 P.2d 1115, 1121 (Al aska1988) (tidel andspatenteescannot excludemembers
of the public from exercising public trust fishing rights). See also Hayesv. A.J. Assocs., Inc., 846 P.2d 131, 133 (Alaska
1993) (filled tidelands may remain subject to public trust requirements, but aprivate mining operationisnot apublic trust
use).

ZSALASKA CONST. art. VIII, § 11.
Z5The history of the public trust doctrinein Oregon, now over acentury old, is traced in Michael B. Huston

& Beverly Jane Ard, The Public Trust Doctrine in Oregon, 19 ENVTL. L. 623 (1989); see aso Cheyenne Chapman,
Comment, Regulating Fillsin Estuaries: The Public Trust Doctrinein Oregon, 61 OR. L. REV. 523 (1982).
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language in the state.” The Oregon Water Code, on the other hand, contains express public trust
language.®® It is quite conceivable that an Oregon court would conclude that these provisions reflected a
longstanding public trust in weter.

F. Utah and Arizona: Recent Convertsto the Public Trust Doctrine

Other Western dtates have yet to consder the gpplicability of the public trust doctrine to water
diversons. But two have recently recognized that the public trust doctrine governs the use of their
submerged lands. In these states, it would require no great conceptua legp for acourt to conclude that the
doctrine appliesno lessto the overlying water than it doesto the underlying land, especidly given universd
declaration of state ownership of water in Western state constitutions.*

Both Utah and Arizona have recently affirmed the public trust as burdening state lands benegth
navigable waters, joining a more longstanding recognitionin Oregon and Washington. In Colman v. Utah
State Land Board,?®° the Utah Supreme Court recognized the doctrine in a case involving a lease of the
bed of the Great St Lake, dthough it rgected the Sate's attempt to insulate itsdf from a condtitutiona
compensation claim.?! The court noted that alakebed lease can be granted consistent with the trust if the
gtate can do so without impairing the public interest. In addition, the court concluded that alessee whose
lease satidfied the trust doctrine could maintain a congtitutional compensation claim against a state project
damaging the lease.?®? Thus, in Utah, unlike Cdifornia®? it ssemsto be possible to have vested private

Z'Morsev. Oregon Div. of State Lands, 590 P.2d 709, 714 (Or. 1979) (interpreting the public trust doctrine to
reguire afinding of public need prior to issuance of fill permits under the state's fish and removal law). This language
of the Oregon fill and removal statute at the time of the Morse caseisreprintedin Huston & Ard, supranote 256, at 638-
39n.65. Seealso 1000 Friendsof Oregonv. Div. of State Lands, 611 P.2d 1177 (Or. Ct. App. 1980) (reversing theissuance
of afill permit because of alack of finding of public need for thefill).

ZBOR.REV. STAT. §537.332(2) (1987) (defining aninstream water right as" held in trust by the Water Resources
Department for the benefit of the people of Oregon to maintain water in-stream for public use"); id. § 537.334(2) (1987)
(declaring that instream water rights "shall not diminish the public's rights in the ownership and control of the waters
of this state or the public trust therein"); id. 8 537.455(5)(f) (1987) (defining "public use" to include uses " protected by
the public trust").

9See supranote 97.
260795 P.2d 622 (Utah 1990).

1T helakebed | easewasfor an underwater brine canal associ ated with amining operation. After severeflooding
of the Great Salt Lake in 1984, the Utah Legislature authorized breaching of the causeway traversing thelaketo prevent
further flood damage. Colman alleged that the breaching would further damage his canal. The state claimed that the
public trust authorized revocation of the lease without compensation, and the trial judge agreed. Id. at 623- 24, 635-36.

%2The court interpreted I1linois Central Railroad to authorize a state to grant private rightsin navigable waters
if it may do so without affecting the public interest in what remains and concluded that the state must be arguing that
itoriginally actedwithoutauthority ingrantingthel ease: The State has already exercised its power under
the public trust in leasing the canal on the bed of thelake to Colman. Now, the State wishesto revokethat grant without
compensation to Colman. The State maintainsthat it can do so sinceit holdsthewatersof thelake under the public trust.
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interestsin trust resources.?®* Whether thetrust doctrinein Utah extends beyond lands submerged beneath
navigable waters to the water itsdlf due to the Sate's declaration in its water code that " all watersin this
state, whether above or under the ground are hereby declared to bethe property of the public...'?®® remains
uncertain.

Arizona aso recently joined the ranks of Western public trust doctrine states, when the Arizona
Court of Apped's concluded in Arizona Center for Law in the Public Interest v. Hassell, that the doctrine
prohibited the date legidature from relinquishing the state's interest in lands submerged beneeth the Sate's
navigable rivers.2®® Relying on the Supreme Court'sdecisionin Illinois Centra Railroad, theldaho Supreme
Court'sdecisionin Kootenal Environmental Alliance, and the state congtitution,?” the court concluded that
judicid review of legidative digpostions of trust resources was essentid: Just as private
trustees are judicidly accountable to their beneficiaries for digpostion of the res, so the legidative and
executive branches are judicidly accountable for their digpositions of the public trust. The beneficiaries of
public trust are not just present generations but those to come. The check and balance of judicid review
provides alevel of protection againgt improvident dissipation of an irreplacesble res?®®

Moreover, the court ruled that "any public trust dispensation must dso satidy the sate's specid
obligation to maintain the trust for the use and enjoyment of present and future generations.'®®
Consequently, since the legidature made no attempt to assessthe vaue of the lands relinquished for public
trust uses, the court invalidated the state's attempt at wholesale dienation.?”® Hassel constitutes perhapsthe

In taking such aposition, the State essentially argues that it originally acted without authority in granting the lease to
Colman. Id. at 635.

233ee supra notes 59-73 and accompanying text.

%45ee 795 P.2d at 636: "there is nothing to show that Colman's canal impaired the publicinterest in any way at
the time the State granted him the right to conduct his operation."

265UTAH CODEANN. §  73-1-1(1989).
266172 Ariz. 356, 837 P.2d 158 (Ariz. Ct. App. 1991).

7], at 366-69, 837 P.2d at 168-71, citing lllinois Central Railroad, 146 U.S. at 453; Kootenai Envtl. Alliance, 671
P.2d 1085, 1088, 1092, 1095 (1983); and the "gift clause" of the Arizona Constitution, ARIZ. CONST. art. IX, §

7 ("Neither the State, nor any county, city, town, or municipality, or other subdivision of the State shall
ever...make any donation or grant, by subsidy or otherwise, to any individual, association, or corporation....").

28172 Ariz. at 367, 837 P.2d at 169.
%9 d. at 368, 837 P.2d at 170.

201d. at 370-71, 837 P.2d at 172-73. The legislature subsequently established the Arizona Navigable Stream
Adjudication Commission to take evidence and report on a river's navigability to the legislature which is to make a
determination based on the Commission's report. A legislative finding of navigability authorizes the Land Department
to assert public ownership of the streambed under the publictrust doctrine. Sece 6 WATER AND WATERRIGHTS. supra
note 4, at 208-09 (Supp. 1994) (discussing HB 2589, a 1994 statute).
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leading recent example of the public trust as alimit on legidative dispositions.?™
VI. CONCLUSION

The public trust in water now extends to at least a haf dozen Western states--Cdifornia, North
Dakota, Idaho, Washington, Montana, and Alaska--and probably to Oregon as well. New Mexico and
Wyoming have longstanding public access rights to both navigable and nonnavigable waters which could
ripeninto recognition of the public trust in water.2’? Other Western states withrecent interpretations of the
trust doctrine, like Utah and Arizona, have yet to devate the doctrine from submerged lands to the
overlying waters. But none of these states has rejected that gpplication.?”

Only Cdifornia has embraced dl six basic tenets of the public trust in water, as articulated by the
Mono Lake court: (1) enlarging the geographic scope of the doctrine beyond lands beneath navigable
watersto include both navigable waters and streams affecting navigable waters, (2) expanding the purpose
of the trust to meet changing public needs; (3) darifying that water rightsareinherently nonvested in nature;
(4) articulating the state's continuous duty to supervise diversionary and trust uses and to produce an
accommodation between them wherever feasible; (5) granting the public standing to enforce the trust in
court; and (6) fixing the origin of the trust in the common law. 2"*Not surprisingly, the only reallocations of
water have occurred in Cdifornia Thereislittle question that the Delta Water decison had agreeter effect
on Cdiforniawater flows than the Mono Lake decision. 2°However, in neither case did the courts have
the final word on water redllocations. Instead, the effect of the court decisions was to empower the state
water board to adjust water rightsto accommaodate both diversionary and public trust useswherefeasible.
In both ingtances, the state water board determined that this feasibility principle required substantial
increasesiningream flows?2" Thetrid court inthe American River casereached asimilar conclusion, while

#'See also Lake Michigan Fed'nv. U.S. Army Corps of Eng'rs, 742 F. Supp. 441 (N.D. I1l. 1990) (invaidating a
legislative disposition of 18 acresof Lake Michigan submerged landsto aprivate university for alandfill); Peopleex rel.
Scott v. Chicago Park Dist., 360 N.E.2d 773, 780- 81 (Ill. 1976) (invalidating a legislative grant of 194 acres of Lake
Michigan submerged landsto U.S. Steel because the purpose of the grant was to benefit a private interest).

212See supra notes 249-51 and accompanying text.

23However, Colorado has considered and rejected the public trust in water. People v. Emmert, 597 P.2d 1025
(Colo. 1979) (state constitutional provision declaring waterto be public property subject to appropriation wasintended
to protect diversions for mining and irrigation, not to grant a public right of recreation). Kansas also rejected the
application of the public trust doctrine to nonnavigable waters. State ex rel. Meek v. Hays, 785 P.2d 1356 (Kan. 1990)
(public has no right to use nonnavigable waters overlying private lands for recreational purposes with the consent of
landowners). Nevada has yet to recognize the public trust doctrine. 6 WATER AND WATER RIGHTS, supranote4, at
501 (Supp. 1994).

2'See supra notes 50-100 and accompanying text.
215See supra note 152 and accompanying text.

215See supra notes 113-45 (Mono Lake) and 169-73 (Delta Water) and accompanying text.
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aso devising an innovative ressarch program to develop the best available scientific information.?”” Butin
none of these decisons were diversionary rights ignored: diversions were curtailed only to the extent
necessary to accommodate trust uses.

The accommodation principleinherent in the public trust inwater isthe doctring's chief contribution
to natura resources law. This principle subtitutes adjustment, accommodation, and compromise for the
"dl or nothing" results dictated by the prior gppropriation's unfeigning reliance on tempora priority. As
Professor Sax has illudtrated, in this respect the public trust doctrine has much more in common with
modern pollution control regulation, which recognizes the legitimacy of industria uses as well as the need
to attain air and water quality standards, than with the rigidities of prior appropriation.>’

Fulfillingthetrust'saccommodati on princi plewill requiremuch moresophi st cated informeati on about
the ecological needs of trust resources and the effects of water diversions on those needs?”® Both the
Cdifornia courts and the state water board have demonstrated the capability to develop thisinformation. 2
Moreover, the Clinton Administration's commitment to ecosystem management of public lands, which is
predicated on watershed protection, should produce an additional reservoir of science on the needs of
natura sysems?®! Thereis in short some cause for optimism that the ecological information requisite to
implementing the trust doctrine's accommodation principle can be developed.

Whether the availability of more sophisticated ecologicd information will influence Western date
water dlocation remainsan uncertain propostion. Although six Western states seem to recognizethe public
trust in water, none other than Cdiforniahasfully embraced Mono Lake's precepts. The other states have
it over the originsof the doctrine; three--Idaho, Washington, and Oregon, ??--following the Mono L ake
view of itscommon law origins, whilethe other three--North Dakota, Montana, and Alaska-find the trust

21"See supra notes 188-90 and accompanying text.

2183ax, Ecological Perspective, supranote 185, at 150.

21%Sax, Ecological Perspective, supranote 185, at 150-51, 159-60.

20See supra notes 105-45, 180-90 and accompanying text.

1SeeU.S. DEPTS. OFAGRICULTURE& INTERIOR, FINAL SUPPLEMENTAL ENVIRONMENTAL IMPACT
STATEMENT AND RECORD OF DECISION ON MANAGEMENT OF HABITAT FOR LATE-SUCCESSIONAL AND
OLD-GROWTH FOREST RELATED SPECIESWITHIN THE RANGE OF THE NORTHERN SPOTTED OWL (1994).

282K ootenai Envtl. Alliance v. Panhandle Y acht Club, 671 P.2d 1085 (Idaho 1983); Morse v. Oregon Div.
of State Lands, 590 P.2d 709, 711-12 (Or. 1979); Rettkowski v. State, 858 P.2d 232, 239 (Wash. 1993).
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intheir state condtitutions.?® Only Idaho has suggested that the trust may apply to existing water rights.2®*
But that state has not only yet to suggest that the trust doctrine makes appropriation rights nonvested in
nature, the Idaho Supreme Court recently ruled that the public trust is ingpplicable to a basinwide
adjudication, the procedure which fixes the relative security of competing water rights holders.?® If the
public trust in water outsde of Cdifornia does not authorize adjustments in water rights based on today's
vaues and information, the Mono Lake legacy may not extend beyond Cdifornias borders. In fact, the
most recent public trust opinions adopting Mono Lake's principles are found in dissents in Idaho and
Waghington.

It istrue that there are means available other than the public trust doctrine to modernize Western
water law, dthough those aternatives are useful mainly intermsof new water diversions.?®” But the public
trust doctrine's deep historical roots and its conceptua coherence makeit an extremey promising vehicle
to moderatetheexcessesof theprior appropriation doctrine.?®® Courtslike the Washington Supreme Court
inRettkowski, which are disinclined to apply thetrust doctrine because of aperceived lack of standards,?®
have not carefully examined Mono Lake and its aftermath. Mono Lake's accommodation principleisone
which courts and administrators have shown they can implement in a manner sengtive to both trust
resources and diversionary uses.?® The public trust in water has not been characterized by standardless
judicid redlocations of water, but ingead by a grant of authority to administrators to maximize both
gppropriation rights and trust resources, which, after dl, antedate any appropriation rights. It more courts

Z30wsiehek v. Alaska Guide Licensing & Control Bd., 763 P.2d 488, 494 (Alaska1988) (ALASKA CONST. art.
VIIl,§ 3); Galtv. Montana Dep't of Fish, Wildlife & Parks, 731 P.2d 912, 913 (Mont. 1987) (MONT. CONST. art IX, 8§

3(3)); United Plainsmen Assn v. North Dakota Water Conservation Comm'n, 247 N.W.2d 457, 461 (N.D. 1976)
(N.D.CONST.at. X,§ 3.

%43ee supra note 210 and accompanying text.
%53ee supra notes 218-24 and accompanying text.

263ee supra notes 220, 223 (1daho), 236-40 (Washington) and accompanying text.

B7For exampl e, the South Dakota Supreme Court recently affirmed the state water board's granting of two water
rights to the federal government for anational wildlife refuge, determining that water for wetlands was abeneficia use.
The court concluded that this in situ use wasin fact a current use despite the lack of diversion and reflected legitimate
"changes in the society'srecognition of new uses of our resources." Inre Water Right Claim No. 1927-2, 524 N.W.2d 855
(S.D. 1994). And in Colorado, a state which has rejected the public trust in water (see supra note 264), environmental
groups are urging the Colorado Supreme Court to interpret that state's "beneficial use" requirement to enable courtsto
consider the environmental effects of proposed diversions. See Board of County Comm'rsv. United States, Case No.
92SA68, Opening Brief of High County Citizens Alliance et a. (Colo. S. Ct. June 6, 1994).

280n those excesses, see Freyfogle, supranote 4, at 492-99; Wilkinson, supra note 4, at 12-19.
29See supra note 234 and accompanying text.

20See supra notes 101-90 and accompanying text.
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recognized and applied the accommodation principle at the core of the Mono Lake doctrine, the public
trust could transform Western water law into a flexible doctrine capable of meeting both the consumptive
and instream needs of the twenty-first century.



