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Rex v. Rogers, 8 Burrows, 1809, 1812; Rex
v. Wyatt, Russ. & R. 230; IEx parte How-
ard, 17 N. H. 545; State v. Kitchens, 2 Hill,
(S. C.) 612; Bland v. State, 2 Ind. 608; Low-
enberg v. People, 27 N. Y. 336; State v. Os-
car, 13 La. Ann. 297; State v. Cardwell, 95
N. C. 643; Ex parte Nixon, 2 8. C. 4.

The application for the writs must be de-
nied.

_—a

{146 U. 8. 387)

ILLINOIS CENT. R. CO. v. STATE OF IL-
LINOIS et al. . CITY OF CHICAGO v. ILLI-
NOIS CENT. R. CO. et al. STATE OF
ILLINOIS v. ILLINOIS CENT. R. Co. et al.

(December 5, 1892,)

Nos. 419, 608, 609.

CoNsTITUTIONAL Law—TIpe Laxns — LaNDs UN-
DER THE GREAT LAREsS—RiIrARIAN RiGHTS.

. .1.The common-law doctrine as to the do-
minion, sovereignty, and ownership of lands un-
der tide waters on the borders of the sea ap-
plies equall
waters of the Great Lakes; and in this country
such dominion, sovereignty, and ownership be-
longs to the states, respectively, within whose
borders such lands are situated, subject always
to the right of congress to coutrol the navigation
%o far as may be necessary for the regulation of
Eoreiin and interstate commerce.

2. The title which a state holds to lands un-
der tide waters bordering on the sea or under the
pavigable waters of the Great Lakes, lying with-
in her limits, is different in character from the
title of the state to lands intended for sale, or
from that of the United States to the public
lands which are open to pre-emption and sale. It
is a title held in trust for the people of the state,
that they may enjoy the navigation of the wa-
ters, carry on commerce over them, and have
liberty of fishing therein, free from obstruction
or interference by private parties, and it is not
within the legislative power of the state to ab-
dicate this trust by a grant whereby it surrenders
its property and general control over the lands of
an entire harbor, bay, sea. or lake, though it
may grant parcels thereof for the foundations of
wharves, piers, docks, and other structures in aid
of commerce, or parcels which, being occupied,
do not substantially impair the public interest in
the waters remaining, Mr. Justice Shiras, Mr.
Justice Gray, and Mr. Justice Brown dissenting.

3.Act Il April 16, 1869, purporting to
grant to the Illinois Central Railroad Company
ali the right and title of the state to the sub-
metrged lands constituting the bed of Lake Mich-
igan, for one mile from the shore opposite the
company’s tracks and breakwater in the city of
Chicago, to be held in perpetuity without power
to alienate the fee, was in excess of the legisla-
tive nower of the state, and inoperative to affeet,
modify, or in any respect control the sovereignty
and dominion of the state over such lands, or its
ownership thereof, and was annulled by the re-
pealing act of April 15, 1873, which was valid
and effective to that extent. Mr. Justice Shiras,
Mr. Justice Gray, and Mr. Justice Brown, dis-
senting.

4. The reclamation by thae Tilinois Central
Railroad Company from the waters of Lake
Michigan of a tract 200 feet wide, extending
along the front of the city of Chicago, and the
construction of its tracks, crossings, guards, etc.,
and the erection of the breakwater on the east
thereof, and the necessary works for the protec-
tion of the shore on the west, all as required by
the ordinance under which it was permitted to
enter the city, did not interfere with any wuseful
freedom in the use of the waters of the lake for
commerce,—foreign, interstate, or domestic,—or
constitute such an encroachment upon the do-
main of the state as to require the interposition

to the lands beneath the pavigable-
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of a court for thelr removal, or for any restralnt
in their use. 33 Fed. Rep. 730, affirmed.

9. The railroad company did net, however,
acquire, by such reclamation, an absolute fee in
the lands reclaimed, or any right of use. disposal,
or contrcl, except for a right of way and for rail-
road purposes; por did it thereby acquire any
rights, as a riparian owner, to reclaimr still fur-
ther lands from the lake for its use, or for the
construction of piers, docks, and wharves in fur-
therance of its business.

6. In respect to the lots lying north of Ran-
dolph street, in said city, and the lots in front of
Michigan avenue, all bordering on the lake, and
to which the company acquired the fee by pur-
chase, it was vested with riparian rights, and
thereby became entitied to fill up the shallow
waters of the lake, and to construct piers,
wharves, docks, and slips not extending beyond
the point of navigability. 33 I'ed. Rep. 730, af-
firmed. )

7. The fee in the streets, alleys, commons,
and public grounds, as exhibited on the maps of
subdivision of fractional sections 10 and 15, lying
on the lake front of Chicago, is vested in the
city, together with the riparian rights appertain-
ing thereto; and these rights were not divested
by the fact that the Illinois Central Railroad oc-
cupied the lands underlying the immediate front,
and filled them in for its right of way, under au-
thority of a ecity ordinance; and the city still has
the right to exercise such riparian rights, subject
to the terms of the ordinance and to the author-
ity of the state to prescribe the lines beyond
which no structures may be extended, and also
subject to such supervision and contrel as the
United States may lawfully exercise. 33 Fed.
Rep. 730, affirmed.

Appeals from the cireunit court of the Unit-
ed States for the northern district of Illinois.
Modified and athirmed.

B. F. Ayers and John N. Jewett, for Illi-
nois Cent. R. Co. John 8. Miiler and S. S.
Gregory, for the City of Chicago. George
Hunt, for the State of Illinois.

&
*Mr. Justice FIELD delivered the opinion®
of the court.

This suit was commenced on the 1st of
March, 1883, in a circuit court of Illinois, by
an information or bill in equity filed by the
attorney general of the state, in the name of
its people, against the lilinois Central Rail-
road Company, a corporation created under
its laws, and against the ¢ity of Chicago.
The United States were also named as a party
defendant, but they never appeared in the
suit, and it was impossible to bring them in
as a party without their consent. The alleged
grievances arose solely from the acts and
claims of the railroad compuny, but the city
of Chicago was made a defendant because of
its interest in the subject of the litigation.
The railroad comnpany filed its answer in the
state court at the first term after the com-
mencement of the suit, and upon its petition
the case was removed to the circuit court of
the United States for the northern district of
Illinois. In May following the city appeared
to the snit and filed its answer, admitting
all the allegations of fact in the bili. A sub-
sequent motion by the complainant to remand
the case to the state court was denied. 16
Fed. Rep. 881. The pleadings were after-
wards altered in various particulars. An
amended information or bill was filed by the

33
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attornegy general, and the city filed a cross
bili for affirmative relief against the state
and the company. The latter appeared to the
cross bill, and answered it, as did the attor-
ney general for the state. Each party has
prosecuted a separate appeal.

The object of the suit is to obtain a judicial
determination of the title of certain lands on
the east or lake front of the city of Chicago,
situated betwecen the Chicago river and Six-
teenth street, which have been reclaimed
from the waters of the lake, and are occupied
by the tracks, depots, warehouses, piers, and
otherstructures used by therailread company
in its business, and also of the ‘title claimed
by the company to the submerged lands, con-
stituting the bed of the lake, lying east of its
tracks, within the corporate limits of thecity,
« for the distance of a mile, and between the
& south line of the south pier near Chicago
¢ river, extended eastwardly, and a line*ex-
tended in the same direction from the south
line of lot 21 near the company’s roundhouse
and machine shops. The determination of
the title of the company will involve a con-
sideration of its right to construct, for its
own business, as well as for public conven-
ience, wharves, piers, and docks in the har-
bor.

We agree with the conrt below that, to a’

clear understanding of the numerous ques-
tions presented in this case, it was necessary
to trace the history of the title to the several
parcels of land claimed by the company; and
the court, in its elaborate opinion, (33 Fed,
Rep. 730,) for that purpose referred to the
legislazion of the United States and of the
state, and to ordinances of the city and pro-
ceedings thereunder, and stated, with great
minuteness of detail, every material provi-
sion of law and every step taken. We have
with great care gone over the history detailed,
and are satisfied with its entire accuracy. It
would therefore serve no useful purpose to
repeat what is, in our opinion, clearly and
fully narrated. In what we may say of the
rights of the railroad company, of the state,
and of the city, remaining after the legisla-
tion and proceedings tuken, we shall assume
the correctness of that history.

The state of Illinois was admitted into the
Union in 1818 on an equal footing with the
original states, in all respects. Such was
one of the conditions of the cession from Vir-
ginia of the territory northwest of the Ohio
river, out of which the state was formed.
But the equality prescribed would have ex-
isted if it had not been thus stipulated.
There can be no distinction between the sev-
eral states of the Union in the character of
the jurisdietion, sovereignty, and dominion
which they may possess and exercise over
persons and subjests within their respective
liits. The bonndaries of the state were
prescribed by congress and accepied by the
gtate in its original constitution. They are
given in the bill. It issuilicient for our pur-
pose to observe that they include within their
eastern line all that portion of Lake Michi-
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gan lying east of the mainland of the state
and the middle of the lake, south of lantuden
42 degrees and 30 minutes.

* It is the settled law of this country that‘
the ownership of and dominion and sover-
eignty over lands covered by tide waters,
within the limits of the several states, belong
to the respective states within which they
are found, with the consequent right to use
or dispose of any portion thereof, when that

-can be done without substantial impairment

of the interest of the public in the waters,
and subject always to the paramount right
of congress to control their navigation so far
as may be necessary for the regulation of
commerce with foreign nations and among
the states. This doctrine has been often an-
nounced by this court, and is not questioned
by counsel of any of the parties. Pollard's
Lessee v. Hagan, 3 How. 212; Weber v.
Commissioners, 18 Wall, 57,

The same doctrine is in this country held
to be applicable to lands covered by fresh
water in the Great Lakes, over which is con-
ducted an extended commerce with different
states and foreign nations. These lalces pos-
sess all the general characteristics of open
seas, except in the freshness of their waters,
and in the absence of the ebb and flow of the
tide. In other respects they are iniand seas,
and there is no reason or prineiple for the as-
sertion of dominion and sovereignty over and
ownership by the state of lands covered by
tide waters that is not equally applicable to
its ownership of and dominion and sover-
eignty over lands covered by the fresh waters
of these lakes. At one time theexistence of
tide waters was deemed essential in deter-
mining the admiralty jurisdietion of courts-
in England. That doctrine is now repudiat-
ed in this country as wholly inapplicable to
our condition. In England the ebband flow
of the tide constitute the legal test of the
navigability of waters. There no watersare
navigable in fact, at least to any great extent,
which are not subject to the tide. ‘There,
as said in the case of The Genesee Chief,
12 How. 443, 455, “+tide water,’ and * naviga-
ble water ' are synonymous terms, and ¢ tide
water,? with a few small and unimportant ex-
ceptions, meant nothing more than public
rivers, as contradistinguished from private
ones;” and writers on the subject of admiralty
jurisdiction “took the ebband flow of the tidex
as the test, because it was a convenient one,§
and more easily determined®the churacter of*
the river. Ience the established doctrine in
England, that the admiralty jurisdiction is
confined to the ebb and flow of the tide. In
other words, it is confined to public naviga-
ble waters.”

But in this country the case is different.
Some of our rivers are navigable for great
distances above the flow of the tide,—inde«d,
for hundreds of miles,—by the largest ves-
sels used in commerce. As said in the case
cited: “There is certainly nothing in theebb
and flow of the tide that mukes the waters
peculiarly suitable for admiralty jurisdiction,
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nor anything in the absence of a tide that
renders it unfit. If it is a publie, navigable
water, on which commerce is carried on be-
tween ditferent states or nations, the reason
for the jurisdictionis precisely thesame, and,
if a distinction is made on that account, it is
merely arbitrary, without any foundation in
reason, and, indeed, would seem to be incon-
sistent with it.”

The Great Lakes are not in any apprecia-
ble respect affected by the tide, and yet on
their waters, as said above, alarge commerce
is carried on, exceeding in many instances
the entire commerce of states on the borders
of the sea. When the reason of the limita-
tion of admiralty jurisdicltion in England
was found inapplicable to the condition of
navigable waters in this country, the limita-
tion and all itsincidents were discarded. So
also, by the common law, the doctrine of the
dominion over and ownership by the crown
of lands within the realm under tide waters
is not founded upon the existence of the tide
over the lands, but upon the fact that the
waters are navigable; “tide waters” and
“navigable waters,” as already said, being
used assynonymous terms in England. The
public being interested in the use of such
waters, the possession by private individuals
of lands under them could not be permitted
except by license of the crown, which could
alone exercise such dominion over the wa-
ters as would insure freedom in their use so
far as consistent with the public interest.
The doctrine is founded upon the necessity
of preserving to the public the use of naviga-
ble waters from private interruption and

© encroachment,—a reason as applicable to
< navigable fresh waters as to waters moved
* by the tide. We hold,*therefore, that the
same doctrine as to the dominion and sover-
eignty over and ownership of lands under
the navigable walers of the Great Lakes ap-
plies which obtains at the common law as to
the dominion and sovereignty over and own-
ership of lands under tide waters n the bor-
ders of the sea, and that the lands are held
by the same right in the one case as in the
other, and subject to the same trusts and
limitations, Upon that theory we shall ex-
amine how far such dominion, sovereignty,
and proprietary right have been encroached
upon by the railroad company, and how far

that company had at the time the assent of

the state to such encroachment, and also the
validity of the claim which the company as-
serts, of a right to make further encroach-
ments thereon by virtue of 4 grant from the
state in April, 1869.

The city of Chicago is situated upon the
southwestern shore of Lake Michigan, and
includes, with other territury, fractional
sections 10 and 15, in township 33 N., range
14 E. of the third P. M., bordering on the
lake, which forms their eastern boundary.
For a long time after the organization of the
city, its harbor was the Chicago river, a
small, narrow stream opening into the lake
near the center of the east and west line of

section 10; and in it the shipping arrlving
from other ports of the lake and navigable
waters was moored or anchored, and along it
were docks and wharves. The growih of
the city in subsequent years, in population,
business, and commerce, required a larger
and more convenient harbor, and the United
States, in view of such expansion and growth,
commenced the construction of a system of
breakwaters and other harbor protections in
the waters of the lake in front of the frac-
tional sections mentioned. In the prosecu-
tion of this work there was constructed a
line of breakwaters or cribs of wood and
stone covering the front of the city between
the Chicago river and Twelfth street, with
openings in the piers orlines of cribs for the
entrance and departure of vessels; thus in-
closing a large part of" the lake for the uses
of shipping and commerce, and creating an
outer harbor for Chicago. It comprises g »
space about one mile and one half in length s':
from north to south, and’is of a width from*®
east to west varying from 1,000 to 4,000 feet.
As commerce and shipping expand, the har-
bor will be further extended towards the
south; and, as alleged Ly the amended bill,
it is expected that the necessities of commerce
will soon require its enlargement so as to in-
clude a great part of the entire lake front of
the city. It is stated, and not denied, that
the authorities of the United States have in
a general way indicaled a plan for the im-
provement and use of the harbor which bad
been inclosed as mentioned, by which a por-
tion is devoted as a harbor of refuge, where
ships may ride at anchor with security and
within protecting walls, and another portion
of such inclosure, nearer the shore of the
lake, may bLe devoted to wharves and piers,
alongside of which ships may load and un-
load, and upon which warehouses may be
constructed and other structures erected for
the convenience of lake commerce.

‘The case proceeds upon the theory and alle-
gation that the defendant the Iilinois Cen-
tral Railroad Company has, without lawful
authority, encroached, and continues to en-
croach, upon the domain of the state, and
its original ownership and control of the wa-
ters of the harbor and of the lands there-
under, upon a claim of rights acquired un-
der a grant from the state and ordinance of
the city to enter the city and appropriate
land and water 200 feet wide, in order to
construct a track for a railway and to erect
thereon warehouses, piers, and other strue-
tures in front of the city, and upon a claim of
riparian rights acquired by virtue of uwner-
ship of lands originally bordering on the lake
in front of the city. It also proceeds against
the claim asserted by the railroad company,
of a grant by the state in 1869 of its right
and title to the submerged lands constituting
the bed of Lake Michigan, lying east of the
tracks and breakwater of the company for
the distance of one mile, and between the
south line of the south pier extended east-
wardly and a line extended in the sae di-
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rection from the southline of 1ot 21 south of
and near the machine shops and roundhouse
of the company, and of a right thereby to
o construct at its pleasure, in the harbor,
s wharves, piers, and other works for its use.
e +The state prays a decree establishing and
confirming its title to the bed of Lake Michi-
gan, and exelusive right to develop and im-
prove the harbor of Chicago by the construc-
tion of docks, wharves, piers, and other im-
provements, against the claim of the railroad
company that it has an absolute title to such
submerged lands by the act of 1869, and the
right, subject only to the paramount author-
ity of the United States in the regulation of
commerce, to fll ail the bed of the lake with-
in the limits above stated, for the purpose of
its business, and the right, by the construc-
tion and maintenance of wharves, docks, and
piers, to improve the shore of the lake for
the promotion generally of commerce and
navigation. And the state, insisting that
the company has, without right, erected, and
proposes to continue fo erect, wharves and
piers upon its domain, asks that such alleged
unlawful structures may be ordered to be re-
moved, and the company be enjoined from
erecting further structures of any kind.

And first as to lands in the harbor of Chi-
cago possessed and used by the railroad com-
pany under the act of congress of September
20, 1850, (9 St. p. 466, c. 61,) and the ordi-
nance of the city of June 14, 1852. By that
act congress granted to the state of Illinois a
right of way, not exceeding 100 feet in width,
on each side of its length, through the pub-
lic lands, for the construction of a railroad
from the southern terminus of the Illinois &
Michigan Canal to a point at or near the
Junction of the Ohio and Misslssippi rivers,
with a branch to Chicago, and another, via
the town of Galenu, to a point opposite Du-
buque, in the state of Iowa, with theright to
take the necessary materials for its construec-
tion; and to aid in the construction of the
railroad and branches, by the same act it
granted to Lhe state six alternate sections of
land, designuted by even numbers, on each
side of the road and branches, with the usual
reservation of any portion found to be sold
by the United States, or to which the right
of pre-emption had attached at the time the
route of the road and branches wasdefinitely
fixed, in which case provision was made for

o the selection of equivalent lands in contigu-

S ous sections.

¢ +The lands granted were made subject to
the disposition of the legislature of the state;
and it was declared that the railroad and its
branches should be and remain a public high-
way for the use of the government of the
United States, free from toll or other charge
upon the transportativn of their property or
troops.

The act was formally accepted by the leg-
fslature of the state, February 17, 1851,
(Laws 1851, pp. 192, 193.) A few days Le-
fore, and on the 10th of that month, the
lllinois Central Railroad Company was incor-
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porated. It was invested generally with the
powers, privileges, immunities, and fran-
chises of corporations, and specifically with
the power of acquiring by purchase or other-
wise, and of holding and conveying, real and
personal estate which might be needful to
carry into effect, fully, the purposes of the
act.

It was also authorized to survey, locate,
construct, and operate a railroad, with one
or more tracks or lines of rails, between the
points designated and the branches men-
tioned; and it wasdeclared that the company
should have a right of way upon, and might
appropriate to its sole use and control, for
the purposes contemplated, land not exceed-
ing 200 feet in width throughout its entire
length, and might enter upon and take pos-
session of and use any lands, streams, and
materials of every kind, for the location of
depots and stopping stages, for the purpose
of constructing bridges, dams, embankments,
engine houses, shops, and other buildings
necessary for completing, maintaining, and
operating the road. All such lands, waters,
materials, and privileges belonging to the
state were granted to the corporation for
that purpose; and it was provided that when
owned by or belonging to any person, com-
pany, or corporation, and they could not be
obtained by voluntary grant or release, the
same might be taken and paid for by proceed-
ings for condemnation, as prescribed by law.

It was also enacted that nothing in the act
shounld authorize the corporation to make a
location of its road within any city without
the consent of its common council. This con-
sent was given by an ordinance of the com-2
mon counecil of Chicago,*adopted June 14,*
1852. By its first section it granted permis-
sion to the company to lay down, construct,
and maintain within the limits of the city,
and along the margin of the lake within and
adjacent to the same, a railroad, with one or
more tracks, and to operate the same with
locomotive engines and cars, under such
rules and regulations, with reference to speed
of trains, the receipt, safe-keeping, and de-
livery of freight, and arrangements for the ac-
commodation and conveyance of passengers,
not inconsistent with the public safety, as the
company might from time to time establish,
and to have the right of way and all powers
incident to and necessary therefor, in the
manner and upon the following terms and
conditions, namely: That the road should
enter the city at or near the intersection of its
then southern boundary with Lake Michigan,
and follow the shore on or near the margin
of the lake noriherly to the southern bounds
of the open space known as “Lake Park,”
in front of canal section 15, and continue
northerly across the open space in front of
that sectinn to such gronnds as the com-
pany might acquire between the north lina
of Randolph street and the Chicago river,
in the Ft. Dearborn addition, upon which
grounds should be located the depot of the
railroad company within the city, and such

*3
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other bufldings, slips, or apparatus as might
be necessary and convenient for its business.
But it was understood that the city did not
undertake to obtain for the company any
right of way, or other right, privilege, or
easement, not then in its power to- grant, or
to assume any liability or responsibility for
the acts of the company. 1% also declared
that the company might enter upon and use
in perpetuity for its line of road, and other
‘works necessary to protect the same from the
lake, a width of 300 feet from the southern
boundary of the public ground near Twelfth
street, to the northern line of Randolph street;
the inner or west line of the ground to benot
ess than 400 feet east from the west line of
Michigan avenue, and parallel thereto; and
it was authorized to extend its works and fill
out into the lake to a point in the southern
pier not less than 400 feet west from the then
east end of the same, thence parallel with
Michigan*avenue to the north side of Ran-
dolph street extended; but it was stated that
the common council did not grant any right
or privilege beyond the limits abovéspecibied,
nor beyond the line that might be actually
occupied by the works of the company.

By the ordinance the company was required
to erect and maintain on the western or in-
ner line of the ground pointed out for its
-ain tracks on the lake shore such suitable
walls, fences, or other sufficient works as
awould prevent animals from straying upon
or obstructing its tracks, and secure persons
and property from danget, and to construct
such suitable gates at proper places at the
ends of the streets, which were then or might
thereafter be laid out, as required by the
common council, to afford safe access to the
lake; and provided that, in the case of the
construction of an outside harbor, streets
might be laid out to approach the samein the
‘manner provided by law. The company was
-also required to erect and complete within
three years after it should have accepted the

-ordinance, and forever thereafter maintain,

a continuous wall or structure of stone ma-
sonry, pier work, or other suflicient material,

-of reguiar and sightly appearance, and not to

exceed in height the general level of Michigan
avenue, opposite thereto, from the north side
of Randolph street to the sonthern bound of
T.ake Park, at a distance of not more than
300 feet east from and parallel with the west-
<rn or inner line of the company, and con-
tinue the works to the southern boundary of

‘the city, at such distance outside of the track

of the road as might be expedient, which
stracture and works should be of sufficient
strength and magnitude to protect the entire
front of the city, between the north line of
Randolph street and its southern boundary,
from further damage or injury from the ac-
tion of the waters of Lake Michigan; and
that that part of the strocture south of Lake
Park should be commenced and prosecuted
with reasonable dispatch after aceeptance of
the ordinance. It was also enacted that the
gompauny should “not in any manner, nor for

=or inner line before mentioned, except so far
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any purpose whatever, occupy, use, or in-
trude upon the open ground known as ¢ Lake
Park,’ belonging to the city of Chicago, lying &
between Michigan avenue and the western v
as the common council may consent, for the
convenience of said company, while con-
structing or repairing the works in front of
said ground;” and it was declared that the
company should “erect no buildings between
the north line of Randolph street and the
south side of the said Lake Park, nor occupy
nor use the works proposed to be constructed
between these points, except for the passage
of or for making up or distributing their
trains, nor place upon any partof their works
between said points any obstruction to the
view of the Jake from the shore, nor suffer
their locomotives, cars, or other articles tore-

' main upon their tracks, but only erect such

works as are proper for the construction of
their necessary tracks, and protection of the
same.”

The company was allowed 90 days to ac-
cept this ordinance, and it was provided that
upon such acceptance a contract embodying
its provisions should be executed and deliv-
ered between the city and the company, and
that the rights and privileges conferred upon
the company should depend upon the per-
formance on its part of the requirements
made. The ordinance was accepted and the
required agreement drawn and executed on
the 28th of March, 1853.

Under the authority of this ordinance the
railroad company located its tracks within
the corporate limits of the eity. Those run-
ning northward from Twelfth street were
laid upon piling in the waters of the lake.
The shore line of the lake was at that time
at Park Row, about 400 feet from the west
line of Michigan avenue, and at Randolph
ptreet, about 1124 feet. Since then the space
between the shore line and the tracks of the
railroad company has been filled with earth
under the direction of the city, and is now
solid ground.

After the tracks were constructed the com-
pany erected a break water east of its roadway
upon a line parallel with the west line of
Michigan avenue, and afterwards filled ap
the space between the breakwater and its
tracks with earth and stone.

‘We do not deem it material, for the deter-
mination of any questions presented in this
case, to describe in detail the extensive works 4
of the railroad company under the permissiony
given*to locate its road within the city by thee
ordinance. It is sufficient to say that, when
this suit was commenced, it had reclaimed
from the waters of the lake a tract 200 feet
in width, for the whole distance allowed for
its entry within the city, and constructed
thereon the tracks needed for its railway,
with all the guards against danger in its ap-
proach and crossings as specified in the ordi-
nance, and erected thedesignated breakwater
beyond its tracks on the eust, and the neces-
sary works for the prutection of the shore on




ILLINOIS CENT. R. CO. ». STATE OF ILLINOIS.

the west, Its works in no respect interfered
with any useful freedom in the use of the
waters of the lake for commerce,—foreign,
interstate, or domestic. They were con-
structed under the authority of the law by
the requirement of the city, as a condition of
its consent that the company might locate
its road within its limits, and cannot be re-
garded as such an encroachment upon the
domain of the state as to require the inter-
position of the court for their removal or for
any restraint in their use.

The railroad company never acquired by
the reclamation from the waters of the lake
of the land upon which its tracks are laid, or
by the construction of the road and works
connected therewith, an absolute fee in the
tract reclaimed, with a consequent right to
dispose of the same to other parties, or to use
it for any other purpose than the one desig-
nated,—the construction and operation of a
railroad thereon, with one or more tracks
and works in connection with the road or in
ald thereof. The act incorporating the com-
pany only granted to it a right of way over
the public lands for its use and control, for
the purpose contemplated, which was to en-
able it to survey, locate, and construct and
operate & railroad. All lands, waters, ma-
terials, and privileges belonging to the state
were granted solely for that purpose. It did
not contemplate, much less authorize, any
diversion of the property to any other pur-
pose. The use of it wus restricted to the
- purpose expressed. While the grant to it in-
cluded waters of streams in the line of the
right of way belonging to the state, it was
accompanied with a declaration that itshould
not be 80 construed as to authorize the eor-
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reclamation of the tract upon which the ratk
road and the works in connection with it are
built. The construction of a pier or the ex-
tension of any land into navigable waters for
a railroad or other purposes, by one not the
owner of lands on the shore, does not give
the builder of such pier or extension, whether
an individual or corporation, any riparian
rights. Those rights are incident to riparian
ownership. They exist with such owner-
ship, and pass with the transfer of the land;
and the land must not only be contiguous to
the waler, but in contact with it. Proxim-
ity, without contact, is insufficient. The
riparian right attaches to land on the border
of navigable water, without any declaration
to that effect from the former owner, and its
designation in a conveyance by him would
be surplusage. See Gould, Waters, § 148,
and authorities there cited.

The riparian proprietor is entitled, among
other rights, as held in Yates v. Milwaukee,
10 Wall. 497, 504, to access to the navigable
part of the water on the front of which lies
his land, and for that purpose to make &
landing, wharf, or pier for hiscfown use or<
for the use of the publie, subject to such gen-
eral rules and regulations as the legislature
may prescribe for the protection of the rights
of the public. In the case cited the court
held that this riparian right was property,
and valuable, and, though it must be enjoyed
in due subjection to the rights of the publie, i§
could not be arbitrarily or capriciously im- -
paired. It had been held in the previous
case of Dutton v. Strong, 1 Black, 23, 33,
that, whenever the water of the shore was
tooshoal to be navigable, there was the same
necessity for wharves, piers, and landing

© poration to interrupt the navigation of the
wstreams. If the waters of the lake may be
* deemed to be included in the’designation of

places as in the bays and arms of the sea;
that, where that necessity existed, it was dif-
ficult to see any reason for denying to the

streams, then their use would be held equally
restricted. The prohibition upon the com-
pany to make a location of its road within
any city, without the consent of its common
council, necessarily empowered that body to
prescribe the conditions of the entry, so far
at least as to designate the place where it
should be made, the character of the tracks
to be laid, and the protection and guards that
should be constructed to insure their safety.
Nor did the railroad company acquire, by the
mere construction of its road and other
works, any rights as a riparian owner to re-
claim still further lands from the waters of
the lake for ils use, or the construction of
piers, docks, and wharves in the furtherance
of its business. The extent to which it could
reclaim the land under the waters was lim-
ited by the conditionsof the ordinance, which
was simply for the construction of a railroad
on a track not to exceed a specified width,
and of works connected therewith.

We sball hereafter consider what rights
the company acquired as a riparian owner
from its acquisition of title to lands on the
shore of the iake, but at present we are speak-
Ing only of what rights it acquired from the

adjacent owner the right to supply it; but
that the right must be understood as termi-
nating at the point of navigability, where the
necessity for such erections ordinarily ceased.

In this case it appears that fractional sec-
tion 10, which was included within the city
limits bordering on the lake front, was, many
years before this suit was brought, divided,
under the authority of the United States, into
blocks and lots, and the lots sold. The pro-
ceedings taken and the laws passed on the
subject for the sale of the lots are stated with
great particularity in the opinion of the court
below, but for our purpose it is sufficient tc
mention that the lots laid out in fractional
section 10 belonging to the United States
were sold, and, either directly or from pur-
chasers, the title to some of them fronting
on the lake north of Randolph street became
vested in the railroad company, and the com-
pany, finding the lake in front of those lots
shallow, filled it in, and upon the reclaimed
land comstructed slips, wharves, and piers,
the last three piers in 1872-73, 1880, and
1881, which it claims toown and to have tha
right to use in ita business.

According to +he law of riparian owner-
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ship which we have stated, this claim s well
founded, so far as the piers do not extend be-
yond the point of navigability in the waters
of the lake. Wae are not fully satisfied that
such is the case, from the evidence which the
company has produced, and the fact is not
+conceded. Nor does the court below find
% that such navigable point had been establish-
* ed by any public authorityeor judicial deci-
sion, or that it had any foundation, other
than the judgment of the railroad company.

The same position may be taken as to the
claim of the company to the pier and docks
erected in front of Michigan avenue between
the lines of Twelfth and Sixteenth streets ex-
tended. The company had previously ac-
quired the title to certain lots fronting on the
lake at that point, and, upon its claim of
riparian rights from that ownership, had
erected the structures in question. Itsown-
ership of them likewise depends upon the
question whether they are extended beyond
or are limited to the navigable point of the
waters of the lake, of which no satisfactory
evidence was offered.

Upon the land reclaimed by the railroad
company as riparian proprietor in front of
lots into which section 10 was divided, which
it had purchased, its passenger depot was
erected north of Randolph street; and to
facilitate its approach the common council,
by ordinance adopted September 10, 1855,
authorized it to curve its tracks westwardly
of the line fixed by the ordinance of 1852, so
as to cross that line at a point not more than
200 feet south of Randolph street, in accord-
ance with a specified plan. This permission
was given upon the condition that the com-
pany should lay out upon its own land, west
of and alongside its passenger house, a street
50 feet wide, extending from Water street to
Randolph street, and fill the same up its en-
tire length, within two years from the pas-
sage of theordinance. The company’s tracks
were curved as permitted, the street referred
to was opened, the required filling was done,
and the street has ever since been used by
the public. It being necessary that the rail-
road company should have additional means
of approaching and using its station grounds
between Randolph street and the Chicago
river, the city, by another ordinance, adopted
September 15, 1856, granted it permission to
enter and use, in perpetuity, for its line of
railroad and other works necessary {0 protect
the same from the lake, the space between its
then breakwater and a line drawn from a
point thereon 700 feet south of the north line

wof Randolph street extended, and running

Jdthence op a straight line to the southeast

® corner of<its present breakwater, thence to
the river, and the space thus indicated the
railroad company occupied and continued to
hold pursuant to this ordinance; and we do
not perceive any valid objection to its con-
tinued holding of the same for the purposes
declared,—that is, as additional means of ap-
proaching and using its station grounds.

We proceed to consider the claim of the
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railroad company to the ownership of sub-
merged lands in the harbor, and the right
to construct such wharves, piers, docks, and
other works therein as it may deem proper
for its interest and business. The claim is
founded upon the third section of the act of
the legislature of the state passed on the 16th
of April, 1869, the material part of which is
as follows: ,
“Sec. 3. The right of the Illinois Central
Railroad Company under the grant from the
state in its charter, which said grant consti-
tutes a part of the consideration for which
the said company pays to the state at least
seven per cent. of its gross earnings, and un-
der and by virtue of its apprepriation, occu-

‘pancy, use, and control, and the riparian

ownership incident to such grant, appropri-
ation, occupancy, use, and control, in and to
the lands submerged or otherwise lying east
of the said line running parallel with and
400 feet east of the west line of Michigan
avenue, in fractional sections ten and fifteen,
township and range as aforesaid, is hereby
confirmed; and all the right and title of the
state of Illinois in and to the submerged
lands constituting the bed of Lake Michigan,
and lying east of the tracks and breakwater
of the Iliinois Central Railroad Company, for
a distance of one mile, and between the south
line of the south pier extended eastwardly
and a line extended eastward from the south
line of lot twenty-one, south of and near to
the roundhouse and machine shops of said

.eompany, in the south division of the said

city of Chieago, are hereby granted in fee to
the said Illinois Central Railroad Company,
its successors and assigns: provided, how-
ever, that the fee to said lands shall be held
by said company in perpetuity, and that the
said company shall not have power to grant,
sell, or convey the fee to the same, and that
all gross receipts from use, profits, leases, org
otherwise, of said lands, or the improve-3
ments *thereon, or that may hereafter Le®
made thereon, shall form a part of the gross
proceeds, receipts, and income of the said
Illinois . Central Railroad Company, upon
which said company shall forever pay into
the state treasury, semiannually, the per
centum provided for in its charter, in ac-
cordance with the requirements of said char-
ter: and provided, also, that nothing herein
contained shall authorize obstructions to the
Chicago harbor, or impair the public right of

navigation, nor shall this aet be construed to
exempt the Illinois Central Railroad Com-

pany, its lessees or assigns, from any act of
the general assembly which may be hereafter
passed, regulating the rates of wharfage and
dockage tv be charged in said harbor.”

The act of which this section is a part was
accepted by a resolution of the board of
directors of the company at its office in the
city of New York, July 6, 1870, but the ac-
ceptance was not communicated to the state
until the 18th of November, 1870. A copy
of the resolution was on that day forwarded
to the secretary of state, and filed and re-
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corded by him In the records of his office.

- On the 15th of April, 1873, the legislature of
Hlinois repealed the act. The questions
presented relate to the validity of the section
cited, of the act, and the effect of the repeal
upon its operation.

The section in question has two objects in
view: One was to confirm certain aileged
rights of the railroad company under the
grant from the state in its charter and under
and “by virtne of its appropriation, occu-
pancy, use, and control, and the riparian
ownership incident” thereto, in and to the
lands submerged or otherwise lying east of a
line parallel with and 400 feet east of the
‘west line of Michigan avenue, in fractional
sections 10 and 15. The other object was to
grant to the railroad company submerged
lands in the harbor.

The confirmation made, whatever the
operation claimed for it in other respects,
cannot be invoked so as to extend the ri-
parian right which the company possessed
from its ownership of lands in sections 10
and 15 on the shore of the lake. Whether
the piers or docks constructed by it after the

uz

title to the submerged lands, giving it as
full and complete power to use and dispose
of the same, except in the technical transfer
of the fee, in any manner it may choose, as
if they were uplands, in no respect covered
or affected by navigable waters, and not as
a license to use the lands subject to revo-
cation by the state. Treating it as such a
conveyance, its validity must be determined
by the consideralion whether the legislature
was competent to make a grant of the kind.m
The act, if valid and operative to the ex-$
tent claimed, placed*under the control of the*
railroad company nearly the whole of the
submerged lands of the harbor, subject only
to the limitations that it shéuld not authorize
obstructions to the barbor, or impair the
public right of navigation, or exclude the
legislature from regulating the rates of
wharfage or dockage to be charged. With
these limitations, the act put it in the power
of the company to delay indefinitely the im-
provement of the harbor, or to construct as
many docks, piers, and wharves and other
works as it might choose, and at such posi-
tions in the harboras might suit its purposes,

and permit any kind of business to be con-
ducted thereon, and to lease them out on its
own terms for indefinite periods. The inhi-

o passage of the act of 1869 extend beyond the
¥© point of navigability in the waters of the
* lake must be the subject of judicial®inquiry

upon the execution of this decree in the court
below. If it be ascertained upon such in-
quiry and determined that such piers and
docks do not extend beyond the peint of
practicable navigability, the claim of the rail-
road company to their title and possession
will be confirmed; but if they or either of
them are found, on such inquiry, to extend
beyond the point of such navigability, then
the state will be entitled to a decree that
they, or the one thus extended, be abated
and removed to the extent shown, or for
such other disposition of the extension as,
upon the application of the state and the
facts established, may be authorized by law.

As to the grant of the submerged lands,
the act declares that all the right and title of
the state in and to the submerged lands, con-
stituting the bed of Lake Michigan, and ly-
ing east of the tracks and breakwater of the
company for the distance of one mile, and
between the south line of the south pier ex-
tended eastwardly and a line extended east-
wardly from the south line of lot 21, sonth
of and near to the roundhouse and ma-
chine shops of the company, “are granted
In fee to the railroad company, its succes-
sors and assigns.” The grant is accompa-
nied with a proviso that the fee of the lands
shall be held by the company in perpetuity,
-and that it shall not have the power to grant,
gell, or convey the fee thereof. It also de-
clares that nothing therein shall authorize
obstructions to the harbor, or impair the pub-
lic right of mnavigation, or be construed to
-exempt the company from any act regulat.
ing the rates of wharfage and dockage to be
charged in the harbor.

This clause i3 treated by the eounsel of the
eompany as an absolute conveyance to it of

bition against the technical transfer of the
fee of any portion of the submerged lands
was of little consequence when it could make
a lease for any period, and renew it at its
pleasure; and the inhibitions against author- .
jizing obstructions to the harbor and impair-
ing the public right of navigation placed no
impediments upon the action of the railroad
company which did not previously exist. A
corporation created for one purpose, the con-
struction and operation of arailroad between
designated points, is by the act converted
into a corporation to manage and practically
control the harbor of Chicago, not simply for
its own purpose as a railroad corporation,
but for its own profit generally.

The circumstances attending the passage
of the act through the legislature were on
the hearing the subject of much criticism.
As originally introduced, the purpose of
the act was to enable the city of Chicago to
enlarge its harbor, and to grant to it the title
and interest of the state to certain lands ad-
jacent to the shore of Lake Michigan, on the
eastern front of the city, and place the har-
bor under its control; giving it all the nec-
essary powers for ils wise management.
But during the passage of the act its pur-
port was changed. Instead of providing for
the cession of the snbmerged lands to the
city, it provided for a cession of them to the
railroad company. It was urged that the
title of the act was not changed to corre.
spond with its changed purpose, and an ob-
jection was taken to its validity on that ae-
count. But the majority of the court weregq
of opinion that the evidence was insufficienty
to show that%he requirement of the consti-*
tution of the state, in its passage, was not
complied with.
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The question, therefore, to be considered,
i3 whether the legislature was competent to
thus deprive the state of its ownership of the
submerged lands in the harbor of Chicago,
and of the consequent control of its waters;
or, in other words, whether the railroad cor-
poration can hold the lands and coutrol the
waters by the grant, against any future ex-
ercise of power over them by the state.

That the state holds the title to the lands
under the navigable waters of Lake Michi-
gan, within its limits, in the same manner
that the state holds title to soils under tide
water, by the common law, we have already
shown; and thattitle necessarily carries with
it control over the‘waters above them, when-
ever the lands are subjected to use. But it
is a title different in character from that
which the state holds in lands intended for
sale. Itis different from the title which the
United States hold in the public lands which
are open to pre-emption and sale. It is a
title held in trust for the people of the state,
that they may enjoy the navigation of the
waters, carry on comiuerce over them, and
bhave liberty of fishing therein, freed from
the obstruction or interference of private
parties. The interest of the people in the
navigation of the waters and in commerce
over them may be improved in many in-
stances by the erection of wharves, docks,
and piers therein, for which purpose the state
may grant parcels of the submerged lands;
and, so long as their disposition is made for
such purpose, no valid objections can be
made to the grants. It is grants of parcels
of lands under navigable waters that may
afford foundation for wharves, piers, docks,
and other structures in aid of commerce, and
grants of parcels which, being occupied, do
not substantially impair the public interest
in the lands and waters remaining, that are
chiefly considered and sustained in the ad-
judged cases as a valid exercise of legislative
power consistently with the trust to the pub-
lic upon which such lands are held by the
state. But that is a very different doctrine

es from the one which would sanction the abdi-
£ cation of the general control of the state over
¢ ]ands under thenavigable waters of an en-
tire harbor or bay, or of a sea or lake. Such
abdication is not consistent with the exercise
of that trust which requires the government
of the state to preserve such waters for the
use of the public. The trustdevolving upon
the state for the public, and which can only
be discharged by the management and con-
trol of property in which the public has an
interest, cannot be relinquished by a transfer
of the property. The control of the state
for the purposes of the trust can never be
lost, except as to such parcels as are used in
promoting the interesis of the publictherein,
or can be disposed of without any substantial
impairment of the public interest in the
lands and waters remaining. It is only by
observing the distinction between a grant of
such parcels for the improvercent of the pub-
lic interest, or which when occupied do nof

substantially impair the public interest in
the lands and waters remaining, and a grant
of the whole property in which the public is
interested, that the language of the adjudged
cases can be reconciled. General language
sometimes found in opinions of the courts,
expressive of absolute ownership and control
by the state of lands under navigable waters,
irrespective of any trust as to their use and
disposition, must be read and construed with
reference to the special facts of the particu-
lar cases. A grant of all the lands under the
navigable waters of a state has never been
adjudged to be within the legislative power;
and any attempted grant of the kind would
be held, if not absolutely void on is face, &8
subject to revocation. The state can no
more abdicate its trust over property in which
the whole people are interested, like naviga-
ble waters and soils under them, so as to
leave them entirely unider the use and con-
trol of private parties, except in the instance
of parcels mentioned for the ipprovement of
the navigation and use of the waters, or
when parcels can be disposed of withoud im-
pairment of the public interest in what re-
mains, than it can abdicate its police powers.
in the administration of government and the
preservation of the peace. In the adminis-
tration of governmentthe use of such powers
may for a limited period be delegated to ag
municipality or other body, but there alwaysg.
remains with the state the right to*revoke*®
those powers and exercise them in a more
direct manner, and one more conformabie to
its wishes. So with trusts connected with
public property, or property of a special char-
acter, like lands under navigable waters;
they cannot be placed entirely beyond the
direction and control of the state.

The harbor of Chicago is of immense value
to the people of the state of Illinois, in the
facilities it affords to its vast and constantly
increasing commerce: and the idea that its
legislature can deprive the state of control
over its bed and waters, and place the same
in the hands of a private corporation, created
for a different purpose,—one ‘limited to
transportation of passengers and freight be-
tween distant points and the city,—is a prop-
osition that cannot be defended.

The area of the submerged lands proposed
to be ceded by the act in question to the rail-
road company embraces something more than
1,000 acres, being, as stated by counsel, more
than three times the area of the outer har-
bor, and not only including all of that har-
bor, but embracing adjoining submerged
lands, which will, in all probability, be here-
after included in the harbor. It is as large
as that embraced by all the merchandise
docks along the Thamesat London; is much
larger than that included in the famous
docks and basins at Liverpool; is twice that
of the port of Marseilles, and nearly, if net
quite, equal to the pier area along the water
front of the citv of New York. And the ar-
rivals and clearings of vessels at the port ex-

-ceed in number those of New York, and ara
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equal to those of New York and Boston com-
bined. Chicago has nearly 25 per cent. of
the lake carrying trade, as compared with
the arrivals and clearings of all the leading
ports of our great inlund seas. In the year
ending June 30, 1886, the joint arrivals and
clearances of vessels at that port amounted
to 22,096, with a tonnage of over 7,000,000;
and in 1890 the tonnage of the vessels reached
nearly 9,000,000. As stated by counsel,
since the passage of the luke front act, in
1869, the population of the city has increased
nearly 1,000,000 souls, and the increase of

«: commerce has kept pace with it. Itis hard-

%Iy conceivable that the legislature can divest

*® the state of the control+and management of
this harbor, and vest it absolutely in a pri-
vate corporation. Surely an act of the legis-
lature transferring the title to its submerged
Jands and the power claimed by the railroad
company to a foreign state or nation would
be repudiated, without hesitation, as a gross
perversion of the trust over the property un-
der which it is held. So would a similar
‘transfer to a corporation of another state.
It would not be listened to that the control
and management of the harbor of that great
city—a subject of concern to the whole peo-
ple of the state—should thus be placed else-
where than in the state itself. All the ob-
jections which can be urged to such .at-
tempted transfer may be urged to a transfer
to a private corporation like the railroad
company in this case.

Any grant of the kind is necessarily rev-
ocable, and the exercise of the trust by
which the property was held by the state can
be resumed at any time. Undoubtedly there
may be expenses incurred 'n improvements
made under such a grant, which the state
ought to pay; but, be that as it may, the
power to resume the trust whenever the
state judges best is, we think, incontroverti-
ble. The position advanced by the railroad
company in support of its claim to the own-
ership of the submergerl lands, and the right
to the erection of wharves, piers, and docks
at its pleasure, or for its business in the har-
bor of Chicago, would place every harbor in
the country at the mercy of a majority of the
legislature of the state in which the harbor is
situated.

Weo cannot, it i3 true, cite any authority
where a grant of this kind has been held in-
valid, for we believe that no instance exists
where the harbor of a great city and its com-
merce have been allowed to pass into the
control of any private corporation. But the
decisions are numerous which declare that
such property is held by the state, by virtue
of its sovereignty, in trust for the public.
The ownership of the navigable waters of
the harbor, and of the lands under them, is
a subject of public concern to the whole peo-
ple of the state. The trust with which they
are held, therefore, is governmental, and can-
not be alienated, except in those instances
mentioned, of parcels used in the improve-
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®
ment of the interest thus held, or when par-9
cels”can be disposed of without detriment to®
the public interest in the lands and waters
remaining,

This foliows necessarily from the public
character of the property, being held by the
whole people for purpeses in which the whole
people are interested. Assaid by Chief Jus-
tice Taney in Martin v, Waddell, 16 Pet.
367, 410: “When the Revolution took place
the people of each state became themseives
sovereign, and in that character hold the ab-
solute right to all their navigable waters, and
the soils under them, for their own common
use, subject only to the rights since surren-
dered by the constitution to the general gov-
ernment.” In Arneld v. Mundy, 6 N. J.
Law, 1, which i8 cited by this court in Mar-
tin v. Waddell, 16 Pet. 418, and spoken of
by Chief Justice Taney as entitled to great
weight, and in which the decision was made
“with great deliberation and research,” the
supreme court of New Jersey comments upon
the rights of the state in the bed of naviga-
ble waters, and, after observing that the
power excreised by the state overthelands and
waters i3 nothing more than what is called
the “jus regium,” the right of regulating,
improving, and securing them for the benefit
of every individual citizen, adds: “The sov-
ereign power itself, therefore, cannot, consist-
ently with the principles of the law of nature
and the constitution of a well-ordered soci-
ety, make a direct and absolute grant of the
waters of the state, divesting all the citizens
of their common right. It would be a griev-
ance which never could be long borne by a
free people.” Necessarily must the control
of the waters of a state over all lands under
them pass when the lands are conveyed in
fee to private parties, and are by them sub-
jected to use.

In the case of Stockton v. Railroad Co., 32
Fed. Rep. 9, which involved a consideration
by Mr. Justice Bradley, late of this court,. of
the nature of the ownership by the state of
lands under the navigable waters of the
United States, he said:

“It is insisted that the property of the state
in lands under its navigable waters is pri-
vate property, and comes strictly within the,,
constitutional provision. It is significantly
asked,’can the United States take the state®
house at Trenton, and the surrounding
grounds belonging to the state, and appro-
priate them to the purposes of a railroad
depot, or to any other use of the general gov-
ernment, without compensation? Wedo not
apprehend that the decision of the present
case involves or requires a serious answer to
this question. The cases are clearly not par-
allel. The character of the title or owner.
ship by which the state holds the state house
is quite different from that by which it holds
the land under the navigable waters in and
around its territory. The inforination right-
ly states that prior to the Revolution the
shore and lands under water of the naviga.
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ble sireams and waters of the province of
Neow Jersey belonged to the king of Great
Britain, &s part of the jura regalia of the
crown, and devolved to the state by right of
conquest. The information does not state,
however, what is equally true, that after the
conquest the said lands were held by the
state, as they were by the king, in trust for
the public usesof navigation and fishery, and
the erection thereon of wharves, piers, light-
houses, beacons, and other facilities of navi-
gation and commerce. Being subject to this
trust, they were publici juris; in other words,
they were held for the use of the people at
large. 1t is true that to utilize the fisheries,
especially those of shell fish, it was necessary
to parcel them out to particular operators,
and employ the rent or consideration for the
benefit of the whole people; but this did not
alter the character of the title. The land re-
mained subject to all other public uses as
before, especially to those of navigation and
commerce, which are always paramount to
those of public fisheries. It is also true that
portions of the submerged shoals and flats,
which really interfered with navigation, and
could better subserve the purposes of com-
merce by being filled up and reclaimed, were
disposed of to individuals for that purpose.
But neither did these dispositions of useless
parts affect the character of the title to the
remainder.”

Many other cases might be cited where it
has been decided that the bed or soil of nav-
igable waters is held by the people of the
state in their character as sovereign in trust
for public*uses for which they are adapted.
Martin v. Waddell, 16 Pet. 367, 410; Pol-
lard’s Lessee v. Hagan, 3 How. 212, 220;
McCready v. Virginia, 94 U. 8. 391, 394.

In People v. Ferry Co., 68 N. Y. 71, 76,
the court of appeals of New York said:

“The title to lands under tide wate:s, with-
in the realm of England, were by the com-
mon law deemed to be vested in the king as
a public trust, to subserve and protect the
public right to use them as common high-
ways for commerce, trade, and intercourse.
The king, by virtue of his proprietary inter-
est, could grant the soil so that it should be-
come privaie property, but his grant was
subject to the paramount right of pubiic use
of navigable waters, which he could neither
destroy nor abricge. In every such grand
there was an implied reservation of the pub-
lic right, and so far as it assumed to inter-
fere with it, or to confer a right to impede
or obstruct navigation, or to make an exclu-
sive appropriation of the use of navigable
waters, the grant was void. In his treatise
De Jure Maris (page 22) Lord Hale says:
«The jus privatum that is acquired by the
subject, either by patent or prescription,
must not prejudice the jus publicum, where-
with public rivers and the arms of the sea
are affected to public use.” And Mr, Justice
Best, in Blundell v. Catterall, 5 Barn. & Ald.
268, in speaking of the subject, says: ¢The
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soil can only be transferred subject to the
public trust, and general usage shows that
the public right has been excepted out of the
grant of the soil.” * * *

“The principle of the common law to which
we have adverted is founded upon the most
obvious principles of public policy. The sea
and navigable rivers are natural highways,
and any obstruction to the common right, or
exclusive appropriation of their use, is inju-
rious to commerce, and, if permitted at the
will of the sovereign, would be very likely to
end in materially crippling, if not destroy-
ing, it. The laws of most nations have sed-
ulously guarded the public use of navigable
waters within their limits agains{ infringe-
ment, subjecting it only to such regulation
by the state, in the interest of the public, as
is deemed consistent with the preservation ofis
the public right.” 4

*While the opinion of the New York court®
contains some expressions which may require
explanation when detached from the particu-
lar facts of that case, the general observations
we cite are just and pertinent.

The soil under navigable waters being held
by the people of the state in trust for the
commion use and as a portion of their inherent
sovereignty, any act of legislation concern-
ing their use affects the public welfare. It
is therefore appropriately within the exercise
of the police power of the state.

In Newton v. Commissioners, 100 U. S.
548, it appeared that by an act passed by the
legislature of Ohio in 1846 it was provided
that upon the fulfiliment of certain conditions
by the proprietors or citizens of the town of
Canfield the county seat should be perma-
nently established in that town. Those
conditions having been complied with, the
county seat was established therein accord-
ingly. In 1874 the legislature passed an
act for the removal of the county seat to an-
other town. Certain citizens of Canfield
thereupon filed their Lill setting forth the
act of 1846, and claiming that the proceed-
ings constituted an executed contract, and
prayed for an injunction against the contem-
plated removal. But the court refused the
injunction, holding that there could be no
contract and no irrepealable law upon gov-
ernmental subjects, observing that legisla-
tive acts concerning public interests are nec-
essarily public laws; that every succeeding
legislature possesses the same jurisdiction
and power as its predecessor; that the latter
have the same power of repeal and modifica-
tion which the former had of enactment,—
neither more nor less; that all occupy in
this respect a footing of perfect equality,;
that this is necessarily so, in the nature of
things; that it is vital to the public welfare
that each one should be able at all times to
do whatever the varying circumstances and
present exigencies attending the subject
may require; and that a different result
would be fraught with evil.

As counsel observe, if this is true doctrine
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&s to the Jocation of a county seat, it is ap-
parent that it must apply with greater force
to the control of the soils and beds of navi-

< gable waters in the great public harbors held

* by the people in trust for®their common use
and of common right, as an incident to their
sovereignty, The iegislature could not give
away nor sell the discretion of its sucecessors
in respect to matters, the government of
which, from the very nature of things, must
vary with varying circumstances. The leg-
islation which may be needed one dav for
the harbor may be different from the legis-
lation that may be required at another day
Every legislature mnust, at the time of ils ex-
istence, exercise the power of the state in
the execution of the trust devolved upon it.
We hold, therefore, that any attempted
cession of the ownership and control of the
state in and over the submerged lands in
Lake Michigan, by the act of April 16, 1869,
was inoperative to affect, medify, or in any
respect to control the sovereignty and do-
minion of the state over the lands, or its
ownership thereof, and that any such at-
tempted operation of the act was annulled
by the repealing act of April 15, 1873, which
to that extent was wvalid and effective,
Thers can be no irrepealable contract in a
conveyance of property by a grantor in dis-
regard of a public trust, under which he was
bound to held and manage it.

The legislation of the state in the lake
front act, purporting to grant the fee of the
submerged lands mentioned to the railroad
company, was considered by the court be-
low, in view of the preceding measures
taken for the improvement of the harbor,
and because further improvement in the
same direction was contemplated, as a mere
license to the company to prosecute such fur-
ther improvement as an agency of the state,
and that tothis end thestate has placed certain
of its resources at the command of the com-
pany, with such an enlargement of, its pow-
ers and privileges as enabled it to accomplish
the objects in view; and the court below,
after observing that the act might be as-
sumed as investing the railroad compuany
with the power, not given in its onginal
charter. of erecting and maintaining wharves
docks, and piers in the interest of commerce,
and beyond the necessities or legitimate pur-
poses of its own business as a railroad cor-
poration, added that it was unable to per-
ceive why it was not comretent for the
state, by subsequent legislation, to repeal

=the act and withdraw the acdditional powers
7 of the company, thereby restricting it to the
business for which it was incorporated, and
to resume control of the resources and prop-
erty which it had placed at the command of
the company for the improvement of the
barbor. The courl, treating the act as a li-
cense to the company, also observed that it
was deemed best, when that act was passed,
for the public interest, that the improvement
of the harbor should be effecled by the in-
strumentality of a railroad corporation in-
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terested to some extent in the accomplishe
ment of that result, and said:

“But if the state subsequently determined,
upon consideration of public policy, that this
great work should not be intrusted to any
railroad corporation, and that a corporation
should not be the owner of even a qualified
fee in the soil under'the navigable waters of
the harbor, no provision of the national or
state constitution forbade the general assem-
bly of Illinois from giving effect by legisla«
tion to this change of policy. It cannot be
claimed that the repeal of the act of 1869 took
from the company a single right conferred
upon it by its original charter. That actonly
granted additional powers and privileges, for
which the railroad company paid nothing, al-
though, in consideration of the grant of such
additional powers and privileges, it agreed to
pay a certain per centum of the gross pro-
ceeds, receipts, and incomes which it might
derive either from the lands granted by the
act, or from any improvements erected there-
on. But it was not absolutely bound, by
anything contained in the aet, to make use
of the submerged lands for the purposes con-
templated by the legislature,—certainly not
within any given time,—and could not have
been called upon to pay such per eentum un-
til after the lands were used and improved,
and income derived therefrom, The repeal
of the act relieved the corporation from any
obligation to pay the per centum referred to,
because it had the effect to take from it the
property from which alone the contemplated
incoms could be derived. So that the effect
of the act of 1873 was only to remit the rail-
road company to the exercise of the powers,
privileges, and franchises granted in its orig-
inal charter, and withdraw from it the addi-
tional powers given by the act of 1869 for the .
accomplishment of certain public objects.”?g
If the act in question*be treated as a mere»
license to the cempany to make the improve-
ment in the harbor contemplated as an agency
of the state, then we think the right to can-
cel the agency and revoke its power is unques-
tionable.

It remains to consider the claim of the city
of Chicago to portions of the east water front,
and how such claim, and the rights aitached
to it, are interfered with by the railroad com-
pany.

The claim of the city is to the ownership
in fee of the streets, alleys, ways, commons,
and other public grounds on the east front
of the city bordering on the lake, as exhibited
on the maps showing the subdivision of frae-
tional sections 10 and 15, prepared under the
supervision and direction of United States of-
ficers in the one case, and Ly the canal com-
missioners in the other, and duly recorded,
and the riparian rights attached tosuch own-
ership. By a statute of Illinois the making,
acknowledging, and recording of the plats
operated to vest the title to the streets, alleys,
ways, and commons, and other public grounds
designated on such plats, in the city, in truss
for the public uses to which they were appli-
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cable. Trustees v. Havens, 11 Ill. 556; Chi-
cago v. Rumsey, 87 Ill. 354.

Such property, besides other parcels, in-
cluded the whole of that portion of fractional
section 15 which constitutes Michigan ave-
nue, and that part of the fractional section
lying east of the west line of Michigan ave-
nue, and that portion of fractional section 10
designated on one of the plats as “Public
Ground,” which was always to remain open
and free from any buildings.

The estate, reai and personal, held by the
trustees of the town of Chicago, was vested
in the city of Chicago by the act of March 4,
1837. It followed that when the lake front
act of 1869 was passed the fee was in the
city, subject to the public uses designated, of
all the portions of sections 10 and 15 partic-
ularly described in the decres below. And
we agree with the court below that the fee
of the made or reclaimed ground between
Randolph street and Parkrow, embracing the
ground upon which rest the tracks and the
breakwater of the railrvad company south of
Randolph street, was in the eity. The fact
that the land which the city had & right to
fill in and appropriate by virtue of its owner-
ship of the grounds in front of the lake had
been filled in by the railroad eompany in the
constraction of the tracks for its railroad and
for the hreak water on the shore westof it did
not deprive the city of its riparian rights.
The exercise of those rights was onlysubject
to the condition of the agreement with the
city under which the tracks and break water
were constructed by the railroad company,
and that was for a perpetual right of way over
the ground for its tracks of railway, and, nec-
essarily, the continuance of the breakwateras
a protection of its works and the shore from
the violence of the lake. With this reserva-
tion of the right of the railroad company to
its use of the tracts on ground reclaimed by
it and the continuance of the break water, the
city possesses the same right of riparian own-
ership, and is at full liberty to exercise it,
which it ever did.

We also agree with the court below that
the city of Chicago, as riparian owner of the
grounds on its east or lake front of the city,
between the north line of Randolph street
and the north line of block 23, each of the
lines being produced to Lake Michigan, and
in virtue of authority conferred by its charter,
has the power to construct and keep in re-
pair on the lale front, east of said premises,
within the lines mentioned, public landing
places, wharves, docks, and levees, subject,
however, in the execution of that power, to
the authority of the state to prescribe the
lines beyond which piers, docks., wharves,
and other structures, other than thoseerected
by the general government. inay not be ex-
tended into the navigable waters of theharbor,
and to such supervision and control as the
United States may rightfully exercise.

It follows from the views expressed, and it
is 80 declared and adjudged, that the state of
lllinois is the owner in feo of the submerged
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lands constituting the bed of Lake Michigan,.
which the third section of the act of April
16, 1869, purported to grant to the Illinois
Central Railroad Company, and that the act
of April 15, 1873, repealing the same, is valid2
and effective*for the purpose of restoring to¥
the state the same control, dominion, and
ownership of said lands that it had prior to
the passage of the act of April 16, 1869.

But the decree below, as it respects the
pier commenced in 1872, and the piers com-
pleted in 1880 and 1881, marked 1, 2, and 3,.
near Chicago river, and the pier and docks
between and in front of Tweifth and Six-
teenth streets, is moditied so as to direet the-
court below to order such investigation to be
made as may enable it to determine whether
those piers erected by the company, by virtue-
of its riparian proprietorship of lots formerly
constituting part of section 10, extend into-
the lake beyond the point of practical navi--
gability, having reference to the manner in-
which commerce in vessels is conducted on
the lake, and if it be determined upon such
investigation that said piers, or any of them,.
do not extend beyond such point, then that
the title and possession of the railroad com-
pany to such piers shall be affirmed by the:
court; butif it beascertained and determined
that such piers, or any of them, do extend
beyond such navigable point, then the said
court shall direct the said pier or piers, to-
the excess ascertained, to be abated and re-
moved, or that other proceedings relating
thereto be taken on the application of the
state as may be authorized by law, and also
to order that similar proceedings be taken to
ascertain and determine whether or not the
pier and dock constructed by the railroad
company in front of the shore between
Twelfth and Sixteenth streets extend beyond
the point of mavigability, and to affirm the
title and possession of the company if they
do not extend beyond such point, and, if they
do extend beyond such peint, to order the
abatement and removal of the excess, or that
other proceedings relating thereto be taken
on application of the state as may be author-
ized by law. Except as modified in the par-
ticulars mentioned, the decree in each of the
three cases on appeal must be affirmed, with
costs against the railroad company, and it is
so ordered.

The CHIEF JUSTICE, having been of
counsel in the court below, and Mr. Justice
BLATCHFORD, being a stockholder in the
Illinois Central Railroad Company, did not
takeany part in the consideration or decisivn
of these cases.

Mr. Justice SHIRAS, dissenting.

*That the ownership of a state in the lands
underlying its navigable waters is as com-
plete, and its power to inake them the sub-
ject of conveyance and grant is as full, as
such ownership and power to grant in the
case of the other public lands of the state,
I have supposed to be well settled.

* 400
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Thus it was said in Weber v. Commniission-
+ers, 18 Wall. 57, 65, that, * upon the admission
of California into the Union upon equal foot-
ing with the original states, absolute proper-
ty in, and dominion and sovereignty over,
all soils under the tide waters within her
limits, passed to the state, with the conse-
quent right fo dispose of the title to any part
of said soils insuch manner as she might deem
proper, subject only to the paramount right
of navigation over the waters, so far as such
navigation might be required by the neces-
sities of commerce with foreign nations or
among the several states, the regulation of
which was vested in the general govern-
ment.”

In Hoboken v. Railroad Co., 124 U. 8.657,
8 Sup. Ct. Rep. 643, —a case in many respects
like the present,—it wassaid: “Lands below
high-water mark on navigable waters are the
absolute property of the state, subject only
to the power conferred upon congress to reg-
ulate foreign commerce and commerce be-
tween the states, and they may be granted
by the state, either tothe riparian proprietors
or to a stranger, as the state may see fit;”
and accordingly it was held “that the grant by
the stute of New .Jersey to the United Com-
panies by the act of March 81, 1869, was in-
tended to secure, and does secure, to the re-
spective grantees, the whole beneficial inter-
est in their respective properties, for their
exclusive use for the purposes expressed in
the grants.”

In Stevens v, Railroad Co., 34 N. J. Law,
532, it was declared by the court of errors
and appeals of New Jersey that it was com-
petent for the state to grant to a stranger
lands constituting the shore of a navigable
river under tide water below the tide-water
mark, to be occupied and used with structures
and improvements,

Langdon v. Mayor, ete., 93 N. Y. 129, 155,
was a case in which it was said by the court
of appeals of New York: “From the earliest
times in England the law has vested the*title
to, and the control over, the navigable waters
therein, in the crown and parliament. A
distinction was taken between the mere own-
ership of the soil under water and the control
over it for public purposes. The ownership
of the soil, analogous to the ownership of dry
land. wasregarded as jus privatum, and was
vested in the crown. But the right to use
and control both the land and water wasg
deemed a jus publicum, and was vested in
parliament. The crown could convey the
s0il under water so as to give private rights
therein, but the dominion and control over
the waters, in the interest of commerce und
navigation, for the benefit of all the subjects
of the kingdom, could be exercised only by
parliament. In this country the state has
succeeded to all the rights of both crown and
parliament in the navigable waters and the
soil under them, and here the jus privatum
and the jus publicum are both vested in the
state.”

These citations might be indefinitely mul-
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tiplied from authorities both federal and
state.

The state of Illinois, by her information or
bill of complaint in this case, alleges that “the
claims of the defendantsare a great and irrep-
arable injury to the state of Illinois as a pro-
prietor and owner of the bed of the lake,
throwing doubts and clouds upon ils titla
thereto, and preventing an advantageous sale
or other disposition thereof;” and in the
prayer for relief the state asks that “its title
may be established and confirmed; that the
claims made by the railroad company may be
declared to be unfounded; and that the state
of Illinois may be declared to have the sole
and exclusive right to develop the harbor of
Chicago by the construction of docks, wharves,
ete., and to dispose of such rights at its pleas-
ure.”

Indeed, the logic of the state’s case, as well
as her pleadings, attribntes to the state entire
power to hold and dispose of, by grant or
lease, the lands in question; and her case is
put upon the alleged invalidity ot the title of
the railroad corupany, arising out of the as-
serted nnconstitutionality of the act of 1869,
which act made the grant, by reason of cer-
tain irregularities in its passage and title, or,
that ground failing, upon the right of they,

state to arbitrarily revoke the grant, as a%

*mere license, and which right she claims to*®

have duly exercised by the passage of the act
of 1873.

The opinion of the majority, if I rightly ap-
prehend it, likewise concedes that a state does
possess the power to grant the rights of prop-
erty and possession in such lands to private
pariies, but the power is stated to be insome
way restricted to “small parcels, or where
such parcels can be disposed of without detri-
ment to the public interests in the lands and
waters remaining.” But it is difficult to see
how the validity of theexercise of the power,
if the power exists, can depend upon the size
of the parcel granted, or how, if it be possi-
ble to imagine that the power is subject to
such a limitation, the present case wounld be
affected, as the grant in question, though
doubtless a large and valuable one, is, rela-
tively to the remaining soil and waters, if
not insignificant, yet certainly, in view of
the purposes to be effected, not urreasonuble.
It is matter of common knowledge that a
great railroad system, like that of the Iili.
nois Central Railroad Company, requires an
extensive and constantly increasing territory
for its terminal facilities.

It would seem to be plain that, if the state
of Illinois has the power, by her legislature,
to grant private rights and interests in par-
cels of soil under her navigable waters, the
extent of such a grant, and its effect upon
the public interests in the lands and waters
remaining, are matters of legislative discre-
tion,

Assuming, then, that the state of Illinois
possesses the power to confer by grant, upon
the Illinois Central Railroad Company, prie
vate rights and property in the lands of the
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state underlying the waters of the lake, we
come to inquire whether she has exercised
that power by a valid enactment, and, if so,
whether the grant so made has been legally
revoked.

It was contended, on behalf of the state,
that the act of 1869, purporting to confer
upon the railroad company certain rights in
the lands in question, did not really so op-
erate, because the record of proceedings in
the senate does not show that the bill was
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20, 1850, (9 St. p. 466,) the right of way not
exceeding 200 feet in width through the pub-
lic lands was granted to the state of Illinois
for the construction of a raiiroad from the
southern terminus of the Illinois & Michigan
Canal in that state (at La Salle) to Cairo, at
the confiuence of the Ohio and Mississippi
rivers, with a branch from that line to Chi-~
cago, and another, via the city of Galena, to
Dubuque, in the state of Iowa. A grant of
public lands was also made to the state to

aid in the construction of the railroad and
branches, which by the terms of the act were
to “be and remain a public highway for the

pread three times during its passage, and be-
& cause the title of the bill does not sufficiently
¢ express the purpose of the+bill, both of which

are constitutional requisites to valid legisia-
tion.

It is unnecessary to discuss these objec-
tions in this opinion, because the court be-
low held them untenable, and because the
opinion of the majority in this court adopts
the reasoning and conelusion of the court be-
low in this regard.

It was further contended, on behalf of the
state, that, even if the act of 1869 were a
valid exercise of legislative power, yet the
grant thereby made did not vest in the rail-
road company rights and franchises in the
nature of private property, but merely con-
ferred upon the company certain powers for
public purposes, which were taken and held
by the company as an agency of the state,
and which accordingly could be recalled by
the state whenever, in her wisdom, she
deemed it for the public interest to do so,
without thereby infringing & coniract exist-
ing between her and the railroad company.

This is a question that must be decided by
the terms of the grant, read in the light of
the nature of the power exercised, of the
character of the railroad company as a cor-
poration created to carry out public purposes,
and of the facts and circumstances disclosed
by the record.

It must be conceded, in limine, thatin con-
atruing this grant the state is entitled to the
benefit of certain well-settled canons of con-
struction that pertain to grants by the state
to private persons or corperations, as, for in-
stance, that, if there is any ambiguity or un-
certainty in the act, that interpretation must
be put upon it which is most favorable to
the state; that the words of the grunt, being
attributable to the party procuring the legis-
lation, are to receive a strict construction as
against the graniee; and that, as the state
acts for the public good, we should expect to
find the grant consistent with good morals
and the general welfare of the state at large,
and of the particular community to be affect-
ed.

These are large concessions, and of course,
in order to defeat the grant, they ought not
to be pushed beyond the bounds of reason,
80 as to result in a strained and improbable
construction. Reasonable effect must be
given to the language employed, and the

use of the government of the United States,
free from toll or other charge upon the trans-
portation of any property or troops of the
United States.” It was also provided that
thie United States mail should at all times be
transported on the said railroad, under the
direction of the post-ofice department, at
such price as the congress might by law di-
rect.

This act of congress was formally accept-
ed by the legislature of the state February
17, 1851. Laws 1851, pp. 192, 193. Seven
days before. the acceptance—February 10,
1851—theIllinois Central Railroad Company
was incorporated for the purpose of con-
structing, maintaining, and operating the
railroad and branches contemplated in the
act of congress.

By the second section of its charter the
company was authorized and empowered “to
survey, locate, construct, cowmplete, alfer,
maintain, and operate a railroad, with one
or more tracks or lines of rails, from the
southern terminus of the Illinois & Michi-
gan Canal to a point at the city of Cairo, with
a branch of the same to the city of Chicago,
on Lake Michigau, and also a branch via the
city of Galena to a point on the Mississippi
river opposite the town of Dubuque, in the
state of lowa.” :

It was provided in the third section that.
“the said corporation shall have right of way -
upon, and may appropriate to its sole use and
control for the purposes contemplated herein,
land not exceeding two hundred feet in
width through its entire lengtli; may enters
upon and take possession of and use, all andy

#gsingular, any lands, streams, and materials*

of every kind, for the location of depots and
stopping stages, for the purpose of construct-
ing bridges, dams, embankments, excava-
tions, station grounds, spoil banks, turnouts,
engine houses, shops, and other buililings
necessary for the construction, completing,
altering, maintaining, preserving, and com-
plete operation of said road. All such lands,
waters, materials, and privileges belonging
to the state are hereby granted to said corpo-
ration for said purposes; but when owned or
belonging to any person, company, or corpo-
ration, and cannot be obtained by voluntary
grant or release, the same may be taken and

= manifest intent of the enactment must pre-
8. .

% vail.

© <Dy an act of congress approved September

paid for, if any damages are awarded, in the
inanner provided in *An act to provide fora
general system of railroad incorporations,’
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approved November 5, 1849, and the final
decision or award shall vest in the corpora-
tion hereby created all the rights, franchises,
and immunities in said act contemplated and
provided.”

The eighth section had the following pro-
vision: “Nothing in this act contained shall
authorize said corporation to make a location
of their track within any city without the
consent of the common council of said eity.”

By the fifteenth section the right of way
and all the lands granted to the state by the
act of congress before mentioned, and also
the right of way over and through lands
owned by the state, were ceded and granted
to the corporation for the “purpose of sur-
veying, locating, constructing, completing,
altering, maintaining, and operating said
road and branches.” Thers was a require-
ment in this section (clause 3) that the rail-
road should be built into the city of Chicago.

By the eighteenth section the company was
required, In consideration of the grants, priv-
ileges, and franchises conferred, to pay into

the treasury of the state, on the first Monday
of December and June of each year, 5 per
centum of the gross receipts of the road and
branches for the six months then next pre-
ceding.

The twenty-second section provided for
the assessment of an annual tax for state
purposes upon all the property and assets of

» the corporation; and if this tax and the 5 per

:cent. charge upon the gross receipts should

®* not amount to 7 per cent.*of the total pro-
ceeds, receipts, or income of the company,
it was required to pay the difference into the
state treasury, “so as to make the whole
amount paid equal at least to seven per cent.
of the gross receipts of said corporation.”
Exemption was granted in that section from
“all taxation of every kind, except as herein
provided for.”

The act of November 5, 1849, referred to
in the third section of the charter, provided
a mode for condemning land required for
railroad uses, and contained an express pro
vision that upon the entry of judgment the
corporation “shall become seised in fee of all
the lands and recal estate described during the
continuance of the corporation.” 2 Laws
1849, p. 27.

The consent of the common council to the
location of the railroad within the eity of
Chicago was given by an ordinance passed
June 14, 1852.

On the 16th of April, 1869, an act was
passed by the legislature of Illinois, entitled
“An act in relation to a portion of the sub-
merged 1ands and Lake Park grounds lying
on and adjacent to the shore of I.ake Michi-
gan, on the eastern frontage of the city of
Chicago.” The third section of this act pro-
vided a8 follows:

“Sec. 8. The right of the Illinois Central
Railroad Company, under the grunt from the
state in its charter, which said grant consti-
tutes a purt of the consideration for which
the said company pays to the state at least
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seven per cent. of its gross earnings, and un-
der and by virtue of its appropriation, occu-
pancy, use, and control, and the riparian
ownership incident to such grant, appropria-
tion, occupancy, use, and control, in and to
the lands submerged or otherwise lying east
of the said line running parallel with and
four hundred feet east of the west line of
Michigan avenue, in fractional sections ten
(10) and fifteen, (15,) township and range as
aforesaid, is hereby confirmed; and ail the
right and title of the state of Illinois in and
to the submerged lands constituting the bed
of Lake Michigan, and #®ing east of the
tracks and break water of the Illinois Central
Railroad Company for the distance of one
wile, and between the south line of the southg
pler extended eastwardly and a line extended
eastward from the south line®of lot twenty-*
one, south, of and mnear to the roundhouse
and machine shops of said compary, in the
south division of the said city of Chicago, are
hereby granted, in fee, to the said Illinois
Central Railroad Company, its successors
and assigns: provided, however, that the
fee to said lands shall be held by said com-
pany in perpetuity, and that the said com-
pany shall not huve power to grant, sell, or
convey the fee to the same, and that all gross
receipts from use, profits, leases, or other-
wise of said land, or the improvements there-
on, or that may hereafter be made thereon,
shall form a part of the gross proceeds, re-
ceipts, and income of the said Illinois Cen-
tral Nailroad Company, upon which said
company shall forever pay into the state
treasury, semiannually, the per centurn pro-
vided for in its charter, in accordance with
the requirements of said charter: and pro-
vided, also, that nothing herein contained
shall authorize obstructions to the Chicago
harbor, or impair the public right of naviga-
tion, nor shall this act be construed to exempt
the lllinois Central Railroad Company, its
lessees or assigns, from any act of the gen-
eral assembly, which may be hereafter passed,
regulating the rates of wharfage and duckage
to be charged in said harbor: and provided,
further, that any of the lands hereby granted
to the Illinois Central Railroad Company,
and the improvements now or which way
hereafter be on the same, which shall hereafter
be leased by said Illinois Central Railroad
Company to any person or corporation, or
which may hereafter be occupied by any per-
son or corporation other than said lilinois
Central Kailroad Company, shall not, during
the continuance of such leasehold estute or
of such occupancy, be exempt from munic-
ipal or other taxation.” Laws 1869, pp. 245-
248,

By this act the right of the railroad com-
pany to all the lands it had appropriated und
occupied, l¥ing east of a line drawn paralle}
to and 400 feet east of the west line of Michi-
ganavenue, in fractional sections 10 and 15,
was contirmed; and a further grant was
made to the company of the submerged lands
lying east of its tracks and break water, with«
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ip the distance of one mile therefrom, be-
tween the south line of the south pier ex-

e tended eastwardly and a line extended east-
® ward from the south line of lot 21.

*What is the fair and natural import of the
language used?

So long ag the act stands in foree, there
seems to me to exist a contract whereby the
Iliinois Central Company is to have and en-
joy perpetual possession and control of the
lands in question, with the right to improve
the same and tuke the rents, issues, and
profits thereof, provided always that the
company shall not have the power to sell or
alien such lands, nor shall the company be
authorized to maintain obstructions to the
Chicago harbor, or to impair the public right
of navigation; nor shall the company, its
lessees or assigns, be exempted from any act
of the general assembly which may be here-
after passed, regulating the rates of wharf-
age and dockage to be charged in said barbor,
and whereby, in consideration of the grant
of these rights and privileges, it shall be the
duty of the company to pay, and the right of
the state to receive, 7 per cent. of the gross
receipts of . the railroad company from *use,
profits, leases, or otherwise, of said land, or
the improvements thereon, or that may be
hereafter made thereon.”

Should the railroad company attempt to
disregard the restraint on alienating the said
Iands, the state can, by judicial proceeding,
enjoin such an act, or can treat it as a legal
ground of forfeiting the grant; or, if the
railroad company fails or refuses to pay the
per centum provided for, the state can en-
force such payment by suit at law, and pos-
sibly by proceedings to forfeit the grant.
But, so long as the railroad company shall
fulfill its part of the agreement, so long is
the state of Illinois inhibited by the constitu-
tion of the United States froiwn passing any

act impairing the obligation of the contract.-

Doubtless there are limitations, both ex-
press and implied, on the title to and control
over these lands by the company. As we
have seen, the company is expressly forbidden
to obstruct Chicago harbor, or to impair the
public right of navigation. So, from the
nature of the railroad corporation and of its
relation to the state and the public, the im-
provements put upon these lands.by the com-
pany must be consistent with their duties as
common carriers, and must be calculated to
promote the efficiency of the railroad in the
receipt and shipment of freight from and by
the lake. But these are incidents of the
grant, and do not operate to defeat it.

To prevent misapprehension, it may be
well to say that it is not pretended, in this
view of the case, that the state can part, or
has parted, by contract, with her sovereign
powers. The railroad company takes and
holds these lands subject at all times to the
same sovereign powers in the state as obtain
in the case of other owners of property. Nor
can the grant in this case be regarded as in
any way hostile to the powers of the general
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government in the control of harbors and
navigable waters.

The able and interesting statement, in the
opinion of the majority, of the rights ot the
public in the navigable waters, and of the
limitation of the powers of the state to part
with its control over them, is not dissented
from. But its pertinency in the present dis-
cussion is not clearly seen. It will be time
enough to invoke the doctrine of the inviola-
bility of public rights when and if the rail-
road company shall attempt to disregard
them.

Should the state of Illinois see in the great
and unforeseen growth of the city of Chicago
and of the lake commerce reason to doubt
the prudence of her legislature in entering
into the contract created by the passage and
acceptance of the act of 1869, she can take
the rights and property of the railroad com-
pany in these lands by a constitutional con-
demnation of them. So, freed from the shack-
les of an undesirable contract, she can make,
as she expresses in her bill a desire to do, a
“more advantageous sale or disposition to
other parties,” without offense to the law of
the land.

The doctrine that a state, by making a
grant to a corporation of her own creation,
subjects herself to the restraints of law judi-
cially interpreted, has been impugned by able
political thinkers, who may perhaps find ix
the decision of the court in the present case
some countenance of their views, But I am
unable to suppose that there is any intention
on the part of this court to depart from ils
doctrine so often expressed.

*“We have no knowledge of any authority
or principle which could support thedoctrine
that a legislative grant is revocable in its
own pature, and beld only durante beus
placito. Such a doctrine ®# # * i3 ui.
terly inconsistent with a great and funda-
mental principle of a republican government,
—the right of the citizens to the free enjoy-
ment of their property legally acquired.

“ A private corporation created by the leg-
islature may lose its franchises by a misuser
or nonuser of them, and they may be re-
sumed by the governmeat under a judicial
judgment upon a quo warranto to ascertain
and enforce the forfeiture. * * = Hut
that the legislature can repeal statutes cre-
ating private corporations, or confirming to
them property already acquired under the
faith of previous laws, and by such repeal
can vest the property of such corporations
exclusively in the state, or dispose of the
same to such purposes as they may please,
without the consent or default of the corpo
rators, we are not prepared to admit; and we
think ourselvesstanding upon the principles
of natural justice, upon the fundamental
laws of every free government, upon the
spirit and the letter of the constitution of the
United States, and upon the decisions of
most respectable judicial tribunals, in resist-
ing such a doctrine.” Terreit v. Taylor, 9
Cranch, 43.
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In Stone v. Mississippt, 101 U. S. 814,
Chief Justice Waite, in delivering the opin-
ion of the court, said: “It is now too late to
contend that any contract which a state ae-
tually enters into, when granting a charter
to a private corporation, is not within the
protection of the clause in the constitution of
the United States that prohibits states from
passing laws impairing the obligation of con-
tracts. The doctrines of Trustees v. Wood-
ward, 4 Wheat. 518, announced by this court
more than sixty years ago, have become so
imbedded in the jurisprudence of the United
States as to make them, to all intents and
purposes, a part of the constitution itself.”

The obvious conclusion from theforegoing
view of the case is that the act of 1873, as
an arbitrary act of revocation, not passed in

Ethe exercise of any reserved power, is void;

® that thesdecree of the court below should be
reversed; and that that court should be di-
rected to enter a decree dismissing the bill
of the state of Illinois and the cross bill of
the city of Chicago.

I am authorized to state that Mr, Justice
GRAY and Mr. Justice BROWN concur in
this dissent.

(146 U. S. 360)
McMULLEN v. UNITED STATES,

(December &, 1892.)
No. bG.
UNITED STATES MARSHAL — FEES — ATTENDING

COURT WHEN “IN¥ SESSION"—APPROVAL OF AC-
COUNTS—CONCLUSIVENESS. .

1. A circuit or distriet court is “in session,”
within the meaning of Rev. St. § 829, fixing
the marshal’'s compensation for attending same
“while in session,” only when it is open by
its own order for the tramsaction of business,
and a marshal is not entitled, under such sec-
tion, to be compensated at the rate of five dol-
lars per day for ench day of the term when the
court by its own action is not open for the trans-
action of business. 24 Ct. Cl. 394, aflirmed.

2. The approval and allowance of a mar-
shal’'s account by a circuit court, under Act
Teh. 22, 1875, (18 St. p. 333,) wlen some of
the items are unauthorized by law, does not
preclude a revision of the same by the proper
officers. 24 Ct. ClL 394, aflirmed. TUnited
States v. Joues, 10 Sup. Ct. Rep. 613, 134 U.
S. 483, 488, distinguished.

Appeal from the court of claims.

Suit by Henry H. McMullen against the
United States to recover fees for attending
court. The court of claims gave judgment
for defendant. 24 Ct. Cl. 394. Plaintiff ap-
peais. Affirmed.

Statement by Mr. Justirve HFARLAN.

The appellant was United States marshal
for the district of Deluwure from February
1, 1880, to July 24, 1885. The terms of the
district court for that district began on the
second Tuesdays in January, April, June,
and September in each year, and continued
until the Friday or the day preceding that
for opening the next succeeding term. 'The
terms of the circuit court began on the third
Tuesdays in June and October in each year,
and continued until the Tuesday or the day
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preceding that for opening the next succeed-
ing term.

It is found by the court of claims (finding
2) thab the appellant, as marshal, “attended
the circuit and district courts when in ses-
sion, during the terms of said courts, nine
hundred and five days;” that those days were
charged by him in his account at $5 per
day; that the account, being verified, was
approved by the court us just, and in ac-
cordance with law, but its payment was re-
fused at the treasury department; and that
appellant’s whole compensation, if the above
charges were added, would not have exceeded
in any one year the maximum of $6,000.

Finding 7 was in these words: “Claimant
has been paid in full at the rate of $5 per
day for every day whilst the circuit and dis--
trict courts of the United States in the stated
of Delaware*were sitting or in session, from*
and including October term, 1879, to and in-
cluding June term, 1835. The 905 days re-
ferred to in finding 2 were days occurring
between sessions of the courts.”

C. C. Lancaster, for appellant. Asst.
Atty. Gen. Cotton, for the United States.

Mr. Justice HARLAN, after siating the
facts in the foregoing language, delivered the
opinion of the court.

We are somewhat embarrassed by the ob-
scurity of the findings of fact. The second
one states that appellant attended the circuit
and district courts, “when in session,” dur-
ing the terms of those courts, 905 days,
while the seventh states that those were days
occurring “between sessions of the courts.”
But we assume that the question intended
to be presented, and which was determined
below, involved the right of a marshual to
compensation at the rate of five dollars per
day tor each day of a term, whether the court
was or was not actually in session or sitting
on each day so charged. We understand the
words “between sessions of the courts” to
imply that there were inlervening days be-
tween those sessions when the court, by its
own action, was not open, or did not sit, for
the transaction of business.

This question depends upon the construc-
tion to be given to that clause of section 829
of the Revised Statutes, fixing the coinpen-
sation to be taxed and allowed to a marshal
for different kinds o: service, which pro-
vides that he shall be allowed “for atlend-
ing the circuit and district courts, when both
are in session, or-either of them when only
one i3 in session, and for bringing in and
commitiing prisoners and witnesses during
the term, five dollars a day.” When the
court is open, by its order, for the transac-
tion of business, it is in session, within the
meaning of this section. If the court, by its
own order, is closed for all purposes of busi-
ness for an entire day,or for any given num-«
ber of days, it is not in session on that day,3
or*during those days, although the current®
term has not expired. 1t is made by stat-




