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Overview

e 4-minute reminder of the system

o Cost/benefit of litigating with UPC

* Projected cost of patenting with UP
 Forum shopping?

e Troll heaven?

e Case studies around “opting out”

e What should we do now?
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Executive Summary

« A true EU patent system is coming
* It’s going to have geographical holes
* Not likely before 2017

 Few immediate decision points
— Except maybe file nationals

o Sufficient data available by Summer 2015
 Malin questions

— Can you cope with UPC? (litigation)

— If so does UP make financial sense? (prosecution)
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4-minute reminder
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« EPC: 38 countries
e EU: 28 countries
* Not playing ball

— Spain

— ltaly

— Poland
— Croatia

 Rest of EPC not
allowed to play
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New European Patent System — Who Is In?

25 participating EU-Member States

France, Belgium, Sweden, Denmark &
u Austria: already ratified

g ltaly: consented to UPCA only

m Poland: consented to UPR only
Spain: does not participate
Croatia: participation is open, as it

became EU-Member after signing of
the UPCA
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Unified Patent Court and Unitary patent

 Unified Patent Court (UPC)
— Central court covering all (ratified) states
— Applies to all EPs in ratified countries unless opted out

o Unitary patent
— Single patent and renewal fee
— Committed to UPC jurisdiction
— Those countries ratified at time of grant
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Current system

Nationals

GB D)= CH IT
Pat+ren Pat+ren Pat+ren Pat+ren

GB court DE court CH court IT court

Or EP validation

EPO

GB D)= CH IT
Pat+ren Pat+ren Pat+ren Pat+ren

GB court DE court CH court IT court
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Future system

Current, Plus

EPO
Unitary CH T GB DE Gn T
Patiren Pat+ren Pattren or Pat+ren Pat+ren Pat+ren Pat+r§n
(not EU)  (not sig) (not EU)  (not sig)
UPC CH court IT court UPC or GB/DE court CH court IT court
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Which Patents?

 The UPC will have exclusive competence over

— existing and future that designate one
or more contracting Member States after the transitional
period (note: exceptions according to Art. 83 UPCA — opt
out); and

— the new

 The UPC will not have jurisdiction in relation to:
; or
that do not designate a contracting
Member State (for example, Spain, Poland or non-EU

EPC countries (such as Switzerland)) or which were opted
out under Art. 83 (1) or (3) UPCA
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The "Opt-Out" (Art. 83 UPCA)
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e Transitional period is 7 years from entry info force of UPCA
(with a possibility to extend by up to 7 years).

e National courts remain an option during the transition

( ).
e European patent holders can opt out from the exclusive
jurisdiction of UPC during the transition ( ).

— Patents applied for before the end of the transitional period, may be
opted out until one month before the end of the transitional period.

— Rule 5 of Draft Rules of Procedure sets out the opting out procedure.

— There will be a sunrise period.
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Court Structure of the UPC
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Court of Appeal

(Luxembourg)

Court of First Instance

Local or Regional Central Division
Divisions (Paris, London, Munich)

. (Optional)

Legend: o - legally qualified judge,
= technically qualified judge
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General Procedure

Written
Procedure

- Interim - Oral Procedure
Procedure

e Claim  |dentification of
iIssues

* Witness / expert
hearing (if any)
» Defense,
counterclaim » Decisions on
witnesses,
* Response to experts or other
counterclaim evidence is
needed

* Oral hearing

e Judgment

e Encouragement
of settlement

12 months
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Does this look good?

e Do we want UPC?
e Do we want UP?
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UPC — cost/benefit

* A binary solution for the ratified states (assuming you
have validated EPSs)

» Likely to cost more than litigating nationally (save for the
UK) albeit with greater geographic spread

 The majority of litigation is currently played out in one
venue

 There will be a value based filing fee to commence the
litigation (along the lines of the current DE filing fees)

« Expectation of a year to the oral hearing and a single
day hearing (heavily paper based)

« Hopefully the cost is lower for cases which fight in
multiple venues on the same patent
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UP — cost/benefit

 Only do UP if you accept UPC

* Designate within 1 month of EP grant

* One full translation required (EN will always be a
anguage)

* In view of London Agreement translation cost could
oe neutral or higher with UP

e |t’s all about the renewal fee

— Summer 2015 — probably equivalent to 5 representative
fees

— We all want 4

— Includes DE
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Scenarios

22,000.00%

Extra costif UP
20,000.00« fee =5 national

renewal fees

1500000«

B Extra cost for 20

page patent
16,000.00£

14,000.00%

W Cost up tothe
10th year, if UP
fee= 3 national
renewal fees, 10
page patent

12,00000%

l1o,000.00%
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Forum Shopping

What if several Local or Regional Divisions have jurisdiction?

* Local or Regional Division?

— Local Division can refer to Central Division (Art. 33 (2))

 What matters when choosing
— Quick proceedings
— Patentee-friendly previous judgments
— Likelihood of bifurcation
— High quality of judgments

— Attitude to provisional measures and motions to take evidence
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Troll Heaven?

e Some points to take comfort In
— Has the patent been validated widely?
— Risk of central revocation

— Compared to national courts, an injunction "may" be more
discretionary (but we have not adopted eBay)

— Bifurcation looking less likely
— Loser pays legal costs and court fees may be hefty
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Case studies around "opting out”

« SME (non-litigious)
— Pure cost analysis
 Pharma and medical devices
— Concern over revocation risk may result in an all-out approach
— UPs will not be popular initially with those that currently validate widely

— Concern re non-pharma case law setting the scene given the life of the
transitional period

— Possibility of going nationally in the big five (UK, FR, DE, ES and IT) with
the rump still at the EPO?
 NPE
— UP will offer more in times of costs per head count?
— Revocation concerns again, but less so, if a portfolio holder
e Large portfolio — licensing
—  Will want ability to sue in all fora
— Less concern over revocation actions

— Sufficient portfolio size to have a mix including some national patents for
the post-transition world
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What should we do now?

e Consider filing nationals for key cases?
— Worst case scenario of opt-out not working

e Consider policy points:
— |Is UPC attractive?
— Eggs in one basket?
— What will our reaction be to UP renewal fee level?

e But don’t worry too much just yet!
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