
 1

4/13/01 final 
 

 
Approving Charter Schools: The Gate-Keeper Function 

 
Stephen D. Sugarman and Emlei M. Kuboyama 

 
 

 Charter schools are autonomously operated public schools, run pursuant to the 
terms of a limited-duration charter, or contract, granted by a designated sponsoring 
organization, typically a local school district or the state board of education.  Hence 
chartering bodies are the “gate-keepers” for charter schools – deciding who initially 
gets charters and whether or not they can keep them.  This article examines the 
administrative aspects of that gate-keeping process and recommends new arrangements 
that will allow the public values underlying the gate-keeping function to be better served. 

 
 
Introduction and Background 
 
A few years ago, charter schools were just an idea.1  Now there is a charter school movement.  
Very quickly, nearly 40 states and other American jurisdictions passed legislation authorizing 
the creation of charter schools.2  Nationally, more than 2000 charters have rather rapidly been 
granted.3  President Clinton strongly promoted charter schools, and both President Bush and 
Vice President Gore warmly endorsed charter schools during their presidential campaigns.4  
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1  See generally, JOE NATHAN, CHARTER SCHOOLS: CREATING HOPE AND OPPORTUNITY FOR AMERICAN EDUCATION 
(San Francisco; Jossey-Bass, 1996). 
 
2  Center for Education Reform, Answers to Frequently Asked Questions About Charter Schools, (visited April 6, 
2001) <http://edreform.com/school_reform_faq/charter_schools.htm>. 
 
3 Center for Education Reform, About Charter Schools, (visited April 6, 2001) 
<http://edreform.com/charter_schools/>. 
 
4  President Clinton, in his January 19, 1999 State of the Union address stated that “When I became president, there 
was one independent, public charter school in all of America. With our support, on a bipartisan basis, today there are 
1,100.  My budget assures that early in the next century, there will be 3,000.”  CNN.com, Transcript: Clinton’s State 
of the Union Speech (visited April 6, 2001) 
<http://www.cnn.com/ALLPOLITICS/stories/1999/01/19/sotu.transcript/>.  During their presidential campaign, 
Bush introduced his Charter School Homestead Fund to support $3 billion in loan guarantees for charter schools 
during its first two years, providing enough money for 2,000 schools -- "double the existing number," he promised, 
while Gore called for the tripling of the number of charter schools in the U.S.  See Gore, Bush Pause From Sniping 
to Outline School Plans, BALTIMORE SUN, May 5, 2000, at 5A. 
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Charter schools are intensively covered by the media, the largest national teachers’ union now 
runs its own charter schools, and charter schools are already the subject of several books and 
many research efforts.  At their current rate of expansion, as many as ten percent of American 
pupils could conceivably attend charter schools before too long. 
 
Yet, despite all this activity, by the end of the 2000-2001 school year, charter schools actually 
served fewer than 1% of the nation's school children5, and public schools currently outnumber 
charter schools by more than 40 to 1.6  Indeed, like many other “hot” reforms before it, the 
charter school movement might well fizzle out.  If nothing else, there is a risk that scandal and/or 
perceived ineffectiveness will undermine their political support.  Or perhaps the financial terms 
on which charter schools are run, combined with the difficulties of finding buildings for new 
schools, will sharply limit the growth of the movement.7
 
Nevertheless, we assume here that charter schools are going to be around for at least a while, that 
policy-makers are generally positively disposed towards them, and that Americans are at least 
hopeful that charter schools will be successful (although we acknowledge that there is 
disagreement over how to measure success).  
 
The growing charter school literature has tended to focus on quantitative aspects of the charter 
school movement, how (if at all) these schools differ from traditional schools, how well their 
students are doing academically, who charter schools are actually serving, legal issues 
confronting the charter school movement, political aspects of the charter school movement, and 
some of the growing pains the movement is facing.8  Some recent work provides insightful case 
studies of the experiences of specific charter schools.9  By contrast, rather little attention has 
been paid to the structure and process of chartering (although some effort has been made to 
describe, categorize and sometime evaluate different state charter laws and to propose “model” 
charter school legislation).10 This article aims to fill a portion of the gap we see.11   

 
 
5  Jeffrey R. Henig & Stephen D. Sugarman, The Nature and Extent of School Choice, in SCHOOL CHOICE AND 
SOCIAL CONTROVERSY 13, 29 (Stephen D. Sugarman & Frank R. Kemerer eds., 1999). 
 
6 Center for Education Reform, Charter Schools Today: Changing the Face of American Education, (updated 
February 8, 2000) <http://edreform.com/charter_schools/today/>. 
 
7 See Paul T. Hill, The Supply-Side of School Choice, in SCHOOL CHOICE AND SOCIAL CONTROVERSY 140 (Stephen 
D. Sugarman & Frank R. Kemerer eds., 1999). 
 
8  See Wilma Harrison, ed., Michigan's Charter School Initiative: From Theory to Practice (February 1999) (on file 
with author). 
 
9  See BRUCE FULLER, INSIDE CHARTER SCHOOLS: THE PARADOX OF RADICAL DECENTRALIZATION (2000) 
(providing an overview of six different charter schools); CHESTER E. FINN, JR. ET AL., CHARTER SCHOOLS IN ACTION: 
RENEWING PUBLIC EDUCATION (2000).  
 
10  Frank R. Kemerer, The Legal Status of Privatization and Vouchers in Education, in PRIVATIZING EDUCATION 
(Henry M. Levin, ed., forthcoming 2001). 
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11 A recent presentation was made that addresses some of  the same issues explored here.  See SRI, Charter School 
Authorizers and Charter School Accountability, presentation at the Annual Meeting of the American Education 
Research Association (April 2001). 
 

We will describe what we consider to be key features of the existing school chartering regimes, 
with emphasis on California, one of the most active charter schools states.  We also give some 
attention to variations found in other states, especially Arizona, Michigan, and Massachusetts.  
At the end, we offer some recommendations about ways in which the chartering system might be 
improved. 
 

A. How the Charter School Idea Differs from Other School Choice Schemes 
 

Before turning to the main subject of this article, we offer some background context in which we 
see our inquiries situated.  We will briefly discuss our understanding of the broad vision behind 
charter schools, and then we provide an introduction into the question of the precise purposes 
that are supposed to be served by the chartering system. 
 
Charter schools are clearly understood to be “public” schools, and all state laws deem them so.  
But, going behind the label, in what senses are they “public”?  At a minimum, we see several 
important features of nearly all charter school laws that reflect the key public value of open 
access.  This open access value is perhaps best reflected in charter school design features 
concerning tuition and admissions.  First, charter schools are publicly funded, and they do not 
charge tuition on top of the public funds they receive.  In this essential respect they are just like 
traditional public schools.  Second, at least in most states (and in the eyes of many charter school 
advocates) charter schools, like traditional public schools, do not have selective admissions 
practices.   
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To be sure, charter schools are quite unlike conventional neighborhood public schools to which 
students are assigned.  This is because children only attend charter schools if their parents sign 
them up.  For charter schools, therefore, the open access principle has meant that they are 
expected to accept all students who apply -- and if there are more applicants than seats for them, 
neutral fair procedures, such as selection by lot, are to be employed.  This is not to say that 
everyone is satisfied with charter school admissions practices.  For example, some complain that 
the demands that the charter school makes on pupils and/or their parents, the type of curriculum 
offered, their enrollment outreach practices, the counseling of potential applicants they engage 
in, and so on make access not “equal” in fact -- at least as compared with the image of “equally” 
forced assignment to the neighborhood public school.12  
 
We next contrast charter schools, as so far described, and two very different forms of school 
voucher programs that have been proposed.  In what might be termed the libertarian-Milton 
Friedman voucher plan,13 public funding would typically be expected, on average, to pay for 
around half the cost of a child's schooling, any individual school could charge whatever it 
wanted for tuition (and most would charge a substantial amount), and participating schools 
would be largely unrestricted in their ability to select among applicants (apart from basic civil 
rights provisions prohibiting selection on the basis of race and the like).  Voter initiatives 
proposing Friedman-like voucher plans were soundly defeated in California in both 1993  
(Proposition 174) and 2000 (Proposition 38).14 The differences between this sort of school 
voucher proposal and charter schools are obvious and substantial.  
 
However, some “liberals” have proposed school voucher plans that look much more like charter 
schools on the dimensions so far discussed.15  These voucher plans would forbid the charging of 
tuition beyond the value of the voucher, or at a minimum they would forbid charging tuition to 
working class and poor families so as to assure that their children’s access is not blocked by 
financial hurdles.  Moreover, these liberal school voucher proposals insist that the vouchers 
provided be large enough in value so as to fully pay for good quality schools attended by 
families of modest means.   So, too, these voucher proposals would demand some sort of equal 
access approach to admissions.  For example, some advocates of liberal school voucher plans, 
like most charter school supporters, call for lotteries be held to deal with excess demand; others 

 
12  See Amy Stuart Wells, Jennifer Jellison Holme, & Ash Vasudeva, Diversity and Inequality, Montera Charter 
High School, in INSIDE CHARTER SCHOOLS: THE PARADOX OF RADICAL DECENTRALIZATION 144 (Bruce Fuller, ed., 
2000).  See also AMY STUART WELLS, UCLA, BEYOND THE RHETORIC OF CHARTER SCHOOL REFORM: A STUDY OF 
10 CALIFORNIA DISTRICTS. (1998). 
 
13  See generally MILTON FRIEDMAN, CAPITALISM AND FREEDOM (1963) (characterizing competitive capitalism as 
device for achieving economic freedom and a necessary condition for political freedom). 
 
14  See Jo Ann Bodemer, School Choice Through Vouchers: Drawing Constitutional Lemon-Aid From the Lemon 
Test, 70 St. John's L. Rev. 273, 286 (1996) (recounting the defeat of Proposition 174 in 1993); CALIFORNIA 
SECRETARY OF STATE, STATEMENT OF THE VOTE: STATEWIDE MEASURES SUBMITTED TO A VOTE OF VOTERS 9 
(2000) (certifying the defeat of Proposition 38 in 2000 by a margin of 29% to 71%). 
  
15 JOHN E. COONS & STEPHEN D. SUGARMAN, EDUCATION BY CHOICE: THE CASE FOR FAMILY CONTROL (1978) 
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would specially protect the access rights of the poor by, for example, holding open a significant 
share of places (say, 15 to 25%) for their children (if they apply),16 or more stringently, by 
permitting schools to accept a voucher from anyone only if they actually enroll more than a 
certain proportion of children from low-income families.17   
 
Notwithstanding these “public values” features, a school participating in this latter sort of liberal 
school voucher program usually is not meant to be seen as a “public school” in the way charter 
schools are.  For one thing, by common understanding, charter schools are so far intended to be 
strictly non-sectarian schools.  A religious group seeking a charter for a religious school would 
be instantly turned down.  Some charter schools have in fact opened in physical premises that are 
owned by religious groups, who are their landlords, and although their curricula are officially 
non-religious, some observers are concerned about the reality of life in the school, especially if 
the pupils wind up being largely drawn from the congregation of the landlord.18  By contrast, a 
central tenant of nearly all school voucher advocates is that religious choice is one of the family 
choices that should be respected.  Whether the U.S. Supreme Court will eventually permit school 
voucher plans to aid families sending children to religious schools is an unresolved and highly 
contested matter.19  But assuming that is allowed, the point is that the participating religious 
schools would clearly be understood to be “private” not “public” schools.  That same, however, 
is also true for non-religious “private” schools that would participate in a liberal school voucher 
plan.   
 
What accounts for that different understanding as compared with “public” charter schools?  
Although a hallmark of private schools (at least in the U.S.) is that they have great autonomy in 
their operations, autonomy is also understood to be a central characteristic of charter schools.  
Like private schools, charter schools are supposed to have great freedom in determining their 
educational philosophy and mission, their pedagogical style, the details of their curriculum, the 
length of the school day and year, who their teachers are, their approach to school management, 
and so on.  Furthermore, although it is usually assumed that private entrepreneurs would be 
permitted to start and run voucher schools, in fact a significant number of charter schools are 
similarly managed20 (EMO, or educational management organization, is the label now 

 
16 JOHN E. COONS & STEPHEN D. SUGARMAN, PACIFIC RESEARCH INSTITUTE, MAKING SCHOOL CHOICE WORK FOR 
ALL FAMILIES (1999). 
 
17 See Frank R. Kemerer, School Choice Accountability, in SCHOOL CHOICE AND SOCIAL CONTROVERSY 174 
(Stephen D. Sugarman & Frank R. Kemerer eds., 1999). 
 
18 See e.g., Luis A. Huerta, Losing Public Accountability: A Home Schooling Charter, in INSIDE CHARTER 
SCHOOLS: THE PARADOX OF RADICAL DECENTRALIZATION 177 (Bruce Fuller, ed., 2000). 
 
19 See Jesse H. Choper, Federal Constitutional Issues, in SCHOOL CHOICE AND SOCIAL CONTROVERSY 235 (Stephen 
D. Sugarman & Frank R. Kemerer eds., 1999). 
 
20 According to the Center for Education Reform, an estimated 19,000 children are being educated by EMOs by 
Summer of 1998, and by Fall 1998, EMOs will operate nearly 100 charter schools in Arizona, California, Colorado, 
Michigan, Minnesota, Massachusetts, North Carolina, Illinois, New Jersey, and Pennsylvania, and the District of 
Columbia.  Center for Education Reform, Creating a Revolution: From the Boardroom to the Classroom; New 
Partners in Education (updated July 1998) <www.edreform.com/pubs/revolut.htm>. 
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frequently given to these profit-making entities who run charter schools). 
 
Rather, the key difference we see between the two schemes is this. Voucher schools (like other 
private providers of goods and services in the American economy) are most importantly 
supposed to be held accountable to the public via the market place.  If enough families support 
them by sending their children there, the school will be able to keep its doors open (unless 
mismanagement brings it down despite a sufficiency of customers).  Of course, legislative 
conditions contained in the statutes that would create a liberal voucher plan would impose some 
additional regulatory controls on voucher schools.  For example, these laws would probably 
forbid certain types of discrimination in the treatment of pupils, require certain sorts of 
disclosure (e.g., teacher qualifications), and insist that all pupils take certain kinds of tests (e.g., 
statewide achievement tests given to public school pupils as well).  But the general 
understanding is that these regulations are meant to be fairly minimal, designed primarily to help 
the market work better and to prevent certain egregious misconduct.   
 
Generally speaking, therefore, a successful voucher school would be one that continues to attract 
a full complement of satisfied customers.  To be sure, many have promoted the school voucher 
idea on the theory that competition through private providers will yield greater educational 
attainment for pupils than occurs in public schools today.  Yet, others favor school voucher for 
altogether different reasons (for example, that they empower parents, or that they allow parents 
to match home and school values, or that they promote diversity in educational mission, etc.). 
For those who care about the latter goals, higher test scores and graduation rates may be largely 
irrelevant in deciding whether a school voucher plan is successful.  The point is that the main 
public goal of the voucher idea is enabling all families to make informed educational choices for 
their children. 
 
By contrast, both to get going and to keep going charter schools must pass through the chartering 
process.  It is not enough that they can demonstrate that they have (or will have) satisfied 
customers.  They also have to satisfy the public body that grants them their charter.  The charter-
grantor, therefore, is intended to serve some sort of gate-keeping function.   
 
The existence and role of a chartering body is also what distinguishes charter schools from 
certain other kinds of public schools that enroll pupils on the basis of choice.  For example, long 
before charter schools were invented, many public school districts allowed choice among some 
or all of their existing schools (and increasingly states now insist that school districts permit their 
children to attend public schools located in other districts).21  Hence, choice alone is not what 
distinguishes charter schools from the rest of public schools.   
 
This is most evident when we focus on the magnet, specialty and alternative schools that many 
districts have created.22  Many of these are extremely close cousins to charter schools; they too 
enroll pupils on the basis of choice, and yet they are not given the charter school label.  Perhaps 

 
 
21 See Henig & Sugarman, supra note 5. 
 
22 Id. 
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most importantly, these other schools arise from the initiative of the school district itself (its 
superintendent, board, or the like), and they are in that important sense managed and staffed 
from (or at least under the direction of) of the district's central office.  While in practice, of 
course, these schools might be given a great deal of autonomy and might well have come about 
from initial local pressures in the community, they are nonetheless understood to be “owned” by 
the district as a whole, to be altered and used in furtherance of district-wide purposes.  They 
don't apply to or answer to a chartering agency, and this in turn means that they are not 
understood to have the same degree of autonomy that charter schools are meant to have once the 
charter has been granted. 
 
 B. The Special Role of Charter Granting Bodies 
 
This now takes us close to the core of our focus in this article.  If the truly distinctive feature of 
charter schools is that they have been granted a charter by a chartering body, exactly how should 
such bodies be constituted and function?  Indeed, precisely what is their gate-keeping role?  How 
should they go about deciding who to let in and who to keep out, and, after the school comes into 
existing, who to keep in and who to toss out? 
 
We believe that designing the administration of this gate-keeping function is one of the hardest 
problems facing creators of charter schools schemes.  Some outside parameters are reasonably 
clear.  If everyone who merely asks for a charter gets one, then the charter school system 
becomes largely indistinguishable from the liberal sort of voucher school plan described above 
(putting aside the issue of religious schools).  That is because charter granting would become a 
ministerial act and in no way would serve the additional public values that we believe the basic 
chartering concept necessarily envisions.   
 
At the other extreme, even if the education code (or most of it) is formally waived for charter 
schools (as is provided in most state charter school laws), the autonomy of charter schools would 
be completely sapped and their unique character undermined if, in the charter document itself, 
schools are by contract subjected to all or most of the very regulations from which the system 
meant to free them.  At that point charter schools would become largely indistinguishable from 
alternative, specialty, or magnet schools. 
 
Instead, charter schools are supposed to wind up somewhere in between these poles, and just 
where in between depends on how the gate-keeping function is understood and implemented.  
That is, if charter schools are not to be become effectively voucher schools on the one hand, or 
effectively captive alternative schools on the other, their distinctiveness will arise from the way 
the gate-keeping function is carried out.  Speaking abstractly, most would probably agree that the 
gate-keeper's most critical roles are turning away at the outset schools that are very likely to ill 
serve their pupils or society as a whole, and yanking the charters of those who turn out to do so 
despite their initial promise.  But converting these generalities into a functioning system is much 
more problematic. Precisely what are the public values that the gate-keepers are supposed serve? 
Exactly what, beyond keeping their clientele, should charter schools achieve in order to be 
considered successful? 
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Are chartering bodies, for example, supposed to think of themselves as public versions of the 
long-standing school accreditation bodies that now exist and are widely used by private and 
public schools both to help themselves improve and to provide evidence to potential customers 
and outsiders of the quality of their product?23  Accrediting bodies focus on more than merely 
whether or not the school has filled all of its places.  They worry about “quality.”  One difficulty 
with this analogy is that at least some charter granting bodies today conceive themselves as 
simultaneously having the jobs of (1) deciding which schools should be chartered and (2) 
promoting the development of new charter schools.  Many charter school-friendly public school 
districts are in this posture.  We will return to this mixed role below, but the point for now is that 
accrediting bodies do not perform this dual function.  A different problem with the accreditation 
analogy is that those bodies don’t generally accredit new schools, but instead require that a 
school have a record of performance first.  Chartering bodies, of course, have no such luxury – 
although perhaps the “charter renewal” process could be seen as more analogous to the 
accreditation (and re-accreditation) process, a point to which we return at the end of this article. 
 
A different analogy to consider is the school “takeover” or “reconstitution” movement.24  While 
this type of public school reform is typically directed at entire school districts, sometimes it 
focuses on individual schools.  In either case, the general vision here is that some schools are 
failing their pupils and, if, after sufficient warning, and perhaps the infusion of new funding and 
other resources, the school (or district) continues to fail, it will be taken over and dramatic 
change will occur.  At the extreme, schools will simply be closed.  Lesser changes might involve 
a large turnover in school personnel, or at least in the school principal(s).  The point for our 
purposes here is to raise the question of whether school chartering agencies ought to think about 
their role and relationship to charter schools analogously to the way public school authorities 
think about deciding whether to reconstitute schools under their jurisdiction.  We return to this 
analogy as well at the end. 
 
As a final analogy, are charter grantors supposed to think of themselves as public sector venture 
capitalists?  Private sector venture capitalists often provide financial support for, and take a 
partial “ownership” position in, new enterprises that promise innovation.  Note further that, if the 
entrepreneur makes a success of it, everyone is happy, but if things don’t go so well, the venture 
capitalists may either replace the CEO or pull the plug on the entire operation.  Evidently there 
are at least certain similarities between venture capitalists and school chartering bodies, and 
perhaps charter grantors could learn something from venture capitalists about how to select 
which start-up schools to support.   
  
For now, having set the stage in this way, we turn in the upcoming parts of this article to what 
we see as the key features and steps in the gate-keeping process involving charter schools.  

 
 
23  See Center for Education Reform, Accreditation: What Does It Mean? (visited April 10, 2001) 
<www.edreform.com/parentpower/00dec/accreditation.html>. 
 
24 Liam Garland, Navigating Treacherous Waters: A State Takeover Handbook  (April 2001) (unpublished 
manuscript, on file with author). 
 



 9

Specifically, we will address: (1) who might be and is allowed to charter schools, (2) what might 
and does the charter school approval process look like, (3) what criteria might be and are applied 
in determining whether a charter is granted, (4) what might and does happen if a charter 
applicant is turned down (this involves re-considerations, appeals, and the like), (5) how might 
and does the monitoring process work, both right after the charter is granted and before the 
school is in operation, and after the school is open and running, and (6) how might and does the 
charter revocation and renewal process work?  
 
We confess at the outset that by the time we are finished we will have more to say about what is 
and what might be than what precisely should be.  Nonetheless, we believe that an examination 
of these specific aspects of the chartering process is critical to forming a sound judgment about 
what the gate-keeping function should and can be.  Because chartering agencies have the ability 
to cultivate innovation by identifying what they view as promising candidates, while weeding 
out those they see as unqualified, how they carry out this responsibility determines the number, 
nature and quality of charter schools.  If chartering bodies perform their jobs poorly, they may, 
on the one hand, improperly deny some charters, impose burdensome requirements on 
applicants, and have an undesirable chilling effect on legitimate petitioners.  On the other hand, 
if these bodies are lax and apply low or indiscriminate criteria or standards, they may stimulate 
the creation of poorly conceived charter schools.  
 
 
I.  Who Charters?    
 
Charter school authorizers are generally public entities that sponsor individuals or groups to 
operate charter schools for a specific duration of time (subject to renewal).  A critical, initial 
choice a state must make in deciding who should be allowed to grant charters is whether it wants 
to rely upon bodies that already perform central functions in elementary and secondary education 
(like local school districts and/or the state board of education) and/or whether it wants to employ 
other bodies (such as public universities, a new statewide chartering agency, private institutions, 
etc.).  In fact, the District of Columbia and the 36 states that currently have charter laws on the 
books have developed a variety of combinations and permutations of chartering sponsors. 
 

A. Chartering Bodies 
 

1.  Local Educational Agencies 
 
The great majority of states currently provide for charter sponsorship by local education 
agencies. As of 2000, 30 of the 36 states and the District of Columbia entrust chartering 
authority in whole or in part to local school boards.  In 17 of these states, the local school board 
has sole discretion to grant or deny initial petitions.  In some others, local school boards may 
only conditionally grant charters. For instance, in Minnesota, New Hampshire and North 
Carolina, local school board sponsorship is contingent upon state board approval.  Conversely, in 
Mississippi, the State Board of Education may grant charters subject to local school board 
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approval. 25   
 
A primary rationale for entrusting chartering authority to local school boards is that districts are 
believed to possess the administrative and educational expertise to best serve their local 
constituents.  Local school boards are also accountable to their local electorate.  However, many 
charter school advocates express concern that local school boards may be the worst agency to 
entrust such responsibility since, in some circumstances, they have little incentive to properly 
fulfill this role.  Districts may view charter schools as drawing resources from, and competing 
for students with, their traditional district schools.  In addition, union pressures may add to the 
disincentive in states where charter schools are exempt from collective bargaining and other 
union requirements that apply to other public schools.26   
 

2.  County Boards of Education, State Boards or Departments of Education, and 
Specially Created State Agencies

 
Although the local school board is the most common charter granting entity, some states also (or 
instead) look to other existing and newly created agencies to review initial charter applications.  
In California, a petitioner may file his initial application either with his local school board, or, in 
some circumstances, directly with the County Board of Education.27  In 10 states and the 
District of Columbia28, the State Boards of Education may receive and review initial 
applications.  Indeed, in Massachusetts and Utah, the State Board of Education has exclusive 
authority to grant charters.  In an effort to go outside traditional education establishments, states 
such as Arizona and the District of Columbia have, in addition, created special state agencies for 
this purpose.29    

                                                 
25 Center for Education Reform, Charter School Laws Across the States 2000: Ranking Score Card and Legislative 
Profiles (visited April 6, 2001) <http://edreform.com/charter_schools/laws/index.html>. 
 
26  Reflecting a commonly held belief, the 1997 report, Supplying a System of Charter Schools:  Observations on 
Early Implementation of the Massachusetts Statute issued by RAND/University of Washington’s Center on 
Reinventing Education stated that, 
 

Agencies that consider themselves to be in direct competition with independent charter schools (i.e., school 
boards), and agencies whose main constituencies are agencies that consider themselves to be in direct 
competition (i.e., state departments of education), are less likely to grant charters than agencies that have no 
conflicting mission.  

 
MARC DEAN MILLOT AND ROBIN LAKE, RAND/UNIVERSITY OF WASHINGTON, CENTER ON REINVENTING 
EDUCATION, SUPPLYING A SYSTEM OF CHARTER SCHOOLS: OBSERVATIONS ON EARLY IMPLEMENTATION OF THE 
MASSACHUSETTS STATUTE, 39 (1997). 
 
27 Cal. Educ. Code §47605.5. 
 
28 The District of Columbia Board of Education is essentially both the “local” and the “state” board of education. 
 
29 Center for Education Reform, Charter School Legislation: Profile of Arizona’s Charter School Law (visited April 
6, 2001) <http://edreform.com/charter_schools/laws/Arizona.htm>; Center for Education Reform, Profile of the 
District of Columbia’s Charter School Law (visited April 6, 2001) 
<http://edreform.com/charter_schools/laws/District.htm>. 
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3.  Universities and Community Colleges 

 
Post-secondary institutions, particularly those with schools of education or teacher-training 
programs, are considered by some to possess the educational expertise to serve as effective gate-
keepers.  States such as Michigan, Wisconsin and New York have assigned sponsorship 
authority to public universities and/or community colleges, while Minnesota has also delegated 
that authority to private colleges.30  However, the experience of some universities provides a 
cautionary story.  These institutions of higher education have come to question whether granting 
charters and overseeing charter schools fit into their traditional goals and mission, and some 
wonder whether they have the administrative expertise and personnel to tackle such a 
responsibility.31
 

4. Other Options 
 
A number of states have granted chartering authority, within a limited scope, to certain specially 
identified elected and appointed officials.  In Missouri, for example, the Mayors of Kansas City 
and St. Louis may grant charters.32  In New York, Board of Trustees of the State University of 
New York (SUNY) and the Board of Regents have been given that authority.33  In Ohio, the 
joint vocational board in the counties with the eight biggest districts may sponsor a charter 
school. 34
 

B.  Chartering Regimes
 
In deciding who should be permitted to charter schools, states must also decide whether to 
establish an exclusive charter-granting agency or whether more than one body should be 
permitted to do so.  In fact, as intimated in the prior discussion, states have developed a number 

                                                 
 
30 Center for Education Reform, Charter School Legislation: Profile of Michigan’s Charter School Law (visited 
April 6, 2001) <http://edreform.com/charter_schools/laws/Michigan.htm>; Center for Education Reform, Charter 
School Legislation: Profile of Wisconsin’s Charter School Law (visited April 6, 2001) 
<http://edreform.com/charter_schools/laws/Wisconsin.htm>; Center for Education Reform, Charter School 
Legislation: Profile of New York’s Charter School Law (visited April 6, 2001) 
<http://edreform.com/charter_schools/laws/NewYork.htm>; Center for Education Reform, Charter School 
Legislation: Profile of Minnesota’s Charter School Law (visited April 6, 2001) 
<http://edreform.com/charter_schools/laws/Minnesota.htm>. 
 
31  See infra note 52. 
 
32 Center for Education Reform, Charter School Legislation: Profile of Missouri’s Charter School Law (visited 
April 6, 2001) <http://edreform.com/charter_schools/laws/Missouri.htm>. 
33 Center for Education Reform, Charter School Legislation: Profile of New York’s Charter School Law (visited 
April 6, 2001) <http://edreform.com/charter_schools/laws/NewYork.htm>. 
 
34 Center for Education Reform, Charter School Legislation: Profile of Ohio’s Charter School Law (visited April 6, 
2001) <http://edreform.com/charter_schools/laws/Ohio.htm>. 
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of solutions to this question.  Some states rely on a very centralized, regulated, single 
sponsorship arrangement, while others have opted for multiple agency schemes. 
 

 1. Single Sponsor
 
Utah and Massachusetts, the two states, as noted above, that have chosen single sponsorship 
regimes also have a “go slow” approach.  Both have not only given exclusive chartering 
authority to a traditional state education agency, but also both states have imposed statutory caps 
on the number of charter schools allowed.35  Utah permits the State Department of Education to 
charter no more than eight schools, and it currently has reached this maximum.36   The 
Massachusetts legislature authorized the State Board of Education to issue no more than 50 
charters, and, as of the 2000-01 school year, Massachusetts expected to have 43 charter schools 
in operation.37  
 
We note that having a single exclusive chartering agency need not necessarily be tied to a 
cautious approach.  After all, that agency (even if it is the existing State Board of Education) 
could be wildly enthusiastic about chartering schools and, assuming there is no legislative cap on 
the number of charters it may grant, such a body could be highly pro-active in generating a large 
number of charter schools.  Nonetheless, we have not found any state that fits this pattern.   
 
  2. Local School Districts
 
As noted above, local public school districts are allowed to charter schools in most states, and in 
nearly twenty of them they are the only body to which one may apply initially for a charter.38  
However, even in this setting, there are important policy choices for a designer of the chartering 
regime to make.  First, and perhaps most importantly, must an applicant seek a charter from the 

                                                 
35 K. LLOYD BILLINGSLEY & PAMELA A. RILEY, PACIFIC RESEARCH INSTITUTE, EXPANDING THE CHARTERING IDEA: 
A TEMPLATE FOR LEGISLATIVE & POLICY REFORM 39, 54 (1999). 
 
36 Utah State Office of Education, Utah Charter Schools (visited April 6, 2001) 
<http://www.usoe.k12.ut.us/charterschools>. 
 
37  Office of the Inspector General, Commonwealth of Massachusetts, A Management Review of Commonwealth 
Charter Schools, (1999).  Projection for the 2000-01 school year from the Massachusetts Department of Education, 
Charter School Office. Massachusetts law provides for two types of charter schools, “commonwealth charter 
schools” which operate independently from any local school committee and “Horace Mann charter schools” which 
are conversions, in whole or in part, of existing public schools.  Applicants for Horace Mann schools must be 
approved as well by the local school committee and the local collective bargaining agent. M.L.G. c. 71§ 89.  Thirty-
seven of those slots are reserved for commonwealth charter schools and 13 are reserved for Horace Mann 
conversions.  If fewer than 13 proposals for Horace Mann conversions are submitted in the first three years, the slots 
shall be redistributed according to a statutory formula.  According to the Massachusetts Department of Education, by 
September 2000, 37 Commonwealth charter schools and 6 Horace Mann charter schools were scheduled to be 
opened. 
 
38 See Center for Education Reform, Charter School Laws Across the States 2000: Ranking Score Card and 
Legislative Profiles – State by State Charter Law Profiles (visited April 6, 2001) 
<http://edreform.com/charter_schools/laws/index.html>. 
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district in which the school is to be physically located, or, for example, should public school 
districts be allowed to grant charters to schools located anywhere in the state?   
 
On this dimension the California history is instructive.  Nearly from the outset, some enterprising 
school districts starting granting charters to schools located far from the sponsoring district.39  
Some view this as a desirable way for pro-charter public authorities to launch schools that might 
be resisted in recalcitrant communities.  Others see this as irresponsible sponsoring of schools 
that cannot realistically be monitored by the sponsor, and, worse, critics saw some of the 
sponsors to be granting charters, not for educational reasons, but rather for the financial gain of 
the chartering district (which imposed what some saw as extravagant administrative fees on the 
charter schools).  The doubters were fortified in their concerns when it appeared that some of 
these schools were not really enrolling the pupils they claimed. For example, some pupils were 
actually attending private schools, while others were being home schooled and were receiving 
virtually no services from the charter school that claimed them as pupils.40   Partly as a result of 
these concerns, a bill was introduced that would have required local school districts to charter 
only those schools that are located in the chartering school district.  But this bill failed, and one 
of the most active chartering districts in California continues to have 13 charter schools around 
the state under its sponsorship, only two of which are located inside the sponsoring district.41   
 
A second issue is whether an applicant who is turned down by one district may then freshly 
apply, without prejudice, to another district.  Obviously, some groups wanting to start a charter 
school have a specific tie to a particular community and have in mind a specific location and 
specific target audience.  For them to apply elsewhere after they have been turned down by their 
local school district would make sense only if a physically more distant school district were 
legally able and willing to sponsor them.  Yet, other charter school developers may be driven 
more by a philosophy of education, a mission, or a teaching style that might be compatible with 
several locations.  This sort of applicant might well wish to try again in a second district (and 
could promise to locate in that district) if its original target district turns it down.  Indeed, such a 
proposed school might find it attractive simultaneously to apply to several districts, thereby 
raising the further question of whether such multiple simultaneous applications are to be 
allowed.   
 
We can think of two possible analogies here from the world of higher education.  On the one 
hand, it is conventionally all right to submit the same research grant application to several 
different funding agencies at the same time.  Yet, in many fields it is conventionally quite 
inappropriate to submit an article for publication to a second journal before one's first choice 
journal has had the opportunity to accept or reject it.   

 
 
39 BILLINGSLEY & RILEY, supra note 35, at 34-35. 
 
40  See Howard Blume & Kevin Uhrich, Charter School for Scandal: How a Controversial Academy Scored 
Millions in State Education Funds, LA WEEKLY, August 14, 1998, at 26. 
 
41  Charter School Development Center, Charter Currents (March 2001). 
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In California, it now appears that, although it is legal for a charter school applicant to apply to 
more than one district at the same time, this practice is frowned upon by chartering officials, who 
probably don’t welcome the prospect of doing the necessary review only to find that the 
applicant has accepted a charter from some place else.  Hence, those wishing to obtain charters 
generally have only a single request for a specific school pending at any one time.42
 

 3.  Multiple Sponsors
 
Several states have adopted a multiple sponsor regime, which proponents believe promotes the 
formation of charter schools, first, because if one sponsor turns an applicant down, he may apply 
with another, and second, because an applicant can select a more promising sponsor to which to 
apply in the first place.  Different chartering agencies within a state may well have diverse 
philosophies, goals or standards.  We refer here not to the possibility of applying to different 
local school districts, already discussed above, but rather to the opportunity to apply to different 
types of chartering bodies. 
 
For example, under California’s original charter school law, initial applications could be filed 
only with local school districts (albeit, as just noted, with districts located anywhere in the state). 
County Boards of Education had the authority only to hear “appeals” and to grant charters as a 
result of the appeals process (more on this below).  Under the amended charter law, however, 
some applicants may now go initially to County Boards of Education in pursuit of a charter.43  
Nevertheless, as of late 1999, nearly all of the 261 charters that had been awarded in California 
were granted by local school districts.44
  
Arizona, which passed its charter school law in 1994 at a time of considerable discontent with 
public education in that state, adopted a different approach.  Arizona had a Republican governor 
and conservative legislature. Vouchers were then a hot topic, and market-based reforms were 
seen by many as the key to school improvement.  Moreover, charter school supporters sought 
and continue to support a limited role for charter granting agencies and a larger role for parent 
choice.45  The result was an expansive parallel sponsorship scheme both within and outside of 
established education channels, as the legislature created a State Board of Charter Schools that, 

                                                 
42  E-mail from Eric Premack, Co-Director of the Charter School Development Center, California State University, 
Sacramento, to authors (Apr. 5, 2001) (on file with author). 
 
43  Cal.Educ. Code § 47605(j)(1). California’s amended law also eliminates both statewide and per district caps that 
were contained in the original charter school legislation, Cal. Educ. Code § 47605.5.   
 
44 See Charter School Development Center, California “Charter Pages” (last updated November 23, 1999) 
<http://www.csus.edu/ier/charter/charter_pages.html>.  The Charter School Development Center, based out of 
California State University, Sacramento’s Institute for Education Reform provides technical assistance, training, and 
resources to California charter school developers, operators, charter-granting agencies, and policy makers. 
 
45 Katrina Bulkey, Charter School Authorizers: A New Governance Mechanism?, in EDUCATIONAL POLICY  674 
(1999). 
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along with both local school districts and the State Board of Education, was empowered to grant 
school charters.46  
  
In 1995, the year following the enactment of charter school legislation, the State Board of 
Education had sponsored 20 schools, the State Board for Charter Schools had sponsored 25 
schools, and local school district governing boards had sponsored 5 schools.47  Since then, the 
numbers have grown significantly. By February 2001, the State Board of Education was the 
sponsor of 94 schools, the State Board for Charter Schools was the sponsor of 268 schools, and 
local school boards were sponsors of 93 schools.48  
 
In 1993, with the strong support of its Governor, Michigan adopted a still different multiple-
sponsor arrangement, in the aftermath of a legislative decision to eliminate the use of property 
tax as the primary method for public school funding and over the opposition of the Michigan 
Education Association.49   
 

 
46 The Center for Education Reform publication Charter School Laws Across the States 2000, ranked Arizona as the 
state with the “strongest” law.  CENTER FOR EDUCATION REFORM, CHARTER SCHOOL LAWS ACROSS THE STATES 6 
(2000).   See also Kurt A. Luther, Legislative Review: The School Improvement Act, 27 Ariz. St. L.J. 389 (1995).  
According to the Center for Education Reform’s Charter School Laws Across the States 2000, the authors identify 
the goal of charter laws as seeking to “provide the maximum capacity and flexibility within a state to yield the 
establishment of highly successful charter schools.” CENTER FOR EDUCATION REFORM, at 1.  Therefore under their 
definition, a “strong” law is “one that fosters the development of numerous, genuinely independent charter schools” 
whereas a “weak” law is “one that provides few opportunities or incentives for charter school development.” Id.  
According to the Goldwater Institute’s Center for Market Based Education’s five-year study of Arizona charter 
schools, the State Board for Charter Schools (SBCS) is currently comprised of the superintendent or the 
superintendent’s designee, six members of the general public, at least two of whom must reside in a school district 
where at least sixty per cent of the children who attend school in the district meet the eligibility requirements 
established under the national school lunch and child nutrition acts for free lunches and who are appointed by the 
governor, and two members of the business community, also appointed by the governor.  These voting members 
serve for four years.  In addition, three members of the legislature are appointed jointly by the president of the senate 
and the speaker of the house of representatives to serve in an advisory capacity.  Advisory members serve two year 
terms.  The superintendent serves a term that is concurrent with their terms in office.  MARY GIFFORD, KARLA 
PHILLIPS, MELINDA OGLE, GOLDWATER INSTITUTE’S CENTER FOR MARKET BASED EDUCATION, ARIZONA 
EDUCATION ANALYSIS: FIVE YEAR CHARTER SCHOOL STUDY, 26 (2000).  In practice, the appointed directors of the 
SBE and the SBCS have come primarily from the business, private school, or media communities rather than from 
the traditional public education community. Bulkey, supra note 45, at 681. 
 
47 GIFFORD, PHILLIPS & OGLE, supra note 46, at 23. 
 
48 Arizona Department of Education, Welcome to Charter Schools, (visited April 6, 2001) 
<http://www.ade.state.az.us/charterschools/search/SiteList.asp>.  Moreover, During the 2000 legislative session, the 
Arizona legislature lifted the prior cap on the number of charters that may be sponsored by SBE and SBCS, which 
are now able to sponsor as many schools as the boards are able to oversee.   
 
49  According to one report “[i]n the process of restructuring the entire school finance system, Governor John Engler 
proposed a variety of quality-oriented reforms to be implemented in conjunction with the finance changes, including 
public school choice and charter schools.  Although school choice was not passed at that time, a charter school bill . . 
. was successful.” Bulkey, supra note 45, at 685.  In Michigan, charter schools are referred to as “public school 
academies.” Mich. Pub. Act 451 of 1976  §502(1). 
 



 16

                                                

Michigan authorizes local school boards, intermediate school boards, community college boards, 
and the governing board of public universities to sponsor charters. Universities may grant 
charters anywhere in the state, while other sponsors are limited to authorizing schools within 
their service areas.50  Each university authorizing body has developed its own unique 
philosophy about the type of school it is willing to charter, as well as its oversight role over such 
schools51.  However, since the pro-charter school Governor and his appointed trustees have had 
different views than university administrators, there has been internal controversy over 
chartering at Eastern Michigan University, Central Michigan University, and Northern Michigan 
University.52    
As of 1999, 137 charter schools were in operation in Michigan, of which 109 were authorized by 
universities, 1 by a community college, 15 by intermediate school districts, and 12 by local 

 
50 If an authorizing body fails to properly oversee one or more public school academies it sponsors, the state board 
may suspend the power of that authorizing body to issue new charter contracts, although those contracts issued prior 
to suspension remain unaffected. Mich. Pub. Act 451 of 1976 §502(5) 
 
51 For instance, Saginaw Valley State University only charters programs that are not available in surrounding areas. 
  Eastern Michigan University considers whether a school: 

• Has a sound, innovative curriculum and philosophy, 
• Has a sound organizational structure (and diverse board), 
• has diversity in staff, students (if possible), and targeted student/parent population, 
• fills an unmet need (i.e., offer a program not currently offered by community school districts),  
• has geographic proximity (i.e. serves “natural” EMU communities and constituents), 
• has a specific building and site that fits program and philosophy, 
• has a strong parent/community initiative with blend of “independent” and management companies, and 
• does not exceed in number that sanctioned by the EMU regents/president. 

 
52  Like Arizona, Michigan offers another example of the influence of politics on the structure of charter authorizing 
regimes.  Michigan’s governor at the time the charter school law was passed was a strong charter school supporter, 
and by authorizing public universities to become charter-granting bodies, most of which had board members 
appointed by the governor, he leveraged his power to promote the development of charter schools in the state.   The 
use of this political pressure is illustrated by the turn of events in several universities.  
 
 Eastern Michigan University’s President stated in 1998 that he was opposed to charter schools.  However, under 
threat of a curtailment of university funding, he changed his stance.  MICHIGAN DEPARTMENT OF EDUCATION, 
PUBLIC CONSULTANTS, INC. & MAXIMUS, INC., MICHIGAN’S CHARTER SCHOOL INITIATIVE: FROM THEORY TO 
PRACTICE 60, 60-61 (1999) (citing W. Shelton's opening address at the first annual charter school conference in 
Ypsilanti, Michigan on December 1, 1998).  
 
Similarly, Northern Michigan University was prodded to begin sponsoring charter schools after newly appointed 
board members urged them to take action. Id. at 61. 
  
Likewise, Central Michigan University (CMU) experienced significant pressure to sponsor a number of charter 
schools immediately.  As a result, before its application procedures were fully developed, CMU found itself 
contending with a large number of applications, and its handling of them was harshly criticized.  In response to these 
early problems, CMU developed a “detailed, highly legalistic charter contract that is several inches thick.”  Bulkey, 
supra note 45, at 688. CMU also created a matching “bureaucratic structure that includes professional educators 
(along with other personnel) and a set of formalized policies and for the schools it has sponsored.” Id. at  691. 
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school districts.53   Yet, despite the activism by some Michigan public universities, there is a 
notable absence of other of the state’s major universities.  For example, the University of 
Michigan, Michigan State University, and Wayne State University, whose board members are 
not appointed by the governor, have not sponsored any charter schools.54   
  
 
II. The Application Process 
 
Charter granting bodies must establish standards and procedures by which to evaluate 
applications.  In the section following this one we focus on the extremely important issue of the 
substantive criteria to be used in evaluating charter applicants.  In this section we explore the 
steps in the application process. 
 
The application process is important both because it is likely to require substantial investments 
of time and money from both sides of the application, and because a fair process provides the 
best chance that the substantive criteria will be fairly applied and charters properly awarded or 
denied.  
 

A. Initial Steps in the Process 
 

Some of the typical steps in the application process that must be developed are illustrated by this 
example from Massachusetts, where an annual process is administered in two-stages.  Applicants 
must submit a prospectus to the Board of Education no later than November 15.  Board 
guidelines set out not only deadlines and content, but also the format (i.e. margin, font size) of 
the application documents.  Satisfying the format requirements can be crucial for an applicant, 
since the chartering agency could be very persnickety and use these procedural requirements as a 
filter in determining which applications move on to the substantive consideration stage of the 
process.   
 
By the first week of December, the Massachusetts Commissioner of Education invites selected 
applicants to submit a more comprehensive proposal.55 The Department of Education reviews 
each full prospectus and conducts interviews with all finalists.  The Board of Education then 
holds a public hearing to solicit and review comments on the application from the school 
committees of the district from which students will be drawn.  The Board may be assisted in its 

                                                 
53 MICHIGAN DEPARTMENT OF EDUCATION, supra note 52, at 60.  According to the Center for Education Reform’s 
Charter School Laws Across the States 2000, 173 charter schools were operating in Michigan by 2000. Center for 
Education Reform, Charter School Legislation: Profile of Michigan’s Charter School Law (visited April 6, 2001) 
<http://edreform.com/charter_schools/laws/Michigan.htm>. 
 
54 MICHIGAN DEPARTMENT OF EDUCATION, supra note 52, at 60. 
 
55 603 CMR 1.04(1). 
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review and decision-making process by review panels comprised of individuals appointed by the 
Commissioner.  These reviewers serve solely in an advisory role.56  
 
Although the Massachusetts statute substantially determines the process just described, in 
Arizona, the charter grantors can pretty much decide for themselves how to set up their 
application review process.  This is because state law gives the authorized public bodies -- the 
State Board of Education (SBE), the State Board for Charter Schools (SBCS), as well as all 
public school districts – great leeway to establish whatever application review process they 
wish.57  Consistent with Arizona's general pro-charter outlook, if a local school board rejects an 
application, the board will notify the applicant in writing of the reasons for the rejection and the 
applicant will usually be invited to request technical assistance from the district on how to 
improve the application and then submit a revised application for reconsideration.58  The SBE 
and the SBCS are even more solicitous, as they are required by statute to offer suggestions for 
improving the application to any applicant who is preliminarily turned down.59
 

B. Guidance to Applicants 
 
In California, charter-granting agencies often publish their own guidelines to explain the process 
to interested applicants.  The guidelines may include a checklist of the required documentation 
(e.g., Fresno Unified)60 and a timeline of stages in the application process (e.g., Sacramento 
Unified).61  Some school districts even offer workshops to introduce the application process and 
to give interested parties an opportunity to make suggestions and ask questions about the 
process.  (e.g., Sacramento Unified).62  Some guides are more comprehensive than others and 
convey to the applicants the precise type of information and showings that the chartering bodies 
expect in viable applications. 
                                                 
56 603 CMR 1.04(3). 
 
57  While local school boards generally rely on their members’ expertise, the Arizona State Board of Education 
(SBE) relies on appointed subcommittees to review and provide recommendations to the full board.  Review 
committees are comprised of: 

1 representative with architectural experience, 2 curriculum experts, 1 successful charter school operator, 1 
SBE board member, and 1 member from a city planning and zoning department.  The director of the charter 
division of the State Board of Education attends the meetings and acts as a facilitator, but does not vote. . . 
Applicants come before the subcommittee meetings to answer questions and provide any needed 
clarification.  The committee votes to recommend approval or denial.  However, the final decision is made 
by the SBE Board.” GIFFORD, PHILLIPS & OGLE, supra note 46, at 26. 

 
58 Ariz. Rev. Stat. Ann. §15-183C1(a). 
 
59 Ariz. Rev. Stat. Ann. § 15-183(c). 
 
60 See FRESNO UNIFIED SCHOOL DISTRICT, GUIDELINES FOR CHARTER DEVELOPERS FOR SUBMITTAL OF CHARTER 
PETITION TO THE FRESNO UNIFIED SCHOOL DISTRICT (adopted in 1999). 
 
61 See SACRAMENTO CITY UNIFIED SCHOOL DISTRICT, BOARD WORKSHOP ON CHARTER SCHOOL PROCESS (March 
27, 2000). 
 
62 See id. 
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While such guides may be informative, applicants still often need further assistance in preparing 
the required documents so as to be effective in satisfying expectations of the chartering body.  
This process can be particularly difficult and time-consuming when the charter grantors insist on 
substantial information about the educational soundness and likely effectiveness of the proposed 
school.  In practice, the need for and availability of technical and financial assistance during the 
preparatory phase is likely to vary depending on the type of applicant.  Resources may be more 
abundant, for example, for applicants supported by well-funded private for-profit entities, 
especially if those supporters have helped other applicants win charters previously.  Conversely, 
essential outside resources may be less accessible to newly formed, community group applicants 
who are not backed by larger and more experienced non-profit organizations.   
 
This problem is being reduced somewhat in states like California where an active organization of 
charter school providers has been created (named the California Network of Educational 
Charters or CANEC), which holds meetings and provides written information to would-be 
applicants as to how to proceed.63  Moreover, an active charter school development project has 
been created at California State University at Sacramento which has a rich website, holds many 
conferences, and has experts on charter schools available for consultation.  Furthermore, as 
discussed in the next section, the federal government and some states have appropriated financial 
assistance to help applicants with both the preparation of applications and some of their other 
start-up costs.64   
  
 C.  Reaching a Decision 
 
As illustrated by the Massachusetts example noted above, the substantive review process often 
begins with an initial screening stage.  At this stage, applicants may be required to demonstrate 
only that they understand the objectives set forth by the state in areas such as finance, 
accountability, and curriculum, and that they intend to follow requirements specified by state 
law.  Materials submitted at this stage may include mission statements, assurances that the 
applicant will abide by the state policy on matters such as discrimination, and an 
acknowledgment of the authority of the review board in setting deadlines and accepting/rejecting 
an application.  This stage aims to ensure that the applicants meet the minimum eligibility 
requirements, understand the general purposes of charter schools, have some plans concerning 
the implementation of the proposed school, and understand the application process itself.65  
 
                                                 
 
63 See also Charter Schools Development Center, California Charter School Resources (visited April 9, 2001) 
<http://www.csus.edu/ier/charter/resources.html>. 
 
64  See Department of Education, News Release: Charter School Get Boost from Federal Start-Up Funds (2/11/00). 
 
65  See DISTRICT OF COLUMBIA PUBLIC CHARTER SCHOOL BOARD, APPLICATION GUIDELINES, APPENDIX: REVIEW 
PROCESS (1999-2000); LOS ANGELES UNIFIED SCHOOL DISTRICT, CHARTER SCHOOL GUIDELINES CHECKLIST – 
INITIAL SCREENING (2000); OAKLAND UNIFIED SCHOOL DISTRICT: GUIDELINES AND REQUIREMENTS OF CHARTER 
SCHOOL PETITIONS – PHILOSOPHY-GOALS-OBJECTIVES AND COMPREHENSIVE PLANS (1999). 
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After an initial screening, the reviewing body will decide whether a particular applicant should 
move onto the next stage.  At each stage, the chartering board may also exercise discretion in 
granting an applicant an opportunity to remedy defects in the application so as to continue in the 
process.  Grantors vary in the number of stages in their process, but all reach a final stage where 
the applicant's proposal undergoes close and qualitative scrutiny.  Again, at this final stage, the 
review board can exercise discretion in rejecting an application or granting the applicant an 
opportunity to remedy defects or resolve disputes with the board.   Some charter grantors provide 
applicants with an opportunity to have a public hearing.  Others, acting more like charitable 
foundations making grants, act on the basis of written submissions alone.66
  
In many local school districts, although the final decision as to whether or not to grant a charter 
is officially made by the board of education, the applicant’s file is earlier reviewed by specially 
assigned district staff (who may well meet in person with the applicant in a sort of preliminary 
hearing).  Staff then will typically make recommendations to the board, and in some districts 
these recommendations will be the most important predictor as to how the board will decide.67   
 
In this respect, the charter school screening process is not unlike that that occurs in many 
communities with respect to the way the city planning commission handles requests for zoning 
variations.  Those variance applications are also typically reviewed in advance by professional 
city planning staff members who make recommendations to the city planning board, and staff 
recommendations on zoning issues are typically, although not invariably, determinative.  
Obviously, it is important for a school board that any professional staff put in charge of 
reviewing charter applications share the general outlook towards charter schools that the board 
itself has.  However, sometimes this may be difficult to achieve, for example, if the board itself 
is badly divided over how to approach charter school applications (or if the superintendent and 
the board are at odds of this issue). 
 
 
III. Criteria for Approval  

A. General Considerations and Variations from Place to Place 

Some criteria for the approval (or denial) of charter school applications are generally set out by 
the state legislature as part of the relevant charter school legislation.   However, the content of 
state laws varies considerably from jurisdiction to jurisdiction.  Perhaps most importantly, some 

                                                 
66  To come 
 
67    In 2000-01 in Oakland, California, for example, charter seekers were told that they could approach the Assistant 
Superintendent Jose Martinez prior to submitting a formal petition to the district.  Martinez’ job is to informally 
review drafts of proposals, consult with the district's Charter Review Committee, and provide feedback as to the 
likely success or failure of the petition.  Martinez reported that in his first five months in this role, all but one of 
those who formally applied for charters had earlier approached him.   Email from Jose Martinez, Assistant 
Superintendent in Charge of Reforms, Oakland Unified School District, to Tanya Russell, Oakland Unified School 
District (March 15, 2001) (on file with author). 
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states statutorily establish detailed criteria governing eligibility to apply, and may include rules 
governing teacher qualifications, student admission practices, facilities, and other provisions to 
which charter school applicants must agree if they are to be approved.68  By contrast, other state 
legislation only establishes broad educational objectives for charter schools and authorizes the 
chartering agencies to identify the specific approval criteria that they find appropriate to ensure 
that a charter school applicant will be able to achieve those state-determined objectives.69  
  
The criteria that applicants must meet to obtain a school charter can not only influence the 
degree of autonomy the successfully chartered school will enjoy, but also the criteria themselves 
can make it easier or harder to obtain a charter in the first place.  Clearly in some states like 
Arizona, the charter school idea has been widely embraced by most, if not all, of the key players 
in the political process, and the general outlook of the legislative scheme is pro-charter schools 
with the approval criteria not intended to make obtaining a charter a terribly difficult matter.70  
In other states, however, the legislation reflects much greater caution.  Perhaps the legislature is 
just more skeptical about how this development will enfold; perhaps it wants to go slow and 
make it hard to win a charter in the hopes that nearly all early charter schools will be resounding 
successes that will set a positive pattern for the future; or perhaps, to the contrary, the legislature 
is not very keen on charter schools at all, but has only half-heartedly signed on to the nation-
wide bandwagon, perhaps in part to stave off efforts to enact private school voucher plans in that 
state.71  In fact, a handful of states -- Arizona, California, Florida, Michigan, and Texas -- 
account for a majority of all the charter schools in the nation as of 2000.72  Yet, the extent to 
which the formal criteria for approval account for the much greater incidence of charter schools 
in these few states is not entirely clear. 

 
Adding to the complexity of the picture, whenever at least some of the criteria for approval for 
charter schools are left to local determination (or the application of broad state criteria to the 
facts of each charter school proposal is done locally), this paves the way for local variation.  For 
example, California law requires that applicants provide a "reasonably comprehensive" 

 
68 See generally BILLINGSLEY & RILEY, supra note 35. 
 
69 Id.  As was readily predictable, organized interest groups have proposed for consideration charter school selection 
criteria that reflect their members' special interests.  And in many states, teachers’ unions are the most powerful of 
these interest groups.  Thus, for example, at the behest of the California Teachers Association, the California 
legislature recently insisted that charter school applicants agree to engage in collective bargaining with their 
teachers, at least if that is what the teachers want. Id.  Another unsurprising development is that the criteria applied 
in approving charter school applicants evolve overtime, often becoming more specific, as chartering bodies gain 
more experience with the process. 
 
70 See BILLINGSLEY & RILEY, supra note 35, at 30-31. 
 
71 See Robert C. Bulman & David L. Kirp, The Shifting Politics of School Choice, in SCHOOL CHOICE AND SOCIAL 
CONTROVERSY 36 (Stephen D. Sugarman & Frank R. Kemerer eds., 1999). 
 
72  U.S. DEPARTMENT OF EDUCATION, OFFICE OF EDUCATIONAL RESEARCH AND IMPROVEMENT, THE STATE OF 
CHARTER SCHOOLS: NATIONAL STUDY OF CHARTER SCHOOLS 11 (2000). 
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description of various aspects of the proposed charter school.73  Because the legislature left the 
term ambiguous, local school districts have considerable discretion in determining whether or 
not a particular application meets this standard.   

 
Because districts are differentially situated, it should not be surprising if they take different 
stances towards charter schools.  For example, certain smaller districts in need of students are 
more likely to grant charters if the applicant is likely to bring new students into the district and 
qualify the district for additional state and federal funds.  Other districts are likely to welcome 
charter applicants who bring new facilities with them when this increase in capacity helps the 
district avoid having to build a costly, new regular public school.  By contrast, in still other 
districts there is hostility towards charter applicants because they are seen as unwelcome 
competition that will draw enrollment away from the existing public schools, perhaps forcing 
some of them to close. 

 
Sometimes differences from place to place in the award of school charters reflect ideologically 
driven views that are held by individual members of local school board majorities (sometimes 
influenced by key local political interest groups).  Other times there are genuine differences in 
public attitudes toward charter schools from one community to the next -- differences which may 
reflect, say, how well regular public schools are regarded in the community or, say, how much 
the community is open to experimentation or innovation in the delivery of public services in 
general.  Indeed, in order to tap into local public opinion, many local school boards or other 
chartering authorities have responded to the authority they have been given by formally 
soliciting the views of local parents and teachers concerning their visions of what charter schools 
in their area should be like. These views are sometimes obtained, for example, in town-hall 
meetings or roundtable discussions.74   

 
B. Minimum Criteria 
 

Formal criteria for approval of a charter school application can cover just about every aspect of 
the school's establishment and operation.  As noted already, one risk in this is that before long, in 
response to ever more elaborate criteria, the charter contract will effectively reincorporate the 
key aspects of the Education Code from which the basic philosophy underling the movement had 
initially sought to free the charter schools.  To us, this suggests that hard and careful thinking is 
needed about both what are the important gate-keeping functions that chartering bodies are 
supposed to serve and how can the criteria for approving a charter application be best tailored to 
further those functions.   
                                                 
73 Cal. Educ. Code § 47605 (b)(5). 
 
74  PATTY YANCEY, PARENTS FOUNDING CHARTER SCHOOLS: DILEMMAS OF EMPOWERMENT AND 
DECENTRALIZATION (in press).  At least some of the experience with that process suggests that many community 
members are likely to talk about the things they believe makes for a good school, such as class size and cultural 
sensitivity in the curriculum.  By contrast, concerns about legal liability and teacher credentialing are more typically 
raised at such meetings by parties with more focused interests and expertise.  Not surprisingly, some key participants 
in establishing criteria for approving charter schools focus on what they believe to be undesirable practices of 
existing public school systems and seek to push charter schools in directions that will avoid those shortcomings.  Id. 
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As explored in the Introduction, it is clear that some criteria need to be designed to further what 
are considered to be the essential “public” aspects of charter schools.  These could include 
requirements as to student fees, criteria for the admission of student applicants, fair and non-
discriminatory treatment of enrollees, and the like.   

 
But not everyone will agree as to what all of those essential public aspects of charter schools are. 
For example, some argue that the charter school reform effort should focus on low-income urban 
communities, where children in public schools are considered by many to be too often failed by 
traditional public schools.  To these advocates, if charter schools are to promote important public 
values, then “equality” in educational opportunity should be at or near the top of the list.  If, 
instead, charter schools wind up primarily as another benefit for well-off suburbanites, or worse, 
a vehicle for the well-healed to escape having their children educated with other families’ 
children, the “public” values underlying charter schools will be perverted.  Others see greater 
academic achievement for all school children as the central public goal behind charter schools, 
and hence they have a very different view as to the proper focus of the chartering process. 
 
A related dispute concerns the criteria that determine what sort of groups should be eligible to 
apply for charter school status.  Some states, like California, forbid existing private schools to 
apply.  At the other end, nearly all states permit existing public schools to convert to charter 
school status, although Nevada law prohibits conversion of any kind.75  Most controversial, 
however, are the criteria applied to schools started “from scratch.”  To some, if charter schools 
are to be truly democratic (and hence “public”), they must in some important sense represent and 
be controlled by the local community they are designed to serve.  This is a much “thicker” notion 
of “public” than that held by others who would only insist that charter schools pay lip service to 
“public access” values.  The result of this disagreement is that at the local level there has been 
considerable heat over who should be allowed into the charter school game. 
 
As a legislative matter, some states, such as Hawaii, Arkansas and New Mexico, only permit 
existing public personnel to apply for a school charter.76  Other states are less stringent.  For 
example, Arizona law allows both public and private parties to apply for charters.  In some 
states, however, those private bodies must be non-profit organizations and even more 
importantly, the proposed charter schools must actually be actively managed by the non-profit 
charter-holder.  By contrast, in other states for-profit entities are permitted to directly apply for a 
charter, or if not, then to contract with the non-profit charter holder to run the school.  As noted 
above, these private operators are often termed EMOs  (educational management organizations) 

 
75 BILLINGSLEY & RILEY, supra note 35, at 55.  States vary as to the mechanism by which it is decided whether an 
existing public resource is converted.  Notice how requiring approval by the school board and/or the central 
administration as compared with requiring approval by the local teachers and/or parents reflects differing notions of 
the existing public “ownership” of the potentially converted school.  Of course, approvals at both levels can be 
required. 
 
76 Id. at 58-59. 
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and they now appear to dominate the charter school landscape in Michigan.77  In such places, 
the political balance has been struck in favor of what are hoped to be the innovations and 
management efficiencies that advocates claim will be achieved from this sort of involvement of 
the private sector. 
 
The conflict over for-profit charter school operators recently surfaced in both San Francisco and 
New York.  In San Francisco, a former school board majority had awarded a charter to Edison 
Schools, the largest private for-profit school operator in the nation, to take over the operation of 
a troubled public elementary school.  Even though, by some accounts, Edison had made great 
improvements at the school and had the strong support of a large share of the families whose 
children were enrolled in the school, newly elected board members sought to yank the charter.  
Although claims were made about contract violations, it seems clear from press accounts that, 
most fundamentally, the new members were ideologically opposed to private companies serving 
in this role, and in March 2001, board officials began the process terminating Edison’s charter. 
Because in this instance the school's building had been provided by the district, it appears that if 
the charter is revoked the management of the school would revert to the district.  Edison officials 
say they are prepared to appeal a revocation to the State Board of Education.78  On March 26, 
2001, the San Francisco Board of Education issued a report accusing Edison of numerous 
violations of the state Education Code and voted 6-to-1 to give Edison 90 days to fix the 
violations or lose its contract.79
 
In New York, the Chancellor of the public school system proposed that Edison be chartered to 
run five of the lowest performing public schools in the city.  But this arrangement was made 
conditional, on a school-by-school basis, upon Edison receiving a positive vote of support from a 
majority of the parents of children attending those designated schools.  A furious local political 
campaign ensued, and in the end Edison was unable to win the support of a majority of parents in 
any of the five contested schools.80

 
Another controversial issue concerning the “public” character of charter schools involves racial 
balance in student bodies.  In those public school districts that have strived for and achieved 
reasonably well-balanced enrollments by race throughout their traditional public schools, it is 
quite understandable that there would be great concerns about the approval of charter schools 

 
77  While less than 50 percent of schools were contracting out services to EMOs in the 1997/98 school year, 
approximately 70 percent of schools were doing so by 1998/99.  JERRY HORN & GARY MIRON, THE EVALUATION 
CENTER, WESTERN MICHIGAN UNIVERSITY, EVALUATION OF THE MICHIGAN PUBLIC SCHOOL ACADEMY INITIATIVE 
(1999).  There also appears to be a trend that a great number of new applicants that receive a charter already have 
agreements with EMOs.  Id. 
 
78  Julian Guthrie, Lines Drawn In Battle Over S.F. Charter School Supporters, critics pack board meeting, S.F. 
CHRON., February 14, 2001, at A19.  
 
79 Julie Guthrie, Scathing Report Card for Edison School; Board Gives Charter 90 Days to Comply, S.F. CHRON., 
March 28, 2001, at A15. 
 
80  Abby Goodnough, Scope of Loss for Privatizing By Edison Stuns Officials, NY TIMES, April 3, 2001, at B4. 
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that might wind up, largely or exclusively, serving children of one race.  Nonetheless, even in 
that context, some African-American families, whose children are now involuntarily bussed out 
of neighborhoods to racially balanced traditional public schools, may prefer to send their 
children to a neighborhood charter school, even if its pupils are all or mostly Blacks. (Some 
parents may also object that a student body racial balance criterion is unfairly unrealistic if, for 
example, the charter school adopts an Afro-Centric curriculum.)   
 
In contexts in which the local public schools are themselves substantially racially imbalanced, or 
at least many of them are, it becomes much less clear what social objective is sought to be served 
by insisting that any charter school seeking approval must achieve a level of integration beyond 
that achieved by the rest of the public schools.   
 
State laws have in fact treated the public value of  “racial integration” in charter schools 
differently, some formally requiring a racial enrollment pattern in every charter school that 
reflects the overall district enrollment by race and others merely requiring that charter applicants 
disclose what sort of admissions policy and outreach scheme they will adopt in furtherance of 
racial balance in their school.  The South Carolina Charter School Act of 1996, for example, 
contains a provision that dictates “under no circumstances may a charter school enrollment differ 
from the racial composition of the school district by more than ten percent.”81  This issue 
becomes even more complex in communities that are still under federal court supervised 
desegregation decrees. 

 
Other criteria for approving charter schools serve certain “consumer protection” values that are 
necessarily implicated when families choose schools (as they do with charter schools) instead of 
having their children assigned to schools.  These measures might deal with required information 
disclosure to help assure that families know what sort of school they are selecting.  They might 
also deal with worries about financial fraud that could quickly and unexpected throw a school 
into bankruptcy and force it to close, thereby badly disrupting the educational experiences of the 
students.  Hence, criteria for charter approval frequently require (1) making certain 
representations about what user and applicant families will be told about the school’s operation, 
and (2) presenting a comprehensive financial plan for the school’s first year or two of operation 
as part of the charter application.82

 
Many charter grantors appear to require more than a budget, however, insisting as well on a clear 
path to sustained financial solvency before granting a charter.  Although this is understandable in 
certain respects, it can become an insuperable hurdle for small community-based start-up charter 

 
81  S.C. Code Ann. 59-40-50(b)(6) (West Supp. 1999).  In Beaufort County Board of Education v. Lighthouse 
Charter School Committee, 335 S.C. 230, the South Carolina Supreme Court upheld the denial of a charter 
application for several requirement violations of the Act, but remanded the case for a ruling on the constitutionality 
of the racial balancing requirement.  See also John G. Moore, Beaufort County Board of Education v. Lighthouse 
Charter School Committee: Racial Balancing Provision in South Carolina Charter School Act Flunks the Strict 
Scrutiny Test, 51 S.C. L. Rev. 823 (2000). 
 
82  See e.g., Cal. Edu. Code § 47605 (a)(3), (b)(I). 
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school applicants.  Many start-ups count on outside financial assistance such as grants and loans, 
and yet, financial sponsors may also be risk-averse and want the applicant to secure a charter 
before they commit funds.  If the charter granting body insists on unconditional financial 
commitments before it approves a charter, the would-be applicant may simply have to give up. In 
a parallel vein, some chartering bodies require applicants to submit building permits or leases 
and other operational licenses.  But obtaining permits, leases and licenses requires money, and 
may become sunk costs that cannot be recovered if the applicant does not succeed in getting a 
charter. Moreover, certain landlords and landowners will simply be unwilling to make a binding 
commitment to a financially precarious applicant before the charter is granted.  Our point here is 
that charter granting agencies must be aware that over-emphasis on achieving financial security 
and preventing financial fraud as a way of protecting families who might sign up for and attend 
the school may lead the to the result that charters become restricted to well- and or 
independently-financed applicants. 

 
There are also legitimate public concerns about what might be termed fraud of a different sort. Is 
this proposed charter school really a “school,” or it is rather better understood to be some sort of 
nefarious, zany, disreputable, or otherwise dangerous indoctrination center and not really 
something that could legitimately be deemed a school at all?   “Hate schools”,  “witches schools” 
and the like are labels that come to mind here, and they are the sort of nightmare applicants that 
many charter school legislation drafters surely want the gate-keeping chartering bodies to 
exclude from participation.   
 
Of course, it may not always be easy to tell, or there may understandably be bona fide 
differences of opinion, whether an applicant actually falls into this extremist category (and hence 
should be turned down).  For example, in Oakland, California recently, the school board refused 
to grant a charter to a proposed military academy-based school that was supported by Mayor 
Jerry Brown.  The board’s view, at least in part, was based on the ideological perspective that the 
military and military values should have no place in schooling the city’s children.83  (Brown 
later convinced the State Board of Education to grant the charter; more on this below.)  In any 
event, we think that the underlying philosophy of charter schools assumes that extremist 
applicants will be few, and so, if a large share of applicants is turned down on this basis, then 
either 1) the criteria or their application are being applied much too stringently, or 2) perhaps the 
whole idea is a bad one because all too many dangerous kooks are coming forward. 

 
Some chartering bodies insist on proof from the charter applicant that there is community 
support for the school, especially in the form of parents who agree that their children will enroll 
in the school (or at least that they are seriously interested in applying).  When there is a 
legislative cap in the state on the number of charters that may be granted, this sort of requirement 
may be specially justified on the ground that charters should not be squandered on schools that 
cannot show reasonable prospects of substantial enrollment.  Also, local chartering bodies invest 
time and effort in deciding whether to grant a charter and then on monitoring schools once 
chartered.  They might understandably not want to devote resources to schools with hardly any 
pupils.   

 
83  Meredith May, Military Charter School Defeated, S.F. CHRON., June 8, 2000, at A17. 
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Yet, faced with a substantial signature requirement, charter applicants can suffer from something 
of a chicken and egg problem.  Before the charter is granted, parents may well be hesitant to sign 
on in support of a school.  Moreover, some argue that very successful schools can start out quite 
small and should not be precluded from getting underway on a limited scale, especially since 
these schools might often be ones sought to be started by a few local parents and teachers.  
Because of numbers pressures, charter applicants may feel unduly straight jacketed.  If they 
don’t promise to have a school of a minimum size, they may fear they won’t obtain a charter, 
and yet if they promise too much, they become at risk of losing their charter even if the school is 
quite successful with those who do enroll.   
 
Sometimes charter applicants are further required to make representations about the sorts of 
pupils they seek to serve (including, for example, disabled or limited English speaking students). 
While this may sometimes amount to requiring predictions from start-up schools in the 
application stage that are little more than wild guesses, it may also force the charter applicant to 
demonstrate how it plans to target such pupils for recruitment – pupils that the school might 
otherwise all too easily ignore.  
 

C. Criteria for Success 
 
The criteria so far discussed are meant to reflect either essential matters that all charter schools 
must have or basic features that no charter school should be allowed to have.  But many 
designers of charter school regimes and many chartering bodies may seek to go further in order 
to try to assure that the educational program proposed by a charter school applicant will be 
educationally “successful.”  This is where trying to assure the public that the charter school will 
provide their children with a good education might conflict with the autonomy promised charter 
schools.  Most charter school developers, at least before they know anything about the rules 
applicable to them, probably think that they ought to have (and will have) considerable freedom 
as to their mission, their educational philosophy, their pedagogical approach, their curriculum, 
their teacher staffing patterns and hiring practices, their mix of materials (including technology) 
and human services, their facilities, and so on.  But if the charter applicant (and the families who 
will send their children to the school) want to experiment with a very different approach to 
schooling than we now see in conventional public schools, they could find themselves at 
loggerheads with chartering bodies that have their own ideas as to what works best. 

 
One way to try to give charter schools considerable autonomy on these fronts and yet still press 
these schools for evidence of educational success is to impose some sort of accountability system 
on the charter schools that looks, not at programmatic inputs, but rather at outcomes.  This issue 
will be discussed at length below.  For now, we note that a charter school might, for example, be 
required to agree to have its students take certain tests (like those imposed on regular public 
school children), and then either (less coercively) make the test results public by informing the 
families of the children in the school, or (more coercively) agree that certain results deemed by 
the charter to be inadequate would eventually put the school on probation and ultimately cause it 
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to forfeit its charter.84
 
This tension having been exposed in the abstract, we now turn to describe in more detail some 
chartering criteria that have been used thus far by focusing on rules and practices in California.  
In considering whether charter criteria leave much autonomy for charter schools, we note that 
the important variable is the quality, rather than the quantity, of the imposition.  The state law or 
the chartering body can impose numerous requirements and restrictions that may, in the end, add 
up to little more than a pile of forms and a significant amount of inconvenience.  On the other 
hand, close regulation in a single area that is at the heart of the charter school operation, such as 
curriculum, could significantly reduce the likelihood that the charter school would be able to 
offer something noticeably different from the traditional public schools. 

 
D. California’s Approach and the Translation of Law Into Practice

 
California’s current law officially places the obligation on the chartering body to which an 
application has been made to grant a charter unless it makes at least one of the five following 
written factual findings. That the: 
 

1. Petition does not contain the requisite number of signatures; 
2. Petition does not contain an affirmation that it will be non-sectarian in its 

admissions, programs and practices, shall not charge tuition, shall not 
discriminate, and its admissions shall not be determined by place of residence 
except in the case of a conversion school, 

3. Petition does not contain a reasonably comprehensive description of 15 
enumerated items related to the educational program and administration of the 
school, 

4. Petition presents an unsound educational program, or 
5. Petitioners are demonstrably unlikely to successfully implement the 

program.85 

                                                 
 
84  Kemerer, supra note 17.  Although many have advocated this outcomes-oriented, accountability approach, some 
charter school applicants contend that they are in fact being judged in advance on the specifics of many educational 
inputs and will be denied the right to become a charter school unless they embrace features concerning staffing, 
facilities, program and the like that are contrary to their preferences.  While some observers are critical of this state 
of affairs, it is important to acknowledge that some chartering bodies may in good faith be trying only to assure 
families who select the school that the promoters have a genuine and reasonably well thought out educational plan of 
operation in mind.  In other words, they seek to close the gates in front of those the chartering body believes are so 
unprepared that they would have to make up most of what they do as they go along. 
 
85 Cal. Educ. Code §47605(b). By contrast, the prior law merely permitted, rather than mandated, that a governing 
body grant a charter if it was satisfied that the charter contained the required number of signatures, a statement of 
public operating principles and a description of the original 14 (now15) statutorily required elements. Current law 
added a 15th element, “A declaration whether or not the charter school shall be deemed the exclusive public school 
employer of the employees of the charter school for the purposes of the Education Employment Relations Act . . . “ 
Cal. Educ. Code §47605(b)(5)(O).  “A school district governing board may grant a charter for the operation of a 
school under this part if it determines that the petition contains the number of signatures required in subdivision (a), 
a statement of each of the conditions described in subdivision (d), and descriptions of all of the following: . . .” Cal. 
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As indicated by the first item on the above list, like other states as noted earlier, California 
requires, as a prerequisite for seeking a charter, some showing of community support.  California 
law specifically provides that for a new charter school, a petition may be submitted to the school 
district’s or county’s governing board after either: “the petition has been signed by a number of 
parents or guardians of pupils that is equivalent to at least one-half of the number of pupils that 
the charter school estimates will enroll in the school for its first year of operation [or] the petition 
has been signed by a number of teachers that is equivalent to at least one-half of the number of 
teachers that the charter school estimates will be employed at the school during its first year of 
operation.”86   Note well that signatory teachers and families are not formally committed to 
become part of the charter school if the charter is granted.  Nevertheless, the legislation 
apparently assumes that many of them do intend to participate in the school (or at least that is 
their intent at the time of signing); and in any event, requiring signatures prevents a school 
proponent from coming out of nowhere with a plan for a charter school that no teachers or 
parents have endorsed.   
 
Assuming an application complies with the signature requirement and that it contains the 
affirmations required by the second item on the list, then the chartering body is supposed to 
direct its attention to the third item -- whether the application contains a “reasonably 
comprehensive” description of the 15 required items (which include the educational program of 
the school, qualifications to be met by individuals to be employed by the school, and admission 
requirements). If an applicant does provide the necessary reasonably comprehensive description, 
then the charter is to be granted unless the chartering board finds that the applicant fails one or 
both of the final two items on the list. 
 
Just as California law does not further define what a "reasonably comprehensive" description is, 
it also contains no further explication of what it means for a program to be “unsound” or on what 
basis a chartering body might conclude that the applicant is “demonstrably unlikely to 
successfully implement the program.”   Therefore, absent judicial or other official interpretation, 
districts across the state have no standardized guidelines to follow in applying those criteria, and 
are currently free to consider different facts and make different judgments.  
 
In the hopes of providing some uniformity, the California School Board Association (CSBA) (a 
voluntary, private, non-profit body to which nearly 1000 elected members of California’s school 
boards, superintendents and other senior staff belong) has issued guidelines to assist districts in 

 
Educ. Code §47605 (b) 1988, (emphasis added). Therefore, it would appear that this new legislation, effective 
January 1, 1999, marks a shift in legislative intent.  The amendment certainly contains a clear statement favoring the 
establishment of charter schools.  “In reviewing petitions for the establishment of charter schools pursuant to this 
section, the chartering authority shall be guided by the intent of the Legislature that charter schools are and should 
become an integral part of the California educational system and that establishment of charter schools should be 
encouraged.” Cal. Educ. Code §47605(b). How much of a difference it has and will actually make is unclear, 
however, for reasons discussed next.  
 
86 Cal. Educ. Code §47605(a).  For the conversion of existing public schools, not less than 50 percent of permanent 
status teachers currently employed there must sign on. 
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applying the amended law, and these guidelines have been formally adopted by some districts 
and partially adopted by others.87  
 
The CSBA guidelines read like a set of agency regulations construing the authorizing legislation. 
 For each element that requires interpretation, CSBA recommends particular components that it 
believes would best meet the vague standard set out by the statute.  The CSBA also strongly 
encourages school boards to articulate reasons for denial with objective "factual" findings so as 
to comply with state law in the event a denial is challenged and the school board needs to defend 
its findings.   
 
For example, in determining whether an educational program is “sound,” CSBA recommends 
several specific elements for the districts to consider.  First on the list is the school’s standards 
and curriculum, including whether the school’s program “align with district and statewide 
academic content standards.”  This suggests that the district should consider the proposed charter 
school program in terms of its conformity with and deviation from the existing public school 
curriculum. This approach is also followed by some districts in their own guidelines.  
Sacramento City Unified School District, for example, considers whether the required showing 
of school standards are “as clear, precise, detailed, useable by classroom teachers, assessable and 
rigorous as those adopted by the State Board” (emphasis added).  
 
CSBA guidelines also invite districts to examine the “theoretical basis” for the proposed 
educational program, which may concern any claimed special mission or unique methodology 
the applicant has in mind.  Here districts are encouraged to ask for “valid evidence” in support of 
the proposed program or theoretical basis for the program.  Additionally, applicants are asked to 
show how the theoretical projections are to be evaluated and tested for effectiveness.  As noted 
earlier, this type of inquiry might create particular difficulties for schools with experimental 
approaches, or approaches that substantially differ from general practices found in existing 
public or private schools since “valid evidence” might be difficult to secure before the school is 
in operation.  On the other hand, it is important to recognize that the CSBA is not suggesting that 
only applicants proposing conventional school programs with conventional pedagogical styles be 
approved as charter schools. 

 
The CSBA recommendations with respect to the “implementation” criterion call for an 
examination of staff qualifications, including the ability of the teaching staff to meet state 
standards.  The CSBA recommendations also speak to school facilities, but only in terms of 
health and safety accommodations.88   

 
87 See California School Board Association, Criteria for Approval of Charter Petitions Under Revisions to 
   California’s Charter Schools Act: Tools for Governing Boards, (visited April 12, 2001) 
<http://www.csba.org/issues/charter_schools2.htm>. 
 
88 The CSBA is not the only source of advice for school chartering bodies in California.  A prominent school district 
consulting company, School Services of California, Inc, for example, offers workshops to help school agencies 
develop "policies regarding standards and requirements for charter school petitions.  School Services of California, 
Evaluating New and Renewal Charter School Proposals (visited April 12, 2001) 
<http://www.sscal.com/chart_wks.htm>. 
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Some districts ask for information from, or actions by, applicants that are not required by the 
state Charter School Act.  Los Angeles Unified, for example, requires charter applicants to post a 
bond for $250,000 and to respond to a lengthy packet of materials covering information that 
would appear to be more than necessary to satisfy the 15 statutory elements.89  The Los Angeles 
Unified guidelines also require applicant schools to provide various showings that the applicant 
has established procedures to deal with various aspects of its operation.90  For example, the 
applicant school is asked to describe how its annual independent financial audit will be 
conducted and each applicant school must require its employees to furnish a criminal record 
summary.   Although California’s amended charter school law puts the burden of proof on the 
charter denying board, it is by no means clear that the “extra requirements” just noted would be 
rejected were an appeal filed.  After all, with the help of a careful lawyer, districts determined to 
reject an applicant might well offer reasons why the additional information and actions it 
requires are essential for a “sound” and “successfully implemented” program. 
 
State law does require chartering bodies to issue written factual findings to support denials of 
charters.  However, as noted already, due to the leeway the districts have in interpreting what 
constitutes a “reasonably comprehensive description” of the 15 required items, districts need not 
actually base their decisions on substantive findings that a particular educational program is 
“unsound,” even if that was the intuitive basis for their decision.  That is, when they do issue 
written findings, the findings might not necessarily reflect the actual considerations taken into 
account by the chartering body in their decision-making process. 
 
For example, in the statement issued by the Alpine County Office of Education in its decision to 
deny a charter to Blue Mountain Wilderness Charter School, the basis of the denial was almost 
entirely the failure of the applicant to provide “reasonably comprehensive descriptions” of nine 
of the (then) fourteen criteria.91  The same applicant was turned down by several other districts 
as well, some of them arguing that they would find it difficult to provide adequate oversight of a 
school physically located outside their borders.92  But Jake Wallace, the developer of Blue 
Mountain Wilderness Charter School, is convinced that his application has been denied by 
various districts primarily due to board members’ discomfort with the at-risk youths his 
residential school proposes to serve.93  Wallace also claims that politics played a role, asserting 
that each subsequent district to which he applied did not want to offend the previous district by 

 
89 LOS ANGELES UNIFIED SCHOOL DISTRICT, supra note 65. 
 
90 Id. 
 
91  ALPINE COUNTY OFFICE OF EDUCATION, FINDINGS OF FACT AND RECOMMENDATION REGARDING PROPOSED 
BLUE MOUNTAIN WILDERNESS CHARTER SCHOOL PETITION 2-9 (1999) 
 
92  See Letter from Sheila Jordan, Superintendent, Alameda County Office of Education, to Jake Wallace, Blue 
Mountain Wilderness Program, Inc. (October 21, 1999) (on file with author). 
 
93  Interview by Shelley Mack with Jake Wallace, Blue Mountain Wilderness Program, Inc. (2000). 
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approving a charter previously rejected by professional colleagues.94
 
In Sierra Sands, California, the local district rejected a charter application from a community 
group that sought to start a back-to-basics school in a building that the district announced that it 
was closing due to declining enrollment in the district.  It is easy to imagine in such a setting that 
district authorities, convinced that it was financially unsound to try to keep all of their schools 
open, would be adamantly opposed to parents turning the site into a charter school funded by the 
district and thereby preventing the closure.  Even if the charter school could survive on its, 
district officials would probably not want to lose those pupils for re-distribution among the 
district’s other schools.  (In fact, the Ridgecrest Charter School, having been denied by the Sierra 
Sands Unified School District, subsequently won its charter from the State Board of 
Education.)95
 
It is not our purpose here to take a position on these controversies.  But we include them simply 
to give examples in which the reasons actually stated for denial of a charter application could be 
a pretext for other non-statutory reasons why chartering body didn’t want to award a particular 
charter.   

 
E. The Role of the Federal Government in Imposing Selection Criteria96

 
Although the federal government does not charter schools, it participates in the charter school 
process by providing financial support to both state educational agencies (SEA) and to 
independent charter schools.  The federal contribution is small as compared with total spending 
on charter schools, but this funding gives leverage to the federal government to influence the 
development of charter schools nation-wide. 
 

1. Public Charter Schools Program 
 

In practice, federal leverage on charter schools is probably strongest in the award of competitive 
discretionary grants through the Public Charter Schools Program (PCSP). These grants are 
awarded based on the states’ or independent applicants’ ability to meet the competitive 
requirements set forth by the authorizing federal legislation.97  PCSP has grown from $6 million 

                                                 
94 Id. 
  
95  Charter Schools Development Center, State Board Steps Up to Charter-Granting Plate, CHARTER CURRENTS, 
March 2001, at 5-6. 
 
96  U.S. DEPT. OF EDUCATION, ACCESSING FEDERAL PROGRAMS: A GUIDEBOOK FOR CHARTER SCHOOL OPERATORS 
AND DEVELOPERS (March 1999). 
 
97  More specifically, in 1994, Congress created the Public Charter Schools Program97 (PCSP) under the Improving 
America’s Schools Act, to assist new or recently started charter schools with planning, design, initial implementation 
and dissemination of information.  As amended in 1998, PCSP emphasizes performance.  It gives priority to states 
that meet particular assessment/review processes and to states that meet progress goals.  PCSP also provides funding 
for successful charter schools to assist other schools in adapting their charter school program, and to disseminate 
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in fiscal year (FY) 1995 to $145 million in FY 2000.  Currently, PCSP supports schools in 29 
states, the District of Columbia, and Puerto Rico.98  
 
Conditions that the federal government attaches to PCSP funding are evident in its priority 
criteria, selection criteria, and definition of a charter school.  For instance, the Secretary gives 
priority to states that provide for the periodic review and evaluation (at least every 5 years) of 
each charter school by its sponsoring agency to determine whether it is meeting the terms of its 
charter and the state’s academic performance requirements and can establish at least one of the 
following three things:   
(1) progress in increasing the number of high quality charter schools that are held accountable 

according to the terms of the schools' charters for meeting clear and measurable objectives; 
(2) one authorized public chartering agency that is not a local educational agency, or in the case 

of a State in which local educational agencies are the only authorized public chartering 
agencies, allows for an appeals process for the denial of an application for a charter school; 
or 

(3) each charter school has a high degree of autonomy over its budgets and expenditures.99 
 
Moreover, the subjective selection criteria also may affect a state’s chartering process and will 
affect who benefits from this funding.  The criteria include things such as “degree of flexibility 
afforded under the state’s charter school laws”, “the quality of the proposed curriculum and 
instructional practices”, “the quality of the strategy for assessing achievement of objectives”, 
“the extent of community support for the application”, and “the ambitiousness of the objectives 
of the charter school.”100
 
Furthermore, the definition of a “charter school” under PCSP requires that in exchange for 
accepting the money, a recipient agrees that its programs, policies and practices will be 
nonsectarian, it will abide by certain health and safety requirements, it will agree to comply with 
federal and state audit requirements, and if the program is oversubscribed, it will conduct 
admissions based on a lottery.101   Finally, an “eligible applicant” is defined as “an authorized 

 
information about their charter school by providing advice, materials and other information relevant to the charter 
school’s success 20 U.S.C. 8064(f)(6).  
  
The Secretary of Education awards PCSP funds through a competitive grant process to SEAs (which sub-award the 
money to a eligible applicants), or in the event that an SEA elects not to participate or does not have an application 
approved, directly to eligible applicants. 20 U.S.C. 8062 
 
98 The amount awarded to each state can vary depending on the strength of its application, the type of charter school 
program it establishes and the amount of funding required.  The average size of an award a state received in FY 2000 
was $3 million. U.S. DEPARTMENT OF EDUCATION, supra note 96, at 4.  
 
99 20 U.S.C. 8062. 
 
100 20 U.S.C. 8064(a) & (b). 
 
101 20 U.S.C. 8066(1). 
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public chartering agency participating in a partnership with a [charter school] developer.”102  A 
“developer” is in turn defined as “an individual or group of individuals (including a public or 
private nonprofit organization)”.103  This therefore excludes for-profit companies from 
eligibility.  
 
Assuming that all of the federal requirements attached to the PCSP program are understandable 
and not incoherent, it remains somewhat murky as to why an experimental deregulatory policy 
initiative like charter schools should everywhere be subjected to these same rules and priorities.  
That is, even though the federal government has the legal authority to attach conditions to the 
financial grants it makes, it is not altogether clear why, as a policy matter, the federal 
government should attach conditions that limit the autonomy of either charter schools or the 
states (in the running of their charter school programs).  Where federal restrictions duplicate 
state restrictions, these strings are probably unnecessary -- at least if the state restrictions are 
actually enforced.  More important are federal conditions or priorities that differ from those that 
the states would adopt or impose on either themselves or their charter schools.  In a society in 
which elementary and secondary education has long been viewed as primarily a state and local 
matter, the justification for such federal controls lies in the claim that important national values 
are being furthered.  Perhaps the political reality is that if entrepreneurial federal politicians and 
administrators are going to provide federal tax dollars in support of charter schools, then they are 
also going to insist upon setting some of the rules of the game. 
 

2. Other Federal Controls 
 
Even if a charter school is not a recipient of discretionary competitive grant money under PCSP, 
it will likely be a recipient of other federal funds, and this money will bring other federal 
controls with it.  First, we have in mind those funds awarded to local school districts for special 
categories of children.  One example is the so-called Title I program, the largest federal 
educational scheme.104  These funds are aimed at educationally disadvantaged youths from 
low-income families and carry many restrictions on how the money is to be spent.  Another 
federal program provides financial assistance for disabled children, the second largest federal K-
12 program in terms of dollars spent.105  It, too, incorporates a complex and prescriptive federal 
regulatory scheme.  The restrictions contained in these two federal programs have been based on 
the belief that, without federal conditions, states and localities could not be trusted to spend 
federal money on the children to whom it is targeted.106  When charter schools accept disabled 

                                                 
102 20 U.S.C. 8066(3). 
 
103 20 U.S.C. 8066(2). 
 
104  20 U.S.C. 2701 et seq. 
 
105  20 U.S.C. 1400 et seq. 
 
106  Stephen D. Sugarman, Two School-Finance Roles for the Federal Government: Promoting Equity and Choice, 
17 St. Louis U. Pub. L. Rev. 79 (1997). 
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children and/or children from low-income families, these schools are supposed to receive their 
fair share of federal funding; and with that money will come additional federal strings.  
Furthermore, charter schools, like traditional public schools, must abide by other general federal 
civil rights laws.107  These laws, of course, reflect important national values as to fair treatment.  
In response to early uncertainty in the charter school and legal community about exactly how 
these federal laws would be applied to charter schools, the United States Department of 
Education’s Office for Civil Rights in June 2000, published Applying Federal Civil Rights Laws 
to Public Charter School:  Questions and Answers.108  This publication, while not having the 
force of law, suggests how the U.S. Department of Education and the U.S. Department of Justice 
will likely construe these laws, and it seeks to put charter school developers and operators on 
notice of their expectations.  It covers topics with far reaching effect in areas such as outreach (if 
conducted, disabled or non-English speaking parents must have a meaningful opportunity to 
understand the information), admissions (prohibits the categorical denial of admissions to 
students with disabilities), and selection of facilities (choice of facility may not result in 
excluding or limiting the enrollment of people with disabilities from any school program or 
activities).  With charter schools just getting started, often it isn’t until a complaint is filed and an 
investigation is launched by the Department of Education or Department of Justice that charter 
sponsors and charter school managers have become aware of their responsibilities.  This problem 
should be somewhat reduced as charter schools and their sponsors become more familiar with 
publications like the one described above.  
 
 
IV.  The Appeals Process  
 

                                                 
107  Because they receive federal funds, charter schools are subject to Title VI of the Civil Rights Act of 1964 which 
prohibits discrimination based on race, color and national origin, Title IX of the Education Amendments of 1972  
which prohibits discrimination based on gender in education programs, the Age Discrimination Act of 1975 which 
prohibits discrimination based on age, and Section 504 of the Rehabilitation Act of 1973 which prohibits exclusion, 
denial of benefits and discrimination on the basis of disability.   Furthermore, all public schools, regardless of 
whether they are recipients of federal funds, must comply with Title IV of the Civil Rights Act of 1964, which 
prohibits discrimination based on race, color, national origin, sex, or religion by public elementary and secondary 
schools and public institutions of higher learning, and Title VII of the Civil Rights Act of 1964 which prohibits 
discrimination in employment on the bases of race, sex, national origin and religion. Furthermore, the Equal 
Educational Opportunities Act of 1974 (EEOA) prohibits specific discriminatory conduct, such as segregating 
students on the basis of race, color or national origin, and discrimination against faculty and staff.  Finally, Title II of 
the Americans with Disabilities Act of 1990 provides that no individual with a disability shall, by reason of such 
disability, be excluded from participation in or be denied the benefits of the services, program, or activities of a 
public entity, or be subjected to discrimination by any such entity.   
 

108  See generally U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS, APPLYING FEDERAL CIVIL RIGHTS 
LAWS TO PUBLIC CHARTER SCHOOLS: QUESTIONS AND ANSWERS (May 2000).  Local school districts are normally 
responsible for ensuring that traditional public schools comply with federal civil rights laws.  However, in the case 
of charter schools, responsibility may be shared by the charter school, the local education agency (LEA) such as the 
district, the state educational agency (SEA) or other authorized chartering agency based on the receipt of federal 
funds.   
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A. Administrative Appeals 
 

Suppose a charter applicant is turned down.  As discussed earlier, in some places the charter-
granting bodies readily accept re-applications and may even provide technical support in 
furtherance of such re-applications.  Also, as noted above, in many states it may well be possible 
for a rejected applicant to take its petition and present it afresh to a different charter granting 
body (and in Arizona and Ohio, for example, this appears to be the only avenue available to a 
rejected applicant).  However, a different possible next step is to file an “appeal,” and those 
designing school chartering regimes have to decide what sort of appeals process, if any, should 
be made available. 
 
In fact, the charter school laws of most states do specify a process by which local school board 
decisions to deny charters may be “appealed” -- typically to the county, state boards, or other 
entities established specifically to review charter approval/denials.109  A Colorado State Senator 
articulated the reason for that state’s appeals provision: “If there is a school district that is 
arrogant and chooses to ignore the law, there is a way to go around that school district.”110 Yet, 
more than a dozen state charter school laws do not appear to have provided a specific method of 
appeal from an initial denial of charter. 
 
In any event, we believe there is some confusion as to what it means to file an “appeal.”  This is 
illustrated by the California scheme.  The statute provides that should a governing board deny a 
petition, an applicant may, within 180 calendar days following the denial by a local school 
district, “appeal” to either the County Board of Education or the State Board of Education.111  
Should the applicant elect to appeal to the County Board of Education and again be denied, the 
applicant may then “appeal” to the State Board of Education.112  
 
Notice, however, that when an applicant, who has been denied at the local board level, takes the 
matter to either the County Board of Education or the State Board of Education, when those 

                                                 
109 For a summary of statutorily provided appeals process, see Center for Education Reform, State by State Charter 
Profiles (visited April 12, 2001) <http://www.edreform.com/charter_schools/laws/index.html>. 
 
110  Peter J. Perla, The Colorado Charter Schools Act and the Potential for Unconstitutional Application Under 
Article IX, Section 15 of the State Constitution, 67 U. Colo. L. Rev. 171 (1996). 
 
111   According to state law, the applicant must provide: 
 

1. A complete copy of the charter petition as denied; 
2. A copy of the governing board’s written factual findings; 
3. A signed certificate of compliance with applicable law; and 
4. A description of any changes to the petition to reflect either the County or State Board as the chartering 

entity.   
See Cal. Educ. Code §11967. 
 
112  Id. Should either the County Board of Education or the State Board of Education fail to act within 120 days of 
receipt of a petition, the original decision of the local school district governing board shall be subject to judicial 
review. Cal. Educ. Code §47605(j)(4). 
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bodies overrule the local district, they charter the school themselves.  To us, this is better 
understood, not as an appeals process, but rather as a system of multiple sponsors.  Indeed, as 
indicated earlier, under California’s amended law the application, in some cases, may be initially 
filed with the County Board of Education.   
 
In any event, so far in California it appears that only a handful of counties have granted charters 
following a denial by a local district.113  And, in December 2000, the State Board of Education 
had granted its first two charters -- the Ridgecrest Charter School (which the local parent 
community created after the local district slated the school for closure) and the Oakland Military 
Institute (championed by Oakland Mayor Jerry Brown).   Nonetheless, this development may 
signal the beginning of a substantial new role for the State Board of Education under California’s 
amended charter school law, since the Board had been quite unwilling to award charters in the 
three appeals it heard under the original law.114
 
Many other state so-called “appeals” processes appear to be like California’s, although often the 
appeal from the local district is directly to the State Board of Education (without the option of 
going first to the county).   
 

                                                 
113  Odyssey Charter School of South Pasadena, for example, was denied a charter by the Pasadena School District. 
 The school district had submitted over 100 questions for Odyssey to address at the petition hearing, many of which 
the Odyssey attorney did not feel to be germane to the grounds for denial specified in the Charter School Act. The 
applicant apparently believed that the denial was actually based on the fact that the school was to be located in South 
Pasadena rather than in Pasadena, and thus outside the boundaries of the school district, even though Pasadena had 
the legal authority to charter a school in such a location. Odyssey then appealed to the Los Angeles County Board, 
which eventually approved Odyssey’s charter. This occurred under the old law, and the County Board found that the 
Pasadena School District exceeded the scope of the inquiry that should have been conducted.  Odyssey currently 
enrolls more than 200 pupils, apparently with good results.  Interview by Shelley Mack with Sue Bragato, Excutive 
Director, California Network of Educational Charters (2000). 
 
The New Village Charter School was twice denied a charter by the Berkeley Unified School District.  After the local 
board’s preliminary hearing on the application, teachers who had signed the petition withdrew their signatures.  This 
was apparently in response to Berkeley Teacher Federation literature that urged the teachers not to support the 
proposed school.  The district then refused to consider the application further on the grounds that the application 
lacked the necessary signatures.  The applicants then appealed to the Alameda County Board of Education, which 
first ordered Berkeley Unified to reconsider the matter.  Berkeley Unified then rejected the charter petition a second 
time.  The applicants re-appealed to Alameda County, and the County finally granted New Village its charter. This 
applicant later encountered many operating problems and has since had its charter revoked by the County.  See 
Meredith May, Oakland Charter School Put On Notice, S.F. CHRON., November 11, 1999, at A25. 
 
The experience of Odyssey and New Village suggests that the County Board of Education’s ability to overrule local 
decisions helps applicants to overcome local political problems and other biases that lead to denials that are arguably 
not connected to the merit of the application.  On the other hand, the New Village experience may also show either 
a) that the local district was wiser than the county in initially rejecting the charter, or b) as some have claimed, that 
the delay and appeals process so sapped the energy of the applicant that the school never had a chance to get off the 
ground on the promising basis initially envisioned.   
 
114 Charter School Development Center, State Board Steps Up to Charter-Granting Plate, CHARTER CURRENTS, 
March 2001, at 3-5. 
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By contrast, Colorado’s system provides for an arrangement that, in our view, is much more like 
the conventional appellate process in administrative law.  There, the State Board of Education 
has the authority on appeal to decide that the local district was wrong to turn down the applicant 
and to direct the local district board to issue the charter.115
 
Because states like California have given “appellate” bodies roles that are unconventional, this 
has also made murky the standard of review that these “appellate” boards are to supposed to 
apply when they consider applications that have been turned down by local boards.  In other 
areas of administrative law, it is common that administrative appeals bodies (e.g., an 
unemployment compensation appeals board) will defer to the written findings of fact that justify 
the initial determination, and California charter school law, for example, provides that the 
written findings in support of the local school board’s denial are to be submitted with the 
“appeal.”  However, it is not obvious to date that the appeals bodies actually give the sort of 
deference that traditional appeals body do, granting charters only when they have been denied on 
arbitrary grounds not justified on the record.  Rather, at least according to some observers of 
these cases, there is some reason to believe that the reviewers, in effect, consider the matter de 
novo, and decide themselves whether they believe the charter should have been granted.116  
  
Michigan's statutory scheme includes yet another approach.  As noted earlier, Michigan's 
primary strategy in Michigan has been to create multiple sponsors.   But in addition, Michigan 
law provides that if a local school board denies an application, the applicant may petition the 
local board to place the question of issuing the charter on the ballot of its next annual school 
election held at least 60 days after receipt of the petition so that the voters may render a 
decision.117  In addition to the information required in the original application, the petition must 
also include signatures from at least 15% of the total number of school electors in that 
district.118  The state’s other authorizing bodies do not have similar appeals processes, and it 
does not appear that any local school district denial has yet been appealed to the voters in the 
way described above. 
 

B.  Appeals to Court 
 

According to conventional legal doctrine, claimants are normally supposed to exhaust 
administrative remedies before going to court.  As we have explained above, many state charter 
school laws specify an administrative appeals process to be used when a chartering body rejects 
                                                 
115 Center for Education Reform, Charter School Legislation: Profile of Colorado’s  Charter School Law (visited 
April 6, 2001) <http://edreform.com/charter_schools/laws/Colorado.htm>. 
 
116 SHELLEY MACK, STANDARDS FOR REVIEW OF CHARTER SCHOOL APPLICATIONS (2000) (unpublished paper on 
file with author). By June 30, 2001, the State Board of Education is scheduled to adopt criteria for its review and 
approval of petitions.  Cal. Educ. Code §47605(j)(2). 
 
117 Jennifer J. Ridley, Chartering a New Course for Public Education in Michigan – Charter Schools: A Significant 
Step Toward Meaningful Education Reform, 76 U. Det. Mercy L. Rev. 607 (1999). 
 
118 Mich. Pub. Act 451 of 1976 §503(1)-(2). 
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an applicant.  Therefore, in such states it seems likely that the main role of the courts, if any, in 
the routine charter school appeals process will not be directly to review the decisions of the local 
school boards.  Rather the courts will serve as a further reviewer of the decisions of 
administrative bodies to which appeals are first brought.  Notice too that this implies that appeals 
to courts might come from both local chartering agencies and from applicants, depending upon 
the decision of the administrative appeals agency. 
 
A brief review of the limited number of charter school cases that have gone to court reveals just 
this mixed pattern.  For example, in West Chester Area School Dist. v. Collegium Charter 
School,119 a local Pennsylvania school board appealed a state board decision to grant a charter 
to an applicant that was earlier denied by the local board, and in a New Jersey case a trial court 
affirmed the state board's award of charters to schools in three districts over the objections of the 
local boards.120 Applicants, on the other hand, appealed a state board decision to affirm a local 
board denial of charter in, for example, Shenango Valley Regional Charter School v. Hermitage 
School Dist.121  
 
Oversimplifying, parties seeking judicial review of charter denials or awards appear to have 
essentially two grounds for appeal to court.  One rests upon objections that are made to the 
findings of fact below.  The other objections raise questions of law, such as the legality of the 
way some administrative body exercised its authority or applied the facts to the law.   
 
Consistent with the general principles of administrative law, courts seem reluctant to overrule 
fact-based chartering decisions made by administrative agencies.  Traditionally, this goes under 
the label of the “substantial evidence” rule, or the “clearly erroneous” standard.  In Shenango 
Valley Regional Charter School v. Hermitage School Dist.,122 for example, the Commonwealth 
Court of Pennsylvania first held that since the State Charter School Appeal Board is the 
administrative agency charged with exclusive review of an appeal of a local school board 
decision not to grant charter school application under the state’s charter school statute, the 
court’s jurisdiction is appellate, and as such, the standard of review is limited.  The court then 
upheld the State Charter School Appeal Board’s affirmance of a school district’s decision to 
deny a charter on the ground that the factual findings below were supported by substantial 
evidence.  Similar deference to the designated administrative appellate body was accorded in 
Board of Educ. of Community Consol. School Dist. No. 59 v. Illinois State Bd. of Educ.123 

 
119  760 A.2d 452, Pa.Cmwlth.,2000 
 
120  In re Grant of the Charter School Application of Englewood on the Palisades Charter School, 727 A.2d 15 (N.J. 
Super. 1999). 
 
121  756 A.2d 1191 (Pa.Cmwlth.,2000). 
 
122  Id. 
 
123 317 Ill. App. 3d 790 (2000).  In this case, a local school board appealed the decision of the Illinois State Board 
of Education to grant a charter, overruling the school board’s rejection of the application.  Id. at 792.  The court 
rejected the school board’s contention that the State Board exceeded its statutory authority under the state charter 
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Notice how the body truly being deferred to might be the initial chartering body or the state 
administrative appeals body depending upon what standard of review state law imposes on the 
latter in administratively reviewing the former. 
 
Courts generally review questions of law under a de novo standard.  This was the approach of an 
Illinois appeals court in Board of Educ. of Community Consol. School Dist. No. 59 v. Illinois 
State Bd. of Educ.124. In Board of Educ. of School Dist. No. 1 in City and County of Denver v. 
Booth,125 for example, the Colorado Supreme Court first determined what was the allocation of 
authority between State Board of Education and local school boards established by the state 
Charter Schools Act, then determined for itself that the allocation did not violate control of 
instruction constitutional provision.  Similarly, in Beaufort County Bd. of Educ. v. Lighthouse 
Charter School Committee,126 the South Carolina Supreme Court affirmed an appellate court’s 
reversal of a state board’s ruling on the basis of its own determination that the state board 
adopted the wrong standard of review in overruling decisions made by the local board.   
 
Drawing on some issues raised in earlier in this article, one important legal dispute under 
California law could be what does “reasonably comprehensive” mean, and another might be 
what makes an educational program “unsound.”  And state courts might not be deferential to 
administrative bodies on these questions.  On the other hand, we note that in the federal system 
at least, if administrative agencies have adopted regulations that seek to spell out the meanings of 
unclear statutory phrases, then federal courts often defer to such administrative interpretations, at 
least if longstanding.127  It does not appear that much state law doctrine in the charter law arena 
has yet developed along these lines, but that could be forthcoming.  
 
In this discussion of the relationship between courts and agencies, we are putting aside cases, for 
example, that challenge the legality of the entire charter school law or of one or more of its 

 
school act, stating that “the authority of the State Board to reverse the decision of District 59 may be implied from 
the terms of the Act.”  Id. at 794. 
 
124  The court stated, “Where the authority of an administrative body is in question, the determination of the scope 
of its power and authority is a judicial function which is decided as a matter of law. Accordingly, we review de novo 
the question of whether the State Board had the statutory authority to reverse the decision of District 59. Id. at 793 
(citations omitted). 
 
125  984 P.2d 639 (Colo.1999). In this case, the appellant school board claimed that the Colorado state agency 
exceeded its statutory grant of authority and unlawfully interfered with local control of instruction, misinterpreted 
the state law in deciding what constitutes an adequate charter application. Id.  at 644.  The court cast such challenges 
as questions of law and determined that while the state board does not have the authority to grant a charter directly, it 
did not exceed its authority in ordering the local board to grant the charter.  Id. at 652. 
 
126 516 S.E.2d 655 (S.C.,1999). 
 
127 See Chevron, Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984) (holding that in interpreting a 
statute governing agencies, “a count may not substitute its own construction of a statutory provision for a reasonable 
interpretation made by the administrator of the agency.”) 
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specific provisions.128  In one such case, for example, a New Jersey court rejected a challenge 
to charter schools, which claimed that the statutory system for funding them was illegal.129   
 
 
V. The Oversight and Charter Revocation and Renewal Processes

 
Applicants who are granted a charter typically sign a contract with the chartering body.  A 
charter typically specifies the terms of operation, identifies how success will be defined and 
measured, and ultimately may play a key role in determining whether such performance merits 
continuation or revocation of the charter.  This section explores the accountability schemes 
chartering bodies and state laws have established for charter schools, looking to the ways that 
schools with charters are monitored and the ways in which it is determined whether to renew a 
school’s charter, or even to revoke the charter during its term.    
 
We note in passing, however, that one needs to look at specific school charter contracts to see 
the extent to which the deregulation principle of the charter school movement may have been 
seriously undermined.  As mentioned earlier, in the criteria they employ for awarding charters 
and in the conditions they impose on charter winner, chartering bodies have the potential of re-
imposing much of the regulation from which the charter school idea initially sought to relieve 
this new type of public school.  We have been unable to examine actual charters as part of the 
research undertaken for this article. 
 
 A. Some Possible Analogies 
 
When thinking about the monitoring functions of school chartering bodies, we note that many 
different analogies may be drawn as between those the duties and similar roles played by other 
actors in other settings.  For example, state law typically gives the state attorney general (or a 
similar official) oversight responsibility for all non-profit organizations incorporated under that 
state's laws (or who carry out their operations or have their headquarters in that state).  
Traditionally, these non-profit organizations may be required to file modest annual reports of 
their activities, and they are generally left alone unless a complaint is made about their activities. 
If the complaint is serious, an investigation might be launched, and if misconduct or other 
irregularities are detected, proceedings might be started that could penalize the non-profit group 
or its leaders and could conceivably lead to the revocation of its non-profit status, the loss of 

                                                 
128  See e.g., Wilson v. State Board of Education, 75 Cal. App. 4th 1125 (upholding the Charter School Act on the 
basis that charter schools were determined to be public schools under the jurisdiction of public school systems over 
which the legislature had plenary power), reh’g denied, 2000 Cal. Lexis 684 (Cal. Jan. 25, 2000); In re Grant of the 
Charter School Application of Englewood on the Palisades Charter School, 727 A.2d 15 (N.J. Super. 1999)(rejecting 
the argument that the New Jersey Charter School Program Act was unconstitutional because it breached the equal 
protection rights of parents and students in the existing school districts, to the advantage of the charter schools). 
 
129 See Jersey City Education Association v. City of Jersey City, 720 A.2d 356 (N.J. Super. 1998) (holding that 
using bond money in support of a charter school was legal), cert. denied, Jersey City Educ. Ass'n v. City of Jersey 
City, 158 N.J. 71, 726 A.2d 935, 1999 N.J. LEXIS 251 (1999).  
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control of its operations and assets, etc.  Charter school sponsors could decide to function in this 
sort of complaint-driven way.   
 
By contrast, other administrative bodies much more carefully and continuously watch what those 
under their sphere of responsibility are doing, relying on pro-active procedures as well as relying 
upon complaints to drive their supervision.  For example, the Securities and Exchange 
Commission requires substantial disclosures from companies contemplating certain conduct 
(requiring agency advance approval) and insists upon substantial after-the-fact reporting of other 
conduct through documents that agency staff routinely examine to see whether those who are 
reporting are behaving properly.   
 
In the academic world, we see similarly divergent approaches.  For example, some grant-making 
organizations essentially demand a final report of the research findings that were funded by the 
grant and pay little attention to the grantee's conduct barring a complaint about misconduct.  By 
contrast, other grant-making organizations engage in much closer ongoing monitoring.  For 
example, they may send representatives out to observe how grantees are carrying out their 
research, insist on substantial interim reports, and the like.  These examples provide very 
different models that charter-granting bodies might choose to follow. 
 
There are many other areas as well in which government agencies (or private funding 
organizations) provide a grantee service-provider with money for a limited period of time with 
the understanding that the grant will be renewable on certain conditions.  Consider a publicly 
funded “soup kitchen” run by a non-profit organization, or think about an experimental day care 
center, or a non-profit legal aid office, in either case run with grants received from a state social 
services agency.  Sometimes, renewals of these programs are rather routinely made; in other 
settings renewals are rare; and sometimes renewals depend upon demonstrated success of a 
specified sort. The latter especially could provide a model for charter-granting bodies. 
 
 B. What to Monitor 
 
When deciding what to put in the contract, a charter grantor will surely want to make 
arrangements designed to assure that the charter school does not substantially violate any of the 
minimum essential features of charter schools – e.g., that it not charge tuition, that it not 
impermissibly discriminate, that it abide the agreed upon admissions policies, and so on.  In 
addition, there are core matters related to the school’s funding that require reporting and 
monitoring arrangements.  For example, the sponsor must have assurance that those claimed to 
be students of the school are actually enrolled (and probably that they are regularly attending as 
well).  This is vital, if for no other reason, than the number of pupils in the school will almost 
certainly determine how much funding it is to receive from the sponsor.  Moreover, the sponsor 
probably will feel itself entitled to know about how the funds it provides are spent, if for no other 
reason than to try to head off the risk that the charter school operators might pocket the funds 
they receive rather than spend them on their pupils, with the likelihood of going bankrupt and 
leaving the students in the lurch.  Besides, assuring the charter school’s financial integrity is a 
consumer protection function that the sponsoring body can help to provide for families who 
choose to or may choose to send their children there. 
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Of greater interest, and ultimately probably far more important, is the matter of monitoring the 
learning of the charter school’s pupils.  Many charter school advocates talk in terms of these 
schools obtaining autonomy in exchange for accountability.  What they have in mind here first is 
that a charter school’s program and approach to teaching will be given relatively less attention, 
but in return its results will be given relatively more attention.   This usually translates into 
having the school’s pupils take some agreed upon tests, and it makes good sense for the charter 
contract itself to specify precisely what is expected along this dimension. 
 
But, as suggested earlier, it is not at all clear whether newly chartered schools should be pressed, 
on the one hand, in the direction of promising actual results in terms of their student academic 
achievement, or whether, on the other hand, they should be pushed, at least initially, primarily in 
the direction of widespread disclosure of whatever results are achieved.  Another way to address 
this question is to focus on what should be the consequences of not very good academic results 
for some or most of a charter school’s pupils.  One strict “performance contracting” approach is 
to insist upon clear outcomes, and if the school fails to reach those goals, then to deem it in 
breach of its contract and immediately put it at great risk of forfeiting its charter.  A potentially 
very different approach is to treat student performance results as a basis, at least at the outset, for 
interventions (perhaps both optional and coercive) by the sponsor into the operation of the 
school.  
 
Either way, careful attention will have to be given to how high a level of academic achievement 
is to be the school’s goal, and whether it should be some sort of school wide or grade wide 
average or whether it should be set in terms of individual pupils, such as 75% of them reaching a 
specified level of achievement.  Plainly, any educational achievement goal should in some way 
take into account the students’ situation when coming into the school, especially since a start-up 
charter school is likely to immediately fill in with children at many grade levels and not just at, 
say, kindergarten. 
 

C. Accountability/Monitoring Requirements in Practice With Some Illustrative States 
 

With these general considerations briefly set out, we turn now to actual practice.  In terms of 
specifics, and in keeping with the general principle of autonomy in exchange for accountability, 
we find that charter statutes and the charter contracts themselves commonly contain four types of 
accountability provisions: student assessment; financial management; basis for charter 
revocation during the term of the charter; and a process by which charters may be renewed.130   
 
While specific reporting requirements vary by state and among schools, virtually every school 
surveyed by the U.S. Department of Education indicated that, in the 1998-1999 school year, they 
had reported or planned to report to their charter granting agency, school governing board or 
parents about their progress toward their goals as expressed in their charter contract.  This 

                                                 
130 See generally, U.S. DEPARTMENT OF EDUCATION, OFFICE OF EDUCATIONAL RESEARCH AND IMPROVEMENTS, 
THE CHARTER SCHOOL ROADMAP (1998). 
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sample reported that the top areas of external monitoring were in the areas of school finance (94 
percent), compliance with federal and state regulations (88 percent), student achievement (87 
percent) and attendance (81 percent).131  While compliance with regulations and attendance are 
a part of a charter school’s reporting responsibility, the core of most states’ charter 
accountability plan is generally focused on pupil outcomes, progress toward other charter 
specified goals, and financial management. 
 
With respect to student achievement, the vast majority of charter school grantors rely at least in 
part on standardized tests.  In addition, however, an overwhelming number of charter schools say 
that they also use non-standardized assessment tools -- such as student demonstrations of their 
work (89 percent), portfolios (81 percent) and performance assessments (83 percent) -- to 
measure student achievement.  Furthermore, tools such as student and parent surveys were 
utilized to gage progress toward other school goals.132    
 
In the paragraphs that follow more details are spelled out for certain key states. Just as states 
have developed an assortment of initial chartering regimes that reflect specific political, 
historical and philosophical contexts, they likewise have adopted a variety of accountability 
systems.  For example, given differences already described, it is not surprising that Arizona has 
instituted more of a laissez-faire, “market-based” accountability system, that Massachusetts 
relies on a much more “centralized” system, and that California generally depends on local 
“district-based” accountability 

 
1.  Arizona 

 
Arizona, the state sometimes referred to as the “Wild West” of the charter school movement, has 
one of the longest charter periods.133  Whereas most states grant initial charters for a period of 
between three and five years, Arizona and the District of Columbia134 initially grant charters for 
15 years.135  Even so, both of the latter jurisdictions require a review of compliance with the 
terms of the charter every 5 years.136   
 
Although Arizona grants significant discretion to determine the administration of its application 
and monitoring process to its various chartering bodies, its statute nonetheless lays out some 

                                                 
131 U.S. DEPARTMENT OF EDUCATION, supra note 72. 
 
132 Id. at 54. 
 
133 See, e.g., CHESTER E. FINN, JR. ET AL., CHARTER SCHOOLS IN ACTION, RENEWING PUBLIC EDUCATION (2000). 
 
134 While Arizona and the District of Columbia provide for a 15-year initial charter term, both require reviews 
every five years.  See BILLINGSLEY & RILEY, supra note 35, at 31, 35. 
 
135 Center for Education Reform, Charter School Laws Across the States 2000: Ranking Score Card and Legislative 
Profiles (visited April 6, 2001) <http://edreform.com/charter_schools/laws/index.html>. 
 
136 See, e.g., Ariz. Admin. Reg. R7-5-106. 
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specific parameters related to the information a school must provide to the state and its sponsor, 
and how that information must be recorded and reported.  Indeed, Arizona’s initial charter 
application is quite extensive with respect to both the school’s educational and financial plans.  It 
requires information such as a curricular spreadsheet detailing goals, objective outcomes and 
measurement criteria, and beginning in 2000, it also requires a three year business plan of all 
new (and renewing) applicants.137  
 
As with its application, Arizona’s monitoring of its charter schools focuses on student 
achievement, financial accountability and meeting other terms of the charter contract.  In 
addition to any additional assessment system a charter school chooses to implement, it must at a 
minimum administer and report on state mandated norm-referenced tests given annually for 
grades three through twelve, and state standards-based tests given in at least four grades 
designated by the chartering body.138  This testing information is then compiled and analyzed 
by the Arizona Department of Education to produce further measures of student achievement139 
and ultimately a school-by-school annual “report card.”140  Generally each school also attempts 
to measure its success in areas outside of achievement, such as student behavior and 
socialization. 
 
With respect to finances and reporting requirements, all charter schools in Arizona are generally 
required to comply with Arizona’s Uniform System of Financial Records for Charter Schools 
(USFRCS) unless granted an exception by either the State Board of Education (SBE) or the State 
Board for Charter Schools (SBCS).141  The state’s Auditor General is responsible for 
monitoring charter school compliance with USFRCS.  
 
This description combined with the various discussions of the Arizona plan earlier in this article 
suggest that in Arizona even if the substantive bar to obtain a charter may not be terribly high, 
once a charter is granted, then a considerable amount of information is gathered and 
disseminated, in large part, to help parents decide whether they want to continue to send their 
children to the charter school (and to help other parents to decide whether they want to enroll 

 
137 GOLDWATER INSTITUTE, CENTER FOR MARKET BASED EDUCATION, FIVE YEAR CHARTER STUDY (2000). 
 
138 Ariz. Rev. Stat. §15-741. 
 
139 According to the Goldwater Institute’s Five Year Charter Study:  

The Measure of Academic Progress [MAP]  . . . analyz[es the] Stanford 9 test scores by grade level.  
Students are included in the analysis if they were tested at the same school for two consecutive years.  One 
year of growth indicates whether a grade level achieved one year of academic growth . . .The standard is 
based on the amount of growth in the scale score points that are necessary to remain in the 50th percentile 
from one grade to the next higher grade.  A ‘Yes’ means the grade level either met or exceeded the standard 
and achieved one year of growth.  GOLDWATER INSTITUTE, supra note 137, at 13, fnt 4. 

 
140 Ariz. Rev. Stat. §15-743. 
 
141 GOLDWATER INSTITUTE, supra note 137, at 21. While the SBCS has granted a number of exceptions, these 
schools must still comply with Generally Accepted Accounting Procedures and Generally Accepted Auditing 
Standards and remain subject to the same reporting and auditing requirements. 
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their children in the school).  
 

2.  Massachusetts 
 
In Massachusetts, charters are granted for a term of five years, and schools must report annually 
on their performance.  Like Arizona, the Massachusetts system focuses on three key questions:  
“Is the school’s academic program a success?  Is it a viable organization?  And, is it faithful to 
the terms of its charter?”142  While the determination and measurement of the answers to these 
questions is dictated by the terms of the charter contract, Massachusetts at a minimum requires 
each charter school to meet the state’s performance standards and testing requirements, publish 
an annual report and secure an independent financial audit.  In addition, each site is subject to an 
annual day-long site visit by a contingent of Massachusetts citizens unconnected to the school.  
Like Arizona, once a school is granted a charter, accountability focuses on the maintenance of 
sound finances, and the evaluation of educational results, or outputs, rather than on school 
inputs.143  However, relative to Arizona, a much higher proportion of schools in Massachusetts 
reported that they were externally monitored on student achievement, instructional practices and 
school governance.144   It appears that a difference between the two states that may account for 
this difference in perception is that the intensity of site visits, and therefore, personal oversight, 
is much greater in Massachusetts. 
 

3. California 
 
Since the vast majority of charter schools approved in California are approved by local districts, 
the state’s accountability system is by and large “district-centered” and tied to the state’s testing 
framework.  Like Massachusetts, California’s initial charter term may not exceed five years.  The 
charter granting entity reserves the right to inspect or observe any part of the school at any 
time,145 yet it is unclear how often this occurs unilaterally, absent the catalyst of a complaint.  
Like traditional schools, charter schools must report on their participation in the state-wide 
standards and testing programs.146   However, apart from reporting related to securing funding 
allocations, the statute requires little more in the way of financial record keeping and reporting.  
Of course, such provisions may be added to the individual charter contract. 
 

D. School Closures 
 

                                                 
142 See Finn, supra note 133, at 130 (citing Scott W. Hamilton, former Associate Commissioner for Massachusetts 
charter schools). 
 
143 Id. at 131. 
 
144 U.S. DEPARTMENT OF EDUCATION, OFFICE OF EDUCATIONAL RESEARCH AND IMPROVEMENT, THE STATE OF 
CHARTER SCHOOLS, THIRD YEAR REPORT 50 (1999). 
 
145 Cal. Educ. Code §47607(a)(1). 
 
146 See Cal. Educ. Code §§ 47605(c)(1) and 47612.5(a). 
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According to the Center for Education Reform, as of December 2000, 86 schools, or 4 percent of 
charter schools nationwide had failed.  In addition, 26 other schools were consolidated into their 
local school districts, while another 50 never opened their doors.147   

 
147 The table below provides a state-by-state summary of closures nationwide:  
 

Closures At-A-Glance

State Number of Schools Number of 
Closed Schools 

Percent 
of Total 

United States 2150 86 4.0 

Alaska 18 1 5.6 

Arizona 451 21 4.7 

California 282 6 2.1 

Colorado 82 2 2.4 

Connecticut 17 1 5.9 

Delaware 8 1 12.5 

D.C. 40 2 5.0 

Florida 160 7 4.4 

Illinois 24 1 4.2 

Massachusetts 43 2 4.7 

Michigan 191 6 3.1 

Minnesota 74 6 8.1 

Nevada 8 1 12.5 

New Jersey 57 2 3.5 

North Carolina 98 8 8.2 

Ohio 72 2 2.8 

Oklahoma 7 1 14.3 

Pennsylvania 66 1 1.5 

South Carolina 11 3 27.3 
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School failures and school closures occur for several reasons.  As just noted, some schools that 
have been awarded charters may elect not to ever open their school.  Other schools may begin 
operations but unilaterally decide to shut down before the end of the contract term.  Others may 
exist for the period of the charter and then close.  These are voluntary actions.   
 
Schools may also be involuntarily closed (or sometimes taken over) by their sponsors.  This may 
occur when the charter is revoked during its term or when the school seeks to have the charter 
renewed, but that request is denied. 
 

E. Charter Revocations During the Contract 
 
All states give chartering bodies the authority to revoke a charter and close a school prior to the 
end of the contract.148  Earlier data collected by the Center for Education Reform suggested 
that, as of the end of 1999, only 2.3 percent of the 1,1713 charter schools that had come into 
existence had closed by then and only a fraction of that small percentage closed due to 
revocation of charters.149  In short, most states, it seems, have had little experience to date with 
revoking charters.  
 
The statutory basis for revocation varies somewhat from state to state.  In the majority of states, 
a sponsor may revoke a charter for violations of law, violation of the charter, financial 
mismanagement, failure to fulfill student outcome goals, or other “good cause” reason.150  For 
example, in Washington D.C. the school board in 1998 revoked the charter of the Marcus 
Garvey Charter School in part as a result of the conviction of the principal for assaulting a 
newspaper reporter and two police officers.151  In California, one school district revoked the 
charter of a home schooling/independent study school following charges that the school was 

                                                                                                                                                             

Texas 169 10 5.9 

Wisconsin 91 2 2.2 

        
 
CENTER FOR EDUCATION REFORM, CHARTER SCHOOLS TODAY: CHANGING THE FACE OF AMERICAN EDUCATION   
(January 2001).  
 
148 U.S. DEPARTMENT OF EDUCATION, supra note 130. 
 
149 Center for Education Reform, supra note 6. 
 
150 U.S. DEPARTMENT OF EDUCATION, A NATIONAL STUDY OF CHARTER SCHOOLS SECOND YEAR REPORT 22 
(1998). 
 
151 FINN, supra note 9, at 136. 
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collecting public funds for students who were not enrolled in their program.152   Overall, in 
California it appears that a total of nine charters may have been revoked as of March 2001.153
 
In other states, charter school laws provide additional bases for revocation.  In both Georgia and 
Mississippi, a charter may be revoked if the majority of staff and parents vote to end the charter. 
In Arkansas and North Carolina a charter may be revoked if two-thirds of the instructional staff 
vote to do so.  In Illinois, a district may revoke a charter if it determines that the charter is not in 
the best interest of district students.  Finally, a few state statutes are silent with respect to bases 
for revocation.  For example, as of 1998, the statutes of Hawaii, Nevada and New Mexico did 
not specify the grounds for revocation.154
 
However, despite the rhetoric, fiscal accountability appears to take precedent over academic 
accountability.  A UCLA charter school study found that districts were far more likely to hold 
schools accountable for financial outcomes rather than student outcomes.  In the ten California 
districts studied, all but one of the schools that had their charters revoked (or not renewed) were 
as a result of financial or legal/contractual reasons despite the fact that not all of the charter 
schools were meeting other goals specified in the charter contract.155   
 
 

F. Charter Renewals 
 
At the end of the charter term, a school may apply for renewal of the charter or elect to 
discontinue operation.  Generally, the school returns to the entity that granted the charter to seek 
a renewal.  There are two different potentially competing data sets that might be brought to bear 
at the time of renewal that were not present at the time the charter was initially granted.  On the 
one hand, if the school has substantial enrollment, or at least has maintained a steady (or even 
growing) enrollment, then this is a strong sign that parents are reasonably satisfied (all things 
considered) and a good indication that refusing to renew the charter will cause an outcry of 
objection. (If enrollment dwindles, this could be a basis for non-renewal, of course.)  On the 
other hand, after several years of operation, the sponsor will have information about the 
educational outcomes of the charter school, typically, as noted above, both in terms of scores on 
standardized tests that can be compared with scores on those same tests taken by regular public 
school pupils and in terms of other assessments of student work and family satisfaction that the 
school may offer.  Moreover, to the extent that the charter itself contained anything special 
concerning its pupils’ educational outcomes, then it is likely that the school's actual 
achievements can be measured against those goals.   
 
                                                 
152 WELLS, UCLA, supra note 12. 

 
153  Charter Schools Development Center, Charter Currents (March 2001) at p. 22. 
 
154 U.S. DEPARTMENT OF EDUCATION, supra note 151, at 22. 
 
155 WELLS, UCLA, supra note 12, at 23. 
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Obviously, if the school has strong enrollment and its achievement is strong both by state norms 
and the school's own goals, it will be difficult and perhaps unwise and unfair not to promptly 
renew its charter.  But a healthy enrollment combined with weak test scores, especially if those 
scores are well below goals for the school that seem fairly set even in hindsight, puts the charter 
renewing body is in something of a bind.  
 
As a procedural matter, states have somewhat differing approaches to charter renewals.  Many 
states’ renewal procedures simply mirror their charter-granting process.  California typifies this 
strategy.  California law provides for the possibility of an unlimited number of renewals of five 
years each, with the renewals, in principle, using the same standards, procedures and appeal 
provisions as are used for new application.156  A second statutory approach is simply to allow 
renewal at the discretion of the sponsor.  In Arizona for instance, a sponsor may renew a charter 
for successive periods of fifteen years at its discretion,157 although each sponsor may establish 
additional renewal requirements.158   For instance, the state Board of Education, one of several 
sponsors, requires a specific showing by the school regarding student achievement, financial 
management, enrollment, complaints, and other information pertinent to the charter school.159
 
Louisiana’s process mirrors its charter granting process and in addition requires schools to 
demonstrate improvement in student achievement according to the terms of the charter.  
Arkansas, which as of spring 2000 had no charter schools operating, requires that the charter 
itself spell out the process for renewal.160  Finally, several states’ legislation fails to specify a 
renewal process but requires the sponsor to issue such guidelines. 
 
To date, studies have found few examples of closures resulting from educational inadequacies. 
One study identified only three schools nationwide which had their charters either revoked or not 
renewed for failing to meet educational goals.161 A recent report suggests that there were seven 
such non-renewals by the end of 2000.162  Interviews with school board members conducted by 
UCLA researchers confirmed that school board members were more comfortable with strictly 
enforcing fiscal issues with charter schools since it mirrored their accountability role for 

                                                 
156 Cal. Educ. Code §§47607(a)(2) and 47605. 
 
157 Ariz. Rev. Stat. §15-183(J). 
 
158 Ariz. Rev. Stat. §15-183(I). 
 
159 5 A.A.R. 3211. 
 
160 U.S. DEPARTMENT OF EDUCATION, supra note 151, at.23.  
 
161 Chester Finn identified Georgia’s Midway Elementary School, Michigan’s Turtle Island and Minnesota’s 
Dakota Open as schools which failed for not meeting educational goals.  FINN, supra note 9, at 136. 
 
162 See Kate Zernike, Charting the Charter Schools, N.Y. Times, March 25, 2001, section 4, at p. 3.  In California, 
is appears that, regardless of the reason, only been four charters have not been renewed (in addition to the nine 
charters that were revoked).  Charter Schools Development Center, Charter Currents (March 2001) at p. 22. 
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traditional schools in their districts.163  While some school board members reported the tension 
between charter school independence and their monitoring role, others felt they lacked adequate 
information about a school, or were confused about student outcomes, thus hindering their 
ability to determine whether or not schools were meeting their goals.164   While this may 
possibly explain what we see in states such as California or Massachusetts, which rely on 
traditional education agencies to serve as chartering agencies, it doesn’t explain the lack of 
educational outcome accountability in states such as Arizona which have created new entities 
specifically for the purpose of approving and monitoring charter schools.  
 
In sum, this experience to date shows that charter granting bodies have yet to work out exactly 
what their gate-keeping role should be once a charter school is launched, is financially sound, 
and has the support of the families whose children attend.  Some would argue that these schools 
should just be allowed to continue their activities, certainly in the early years of the charter 
school experiment.  Others, however, would say that this shows that chartering bodies are not 
taking seriously the autonomy-accountability trade-off.  To them, charter schools were supposed 
to bring about markedly better educational results or be shut down, and so far no state is close to 
insisting on that. 
 
 
VII. Recommendations   
  
Based upon our review of experience around the nation, we have reached several (at least 
tentative) conclusions.  We have grouped them here into four headings:  chartering bodies and 
dealing with initial denials; standards for chartering; monitoring, revocations, and renewals; and 
involving private accrediting associations. 
 

A. Chartering Bodies and Dealing with Initial Denials 
 

We believe that states should give local school districts authority to grant charters, but not the 
exclusive authority.   Local districts should probably be restricted, however, to chartering 
schools that are physically located inside their boundaries (although perhaps they might also be 
allowed to charter out-of-district schools, typically located nearby, that expect to enroll a 
significant portion of their students from families who live in the sponsoring district). If, by 
contrast, local districts are allowed to charter distant schools that are unrelated to pupils who live 
in their community, the rationale for local chartering is lost.  No longer would the chartering 
body be responding to local community needs and desires and taking advantage of its expertise 
with respect to local conditions.  Worse, California experience suggests that chartering of 
unrelated schools may be motivated either by financial reasons or by an excessively permissive 
attitude towards chartering that is not likely to be backed up with adequate monitoring.  If so 
motivated, the chartering body is unlikely to take seriously its gate-keeping role. 

                                                 
163 WELLS, supra note 12, at 23. 
 
164 Id. at 2-25. 
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It is also true that local chartering of local applicants could be done in an inappropriately lenient 
manner.  Yet, we find no evidence to date that this is a serious problem that necessitates 
routinely imposing the requirement of a second approval by an agency beyond the local district 
(such as the State Department of Education) as is current policy in a few states.  A better role 
here for the state department, we believe, is to monitor local chartering activity.  If it turns out 
that one or more school districts is chartering too many schools that fail (especially if those 
failing schools have engaged in misconduct), then perhaps the state department should obtain 
and exercise special supervisory authority over the poorly acting district(s). 
 
A larger concern remains that some local districts are thought to be erecting inappropriate 
barriers to obtaining a charter.  To be sure, the local option could be the statewide philosophical 
approach to charter schools.  Under this vision, a state legislature could decide, not that trying 
out charter schools is a good idea for the state as a whole, but rather than it is something that 
local districts should be permitted to promote if, and only if, they wish.  Were that the statewide 
attitude, then, if a local district declines to charter any or all applicants, it is not clear that those 
denied applicants would have much to complain about (assuming that the local district does not 
violate its own procedures and standards).  But this does not seem to be the basis upon which 
states have thus far enacted charter school laws.   
 
As we read the literature, the statutes and legislative records, charter schools are generally 
understood to be an experiment of sorts to which the state as a whole has committed.  Local 
districts, therefore, are not supposed to make up their own minds as to whether or not charter 
schools in general are a good idea. Rather, they are supposed to follow state criteria and 
direction, albeit drawing upon their own specialized knowledge of the local situation. 
 
The problem is that, despite being assigned this duty by the state, some districts have shown 
themselves to be indifferent or hostile to charter schools.  In some places the school board just 
has other priority items on which it wants to concentrate and does not want to bother having to 
focus on charter schools and to then monitor the progress of those to whom a charter might be 
awarded.  Elsewhere, some local districts, where leaders simply reject the charter school 
concept, exercise their powers in ways to avoid having to charter any schools (and certainly not 
schools with specific approaches that the state allows but the district especially dislikes, for 
example, schools run by for-profit EMOs).   
 
One way to deal with local district intransigence is to afford denied applicants an appeals system 
(as many state charter school laws now claim to provide).  But, based upon experience to date, 
we think it might be wiser to adopt a multiple sponsor approach (as several states have) that 
would permit would-be charter schools, if they wish to do so, to apply to a charter-granting body 
other than their local school district.  
 
Many states, especially outside the South, have separate county-level public education agencies 
that might perform the chartering function, as reflected in the California practice. (In the South, 
local school districts themselves are typically organized on a county basis.)  However, we 
believe that County Boards of Education are often largely invisible groups that typically have 
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expertise in only specialized areas, such as vocational schools, special schools for severely 
disabled children, and the like. This is generally the case in California, for example.  It is 
therefore by no means obvious that these bodies are likely to be especially good at performing 
the gate-keeping function with respect to general charter school applicants.   
 
Universities, especially those with schools of education, might seem in the abstract to be very 
appealing candidates to charter schools, and, as we have discussed, they currently play a key role 
in Michigan, for example.  Yet the Michigan experience is not altogether satisfying.  In the first 
place, there is reason to believe that many universities do not actually have the experience and 
personnel to perform the selection and monitoring functions very well.  Just because you train 
teachers does not mean that you are well equipped to sponsor schools.  Furthermore, the 
Michigan experience suggests that, absent substantial political pressure, many universities might 
turn out to be not very interested in performing this task.  
 
This leads us to conclude that, while empowering universities to charter might be a good idea for 
other states to try, neither should universities be required to go into the charter-granting business, 
nor should they be the only alternative available to an applicant beyond the local school district.  
Rather, we suggest that some statewide body be assigned the chartering function on a non-
exclusive basis.   
 
It is not clear to us if it matters very much whether this statewide chartering body is the State 
Board of Education, the State Department of Education, or a special agency whose only role is to 
charter.  Although Arizona has followed the latter course by creating a specialized body, and 
while it is true that this body has been very active in chartering, nevertheless, it seems to us that 
a state board or department with a similarly pro-active chartering philosophy could well wind up 
with the same record.  Moreover, as we have also seen from the Arizona experience (where the 
new chartering agency and the state board both can charter), the state board or department itself, 
if given this role, is likely to create a separate unit that, in many respects, is likely to behave 
much like a special new chartering agency would act. (Since Arizona uses both agencies, it is 
difficult to rely upon its experience to predict how using only one of them would have turned 
out.  We have heard that on occasion the special chartering agency and the state board have 
competed to become the sponsor of a promising charter school, although it has been difficult to 
document this claim.) 
 
Although it is perhaps wise to preclude an applicant seeking a charter for a specific school from 
seeking that charter simultaneously from more than one chartering body, under the regime we 
have just suggested, we envision that an applicant could elect to go first either to the local school 
district or to the state agency, and if turned down by one, it could then apply afresh to the other.  
Most importantly, this means that an applicant could go directly to the state level body at the 
outset and not have to apply to and be rejected by a local school district first.  This is especially 
helpful to applicants from districts that have shown themselves to be hostile to similar applicants 
in the past. 
 
We further note that, under such a scheme, the need for a structured administrative appeals 
process would probably become much less important.  Suppose an applicant applied first locally 
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and was turned down.  If it then applied to the state agency, that agency need not act only as a 
deferential reviewer of the decision made by the local body, which is what we see as its 
appropriate role if it were serving only as an appellate body.  Instead, the state body could take 
up the application afresh and make what it thought was the right decision altogether apart from 
the previous decision.  Indeed, when making its second application, the would-be charter school 
might decide to revise its application based upon written feed back that it received when it was 
turned down (whereas in a true appeal setting, the state body, we think, should act only on the 
basis of the application as originally filed and the record created below).   
 
Indeed, if this multiple sponsor system were combined with a willingness by chartering bodies to 
receive and consider timely revised applications from those they turn down, this more 
welcoming process could make any sort of "appeal" largely unnecessary.  This is by no means to 
say that all who apply would or should get charters.  But rather it is to argue that charter seekers 
would be assured of a fair hearing that is probably beyond what they can expect to receive in a 
single sponsor system with a right of administrative appeal.  
 
There remains the potential problem of chartering bodies acting in bad faith and not discharging 
their chartering duties as so directed by the state law.  But it is not so clear that having a hostile 
school district serve as your sponsor is very desirable anyway.  Yet that is the logical implication 
of an appellate body reversing a local denial in the "appellate model" that we find less attractive 
(and probably explains why many states already ask the “appellate” agency to issue charters that 
it concludes were wrongly denied at the local level).  Being able to obtain a charter based upon a 
new application made elsewhere should be rather more attractive.  To be sure, if all the agencies 
assigned the chartering role oppose this reform, then the state legislature will need to figure out 
how to get people in charge who will faithfully implement the statutory commands. 
 
We recognize that under the multiple sponsor scheme we suggest some local districts that are 
cool to charter schools may quickly seek to divert applicants to the state chartering body. This is 
arguably what has happened in Arizona where the state level agencies have chartered the lion’s 
share of the successful applicants and only three districts are responsible for more than 90% of 
those schools chartered locally.  But, again, having to apply to and win a charter from a local 
school district that is indifferent at best may not be in anyone's interest.  The implication of this, 
however, as we have witnessed in Arizona, is that the state chartering agency (or agencies) has to 
be prepared to take on a substantial bureaucratic burden, and that implies that the state 
legislature has a duty to provide the necessary staff and other funding.   
 
Speaking of funding, we mention here in passing that state funding of the charter school itself is 
yet another argument in support of state-level chartering.  In many states today, local school 
districts have either far more or far fewer dollars per pupil to spend than neighboring districts 
have.  These inequalities arise from the local property tax based system of public school finance 
that still exists in most states, even though these inequalities have attracted lawsuits in more than 
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40 states over the past four decades.165  Judicial decrees in nearly 20 successful suits have 
brought about some narrowing of spending differentials in a number of states, but funding 
inequalities remain in most places.166  Notice, however, that if charter schools begin to attract 
substantial numbers of pupils who live in several school districts, then local funding of their 
operations becomes incoherent  -- how much money do they get, and from whom?167  Instead, 
permitting them to get both state approval and state funding makes much more sense.  This 
digression also makes clear that state chartering requires a method for direct state funding, 
something that would be novel in most jurisdictions. 
 

B. Standards for Chartering 
 

If charter applications may be made to alternative chartering bodies, then some of the problems 
of the inconsistent application of state legislative standards may also be minimized.  
Nonetheless, based upon the California experience, we think more attention should be given to 
setting out clearer statutory standards for the approval of charter school applications.  We are not 
convinced of the wisdom of California's current approach that tells a district that, provided the 
application is complete, then it must grant the charter unless it finds the educational program is 
"unsound" or the school is "demonstrably unlikely" to succeed.   
 
The problem is that these phrases are too elastic and give too little guidance to chartering bodies 
as to how to apply them.  Some district officials may think they could never carry the burden of 
proof placed on them and feel the pretty much have to rubber stamp any completed application 
they receive. Other district leaders with a strong sense of what sort of education is best for 
children could be all too quick to find a program "unsound" or likely to fail.  For example, in 
districts that, after long battles, are now strongly committed to teaching reading by teaching 
"phonics," a charter school that proposes teaching by the so-called "whole word" method could 
be considered "unsound."  A similar point could be made about disputes over the teaching of 
limited-English speaking children.  But if districts are permitted to reject charter applications 
from those who have not made the same judgments about pedagogy, curriculum and the like as 
the sponsoring district has made, this is surely contrary to the basic philosophy underlying 
charter schools in the first place.  Yet, if comparing the educational judgments of the proposed 
charter school with the educational judgments of the would-be sponsor is not the right approach, 
then the California language itself gives no meaningful guidance.   
 
That is why we suggest that chartering bodies should be given clearer instructions.  Perhaps they 
should be told that their first job, where necessary, is to assist would-be applicants in improving 
                                                 
165  Paul A. Minorini & Stephen D. Sugarman, School Finance Litigation in the Name of Educational Equity: Its 
Evolution, Impact, and Future, in EQUITY AND ADEQUACY IN EDUCATION FINANCE 34 (National Research Council, 
1999). 
 
166  William N. Evans, Sheila E. Murray, & Robert M. Schwab, The Impact of Court-Mandated School Finance 
Reform, in EQUITY AND ADEQUACY IN EDUCATION FINANCE 72 (National Research Council, 1999). 
 
167 Stephen D. Sugarman, School Choice and Public Funding, in SCHOOL CHOICE AND SOCIAL CONTROVERSY 111 
(Stephen D. Sugarman & Frank R. Kemerer eds., 1999). 
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their applications.  If there is something problematic about an application, the staff of the 
chartering body should point out ways in which it could be made better, and federal and/or other 
start-up funds could be provided in support of the applicant.  (This assumes that there is not a 
cap on the number of charters that may be awarded so that applicants are not considered to be in 
competition with one another.)  This supportive attitude towards applicants is consistent with a 
policy of receptivity to resubmissions suggested above. 
 
Then, second, sponsoring bodies could be instructed to award charters to completed applications 
that are not "over the edge" or some similar metaphor, but the key is to more fully detail what an 
unacceptable proposal is.  Some points seem clear to us.  If a charter school proposes to teach 
racial hatred or some similar evil, it should be rejected.  The principle here is the rejection of 
extremist curricula.  If a charter school is likely to defraud the state of its money without actually 
providing genuine educational services, it should be denied.  One principle here is the rejection 
of proposals that are financially incompetent and lacking proper auditing controls.  Another 
principle is the rejection of proposals that lack a coherent educational plan.  If a charter school is 
likely to defraud families because they are not adequately informed as to what is planned for and 
delivered to their children, then it should be denied.  The principle here is the rejection of 
proposals that do not contemplate effective disclosure to families of what the school is about and 
how the students are faring.  Other similar examples and principles could be developed.  
 
We emphasize that the reason why chartering bodies must engage in more than ministerial acts is 
that it requires the exercise of judgment to determine whether or not a charter application is 
consistent with the principles of the sort described above.  Put differently, the core gate-keeping 
function is to make those judgments on an individualized basis after scrutinizing each 
application. But that judgment must be exercised on the understanding that, if charter schools are 
to be allowed to be truly different from alternative, magnet or specialty schools that might be 
started by the district itself, then substantial leeway needs to be given to applicants along the 
domains of mission, curriculum, pedagogy, facilities, staffing and the like.   
 
Evidence to date suggests that most charter schools that start from scratch begin with relatively 
small numbers of students, often arising from some pre-existing community of families. This is 
not surprising.  Not only are many parents looking for a small school as an alternative to the 
school their children now attend, but perhaps more important, new schools are usually going to 
have trouble attracting a large number of families before they establish a track record.  Apart 
from insiders who may have played a role in starting a charter school (and their personal contacts 
or members of their local “community”), those venturesome enough to try out such a school may 
often be especially unhappy with their child’s current school (or the school to which he or she 
would otherwise be assigned).  Hence, while no one is happy if a charter school starts up and 
fails, the costs to the children are likely to be less than if a larger randomly-selected school fails. 
 
In this respect, many charter supporters say it is desirable that charter schools fail and cease 
operating -- at least in comparison to what they see as failing public schools that continue on 
indefinitely.  Whatever the merits of this comparison, it would be better, of course, if those 
charter schools that do get up and running are successful and are not failures.  So far, as noted 
earlier, it appears as though around 4% of the ever-chartered schools have closed, and those 
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probably can be considered failures.  But this does not mean that all those that are continuing are 
successful.  In the first place, some of them may well be on the road to closure right now.  And 
secondly, many people would not consider continued enrollment by itself as sufficient evidence 
of success. 
 

C. Monitoring, Revocations, and Renewals 
 
This takes us to the monitoring, charter revocation and charter renewal process.  It appears to us 
that too many chartering agencies are now just beginning to realize the importance of their role 
after the charter is granted, and perhaps states have been insufficiently attentive to the financial 
and staff requirements needed to perform these functions properly. 
 
As discussed earlier, there are very different jobs involved here.  First, sponsoring bodies need to 
be alert to gross misconduct that could come about from abuse of the children, financial fraud or 
reckless financial mismanagement, or gross deviation from promises made in the chartering 
agreement.  These sorts of faults, after proper notice and hearings, should lead, where 
appropriate, to revocation of the charter during its term (if necessary) and some sort of suitably 
equitable relief for the children who had been enrolled in the school.  This relief might involve 
taking over the school’s operation by someone else.  It could even mean some sort of insurance-
funded compensation payment to the families involved that facilitates the transfer of their 
children to another available school.   Indeed, we believe that more attention than we have seen 
should be given to the appropriate remedies afforded to the children who lose out when these 
abuses occur. Many might find it insufficient just to toss the children back into whatever existing 
public school might take them. 
 
In performing the oversight function with respect to grossly administrative or financial 
malfunctioning charter schools, we think that chartering authorities might benefit, as suggested 
in the Introduction, from the experience of public school “takeover” regimes.   Despite talk about 
academic failure, in fact school takeovers in practice have also mostly focused on financial and 
management misconduct.  While the narrowness of this response has disappointed some, on the 
other hand, at least in the takeover context, there is some reason to believe that this sort of 
administrative intervention can substantially cure the problem.  To be sure, as already noted, in 
the chartering setting, as contrasted with the takeover situation, interventions prompted by severe 
misconduct could well mean not merely completely ousting the leadership and imposing new 
systems, but also perhaps having to revoke the charter and close the school. 
 
In any event, as discussed in the prior section, detecting this sort of wrongdoing during the 
period of the charter grant is only a small part of the monitoring role.  Chartering bodies surely 
also need to pay attention to how the school’s pupils are doing and at a minimum make sure that 
their families are well appraised on this dimension.  Apart, perhaps, from gross declines in 
student academic performance, we think it is probably inappropriate to yank a charter of a newly 
chartered school during its first chartering period.  Indeed, we think it probably unwise and 
unfair to insist in the charter document that the school meet strict student achievement 
benchmarks from year to year, especially if those achievements are substantially greater than 
would have been predicted for the school's pupils had they remained in the regular public 
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schools.  For one thing, as noted at the outset, many parents will select a particular charter school 
primarily for reasons other than improved academic performance of their children.  For another, 
a start up school should probably be given a reasonable period of time to demonstrate the success 
of its program, and it is to be expected that some will have difficulties at the outset that they 
ought to be given a chance to fix.   
 
Nevertheless, new charter schools should be carefully monitored and if educational achievement 
problems are noted early on, the sponsoring body should at least offer to provide technical 
assistance to the school and it should insist that families using the school are made aware of the 
problems.  One way to do this is to create a professional inspectorate for charter schools.  Indeed, 
perhaps professional statewide inspectors could be selected who could be drawn upon by many 
chartering bodies.  These inspectors could go into schools at the first sign of disappointing 
academic results -- as judged in comparison with either any goals the school set for itself in its 
charter document or student achievement in comparable regular public schools.  The extent of 
the inspectors' involvement and the nature of their intervention could in turn be increased the 
longer or larger the problem continues or grows.  Not only might these experts consult with the 
school’s managers, but also they might interact with teachers, and they could even speak with 
individual or groups of parents and students.  One purpose of this intervention would be for the 
inspectors to assure themselves that the school community itself was widely aware of the 
disappointing educational outcomes of the pupils.  The inspector could also try to determine 
what the school community thought should be done about the matter and what the managers 
planned, and these could be reported back to the school sponsor.  Among other things, the 
inspector could also examine how well the school is doing in terms of other goals it might have -
- such as providing a safe environment, achieving regular attendance by most children, and 
specialized learning goals like two-language proficiency or teaching tolerance. 
 
Once a charter school's initial charter period has run out, if the school’s trustees want it to 
continue, the charter will have to be renewed.  But clearly, the charter renewal process will have 
to begin long before the end of the chartering period.  This will give sponsors adequate time to 
gather information, to hear from interested parties, to announce their decision (to submit to an 
appeal if the decision is negative and the charter school trustees wish to appeal), and to give 
families plenty of time to find another school for their children if the charter is not renewed. 
 
As discussed already, however, we want to re-emphasize here that, as the end of the initial 
charter period looms, the sponsor is not in the same position as it was when first chartering the 
school.  In the case of start-up schools at least, it will now have a track record of the school's 
performance and the school may well have enrolled families who are eager for the school to be 
allowed to continue.  Refusing to renew a charter will become a difficult matter politically for 
the sponsor.  Yet, most charter school supporters would probably agree that the gate-keeping role 
probably requires that body count alone should not suffice.  As we discuss in more detail below, 
one possible way to deal with this delicate situation is to ask a charter school nearing the end of 
its first charter period to seek accreditation from an independent accrediting body.   
 
Of course, if at the time of renewal, the sponsor discovers that the school has substantially 
violated one of the principles for initial chartering noted above, that could be a basis for non-
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renewal, or at least for putting the school on a tighter leash by subjecting it perhaps to a shorter 
subsequent renewal period and more intensive monitoring.  But a more difficult case is perhaps 
illustrated by a school that neutral outside experts would describe as not dong very well, a school 
that is struggling along with not very good academic results and occasional crises.  This is a 
school that the district would surely not be proud of.  Is that the sort of school that the sponsor 
should pull the plug on, or should it instead rely on parents to desert it if something better is 
available to them?  Suppose further that the chartering body has adopted an inspection system of 
the sort suggested above, that the inspector has been reporting on the school’s shortcomings for 
some time, and that the record show little in the way of improvement, at least so far. 
 
The issue is compounded, we believe, depending upon whether many charter schools are like 
this, or only the occasional one is.  If the former is true, then that may cause reformers to wonder 
whether charter schools overall are serving the school improvement function that many people 
hope for them.  This does not necessarily mean that charter schools are a failure to be 
abandoned, but it will mean that many people who had been caught up in the charter school 
movement are likely to look to other reforms.  On the other hand, if most charter schools seem to 
be doing pretty well, then the few that aren't can be looked at differently.  Maybe research can 
help tell us whether it is something about the originators or the program or the sponsors or 
something else that is causing them to be below the norm.  In turn, maybe some ways of helping 
those schools to improve can be developed.   If, however, a charter school is at odds with it 
sponsor over change, or if it won't cooperate with the sponsor in trying out any of the suggested 
improvements, then perhaps it could be encouraged to seek new chartering from a different 
sponsor, if a sponsor on the other track is so willing.  This dual-track opportunity can also help 
guard against the risk that a deserving charter school is not inappropriately refused renewal. 
 
A further complication, we believe, is the nature of the opportunities available to the charter 
school’s pupils should the charter not be renewed.  If there are other public schools with spaces 
available that are plainly more successful with the sorts of children who are not thriving in the 
charter school, this might be a reason for bolder action by the charter sponsor.  If, on the other 
hand, non-renewal would mean shifting the pupils to an equally so-so, or even worse, public 
school alternative, that argues in favor of the sponsor continuing to work with the disappointing 
charter school rather than terminating it.   
 

G. Involving Private Accrediting Organizations 
 
As mentioned above, we believe that, in addition to the deployment of charter school inspectors, 
both chartering bodies and charter schools might benefit from involving private accrediting 
bodies in their work.  Indeed, we noted in the Introduction that charter sponsors and accrediting 
organizations serve analogous functions in many ways.  To further explain the parallels, we will 
next describe some aspects of the major accrediting body that serves California schools. 
 
The Western Association of Schools and Colleges (WASC) is one of six regional 
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associations168 that accredits public and private schools in the United States.  WASC’s three 
Commissions carry out its accrediting function, each addressing a different level of education.  
The Accrediting Commission for Schools (ACS) is responsible for the accreditation of all 
schools below the college level.169  
 
According to its bylaws, ACS’s purpose is to “foster excellence in elementary [and] secondary . . 
education by encouraging school improvement through a process of continuing evaluation and to 
recognize, by accreditation, schools which meet an acceptable level of quality, in accordance 
with established Criteria.”  ACS’s membership is voluntary.  Through accreditation it seeks to 
promote school improvement and provide “certification to the public that the schools is a 
trustworthy institution of learning.”170  WASC points out that it is important to note the 
distinction between approval and trust.  Like a school that succeeds according to the terms of its 
charter, an “accredited” school is trusted to be what it claims to be and to do what it claims it 
does.  Today, included in the signal conveyed by accreditation is the added notion of continuous 
improvement.  Accreditation is an on-going activity and not a static status.  Indeed, the process 
for seeking accreditation is data driven and includes periodic site visits and regular self-study.   
The value of accreditation is indicated by the number of schools that seek, and are granted, this 
voluntary distinction.  In California alone, over 1100 public schools are either candidates for 
accreditation171 or are fully accredited.172   
 
As with the renewal of a charter, the criteria for accreditation is shaped by the degree to which a 
school is accomplishing the purposes and functions expressed in its statement of purpose and on 
the appropriateness of those purposes and functions for an institution of that type.173  General 
Criteria used by ACS include consideration of the organization for student learning, curriculum 
and instruction, support for student personal and academic growth, and resource management 
and development.174  Some State Departments of Education have jointly developed additional 
criteria for public schools in its state.  For instance, California has added criteria such as vision, 
leadership and culture, curricular paths, powerful teaching and learning, support for student 

 
168 The others include the Middle States Association of Colleges and Schools, the New England Association of 
Schools and Colleges, the North Central Association of Colleges and Schools, the Northwest Association of Schools 
and Colleges, and the Southern Association of Colleges and Schools.  
 
169 See Western Association of Schools and Colleges, Website (visited April 6, 2001) <http://www.wascweb.org>. 
 
170 Accrediting Commission for Schools Bylaws Section 4 (2) Basis for Accreditation. 
 
171 Candidate status is conferred on schools that are progressing toward meeting the criteria for full accreditation 
and can be expected to meet those criteria within three years.  
 
172 See http://www.icsac.org/icsac1/search1.htm.  
 
173 Accrediting Commission for Schools Bylaws Section B1: Accreditation Criteria: General Criteria. 
 
174 Id. 
 

http://www.icsac.org/icsac1/search1.htm
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personal and academic growth, and assessment and accountability.175
 
The terms of ACS accreditation range from one to six years, based on the recommendation of the 
visiting committee and the content of their report.176  A school may appeal the decision to grant 
a limited term of three years or less, or to deny accreditation.  The decision of the ACS with 
respect to an appeal of a limited term of accreditation is final, whereas a denied school may 
further appeal ACS’s decision to WASC’s Board of Directors.177   Institutions which receive an 
accreditation term of three years178 will receive an unannounced visit by the Commission 
sometime in the second year, while institutions that receive an accreditation term of one or two 
years179 will receive an unannounced visit during the first year, approximately nine months 
after the site review visit.180  

 
175 Accrediting Commission for Schools Bylaws Section B2: Accreditation Criteria: Criteria for California Public 
High Schools. 
 
176 Accrediting Commission for Schools Bylaws Section A3: Terms of Accreditation. 
 
177 Accrediting Commission for Schools Bylaws Section A6: Appeal Procedures. Appeals to the Commission must 
be based on at least one of the following grounds: 
 

1. there were errors or omissions in carrying out prescribed procedures on the part of the evaluation team 
and/or the Commission; 

2. there was demonstrable bias or prejudice on the part of one or more members of the evaluation team or 
Commission which materially affected the Commission’s decision; 

3. the evidence before the Commission prior to and on the date when it made the decision which is being 
appealed was materially in error; or 

4. the decision of the Commission was not supported by substantial evidence. 
 
 
178 Under a three year term, a school must file a Progress Report on critical areas of improvement and action plans 
demonstrating that the school has:  improved student achievement relative to the school-wide learning expectations; 
made substantial progress toward correcting the critical areas for improvement; and made appropriate progress on 
implementation of school-wide action plans.  Accrediting Commission for Schools Bylaws Section A3:  Terms of 
Accreditation. 
 
179 Under a one or two year term, a school must complete a Progress Report and Revisit to serve as a “warning” that 
unless prompt attention is given to the major recommendations, accreditation may be denied.  Accrediting 
Commission for Schools Bylaws Section A3: Terms of Accreditation. 
 
180 Accrediting Commission for Schools Bylaws Section C5: Unannounced Visitations.  Appeals of the 
Commission’s denial or termination of candidacy or accreditation may be made to the President of WASC who shall 
grant a hearing.  During this informal hearing representatives of the aggrieved institution and the 
Commission/evaluation team may offer written documents, other evidence, and oral testimony.  In addition to the 
evidence presented at the hearing, the Hearing Board shall also consider the institution’s self-study report, the 
evaluation team report, and all other material relied upon by the Commission in reaching the decision under review, 
including reports filed as a result of any internal Commission appeal process. Western Association of Schools and 
Colleges Constitution Article VI Section 3.  The grounds for appeal to WASC and the standard of review differ 
slightly from that applied to a Commission appeal.  It must be based on: 

1. errors or omissions in carrying out prescribed procedures on the part of the evaluation team and/or the 
Commission which materially affected the Commission’s decision; 

2. demonstrable bias or prejudice on the part of one or more members of the evaluation team or 
Commission’s decision; 



 62

                                                                                                                                                            

 
We believe two ideas emerge from this description of WASC.  First, and less innovative, charter 
school sponsors might learn a great deal from WASC standards and practices and incorporate 
them into their own mechanisms for charter school renewal and monitoring.   Second, and more 
daring, as already suggested earlier, charter sponsors might, in effect, substantially delegate the 
renewal process to groups like WASC.  Indeed, relying on a private, external accrediting 
organization like WASC could be an extremely attractive option for charter sponsors.  Not only 
does such an organization possess the expertise, unlike many chartering agencies, it has no 
apparent conflict of interest.   
 
Simply put, charter schools might pursue accreditation as evidence of their “success” as a part of 
the renewal process.  If the school does so and is accredited, then that should probably create a 
strong presumption in favor of charter renewal on academic grounds.181  In a system that relied 
upon professional inspectors as well as private accrediting bodies, the charter grantor could ask 
the inspector to make a recommendation about renewing the charter based upon the successful 
accreditation, and presumably future re-accreditations could be sought at intervals that meshed 
with subsequent periods for charter renewal. 
 
Some schools might have reasonable grounds for not wanting to seek accreditation, and there is 
always the risk of accreditation bodies themselves becoming politicized, imposing ideologically-
driven conditions on their applicants that aren’t fairly part of an appraisal of the school’s quality. 
While, of course, public chartering bodies are also subject to these same political pressures, at 
least their activities are more open to public scrutiny.  For these reasons, if a school seeks 
accreditation and fails or if it refuses to seek accreditation, that should not create a presumption 
of non-renewal.  However, it would invite more careful scrutiny by the professional inspector 
and/or sponsoring body's staff. 
 
 
CONCLUSION: Final Comments on the Gate-Keeping Function 
 
In most states that have charter schools today, charter-granting agencies have, and are likely to 
retain, substantial discretion in deciding which schools to charter, regardless of the statutory 
rules. Therefore, the processes they use, the standards they officially or informally apply, and the 
mechanisms that are available to those whose applications are initially turned down will strongly 
shape the reality on the ground – both how many charter schools there are and who gets to run 

 
3. the evidence before the Commission prior to and on the date when it made the decision of the 

Commission was not supported by substantial evidence.  
 

If the Hearing Board finds in favor of the institution, it may remand the case to the Commission for further 
consideration or grant the appeal and direct the Commission to take action which will effectuate its decision. Id. 
 
181 In effect, chartering regimes could use accreditation as a universal signal to the public about quality and data-
driven evaluation and self-reflection, similar to the National Association for the Education of Young Children 
(NAEYC) accreditation given to preschool, kindergarten and child care programs. 
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them.  Nevertheless, we believe that the fairness and consistency with which this gate-keeping 
function is performed could be improved if policy-makers and charter sponsors more clearly set 
out the public values and child protection values upon which charter denials are to be based.  
That clearer articulation of values, together with the use of a multiple sponsor regime, could help 
promote the encouragement and approval of a wide range of “from scratch” charter schools that 
are not clearly headed for failure.  Once new charter schools have a chance to establish 
something of a track record, charter sponsors should not view their gate-keeping job as finished 
merely if the school has substantial enrollment.  Yet, in deciding which schools it should renew, 
and the terms of renewal, sponsors could do well to involve both professional charter school 
inspectors and the private accrediting agencies that could bring to the process their long-term 
expertise in academic certification. 
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