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1. STATEMENT OF JURISDICTION

Appellee County of Orange agrees with appellant Retired Employees
Associaﬁon of Orange Cbunty’s statement of jurisdiction. (Circuit Rule 28-2.2.)

I[I. STATEMENT OF THE ISSUE PRESENTED FOR REVIEW

Did the district court properly find that the Retired Employees Assaciation
of Ora.rig_e County did not satisfy its initial 'burden under contractual iﬁlpairment
analysis of eétablishiﬁg that tile County of Orange entered 'int(.)_ an enforceable
contract giving retirees a lifetime right to the pooling subsidy? The pooling
subsidy ..her.e refers to reﬁrec health plan premiums that were generally lower than
actual expenses when active and retired employees were pooled for purposes of
determining their premiums.

1. PERTINENT STATUTE AND ORDINANCE

California-Government Code section 25300:

“The board of supervisors shall prescribe the compensation of all county
officers and shall provide for the number, compensation, tenure, appointment and
bonditions of employménf of county employees. Except as otherwise required by
Section 1 or 4 of Article XI of the California Constitution, such action may be

“taken by resolution of the board of supervisors as well as by ordinance.”




Codified Ordinances of Orange County, Title 1, Div. 3, Art. 1, § 1-3-2:

“The regulation of the method of employment, terms of employment,
éondi_tions of employment, working hours, leaves of absence, compi:nsation of
officers and employees of the County of Orange, the Orange County Flood Control
District.and the Orange County Harbors, Beaches and Parks Distﬁct shall, effective
July 1, 1965, be fixed by r‘esolufion of this Board.”

IV. STATEMENT OF THE CASE
A, Nature of the Case

Appellant Retired Employees Association of Orange County (“REAOC” or
“REOC”) requests that the Court find that appellee County of Orange (“County”)
granted a vested right, by implication, to have retifee health premiums set- through
a pooling methodo]ogy. A feview of the legislative record shows that the County’s
Board of Supervisors never adopted a resolution that either expressly or impliedly
con\?eyed a lifetime right to pooled rates. The district court applied the California
Supreme Court’s op_inibn in this case, and rejected REAOC’s claims.

B. Course of Proceedings

On November 5, 2007, REAOC filed its Complaint for declaratory and
injuncﬁve relief against the County. (Appeliant’s Excerpt of Record, Volume II,

pages ER23-33 (“II ER22-33").) It asserted seven causes of action, two of which




alleged i;ﬁpairment of contract under the United States and California |
Constitutions, respectively. (Id.) |

On June 19, 2009, the district court granted the County's summary judgment
motion, and denied REAOC‘S summary adjudication motion as moot. Refired
Emps. Ass'n of Orange Cnty., Inc. v. Cnty. of Orange, 632 F.Supp.2d 983, 984
(C.D. Cal. 2009) (‘;REAOC Iy, On June. 30, 2009, REAOC appealed the order to
this Court, challenging the district court's ruling on the Contract Clause claims
only. (See Ninth Circuit Case No. 09-56026.)

On June 29, 2010, this Court issued an order asking the California Supreme
Court: “Whether, as a matter of California law, a California county and its
elnployeés can form an implied contract that conferé vested rights to health
benefits on retiréd county employees.” Retired Emps. Ass'n of Orange Chty. v.
Cnty. of Orange, 610 F.3d 1099, 1101 (9th Cir. 2010) ("REAOC II").

On November 21, 2011, the California Supreme Court answered that “under
California law, a Vested right to health benefits for retired county employees can be |
implied under certain circumstances from a county ordinance or resolutibn,” but it
declined to decide “{w]hether those circumstances exist in this case....” Retired |
Emps. Ass'n of Orange Cnty,, Inc. v. Cnty. of Orange, 52 Cal.4th 1171, 1194

(20]. 1) (“REAOC IIP’). 1t also declined to decide “whether County, in light of




Government Code section 25300 and the Counﬁy ordinance cited above, may form
an implied cﬁntract_ﬁrith its employees on matters of compensation” because
REAOC “was seeking recognition only of an implied ferm of an existing contract
(and not the recognition of an imblied contract).” Id. at 1185 (emphasis in
original). The .cou,rt provided guidance for determining the existence of the
“limited éircumstanoes” under which “contractual rights may bé implied from
fegislative enactments.” [d. This guidance is discussed in detail below.

| On December 19, 2011, this Court remanded the case “for further
proceedings consistent with the answer p'rm;'ided by the California Supreme
Court.” (9th Cir. Case No. 09-56026, Dkt. 63-1.) On June 8, 2012, this Court
issued an opinion in related éase Harris v. County of Orange, 682 £.3d 1126 (9th
Cir. 2012).

" C. Disposition Below

On August 13, 2012, after conduéting furtiler proceedings and applying the
answer provided by the California Supreme Court, the district court granted the
County’s motion for summary judgment and denied REAOC’s motion for
summary adjudication as moot. (I ER1-22.) Judgment was entered on August 28,

2012, and REAOC filed a notice of appeal of the judgment on Sepfember 6,2012.




V. STATEMENT OF FACTS RELEVANT TO ISSUES SUBMITTED
FOR REVIEW |

The County is a charter county exisﬁng pursuant to the provisions of the
| California Constitution. (IT ER25, § 7, Codified Ordinances of Orange County,
'Ch.arter.) The County's Board of Supervisors (“Board™) .acts only by majority vote.
County of Sonoma v. Superior Court, 173 Cal.AppAth 322, 344-346 (2009). The
Board holds plenary authority under the California Constitution to establish the
terms of compensation for its workforce, except that its discretion is constrained by
Government Code section 25300°s fequirément to prescribe compensation by
ordinance or resolution. REAOC JI1, 52 Cal.4th at | 184; Cal. Const. art. XI, §§
1(b), 4; Cé.l. Gov't Code § 25300. The County has exercised its discretion to
require all compensation of C.ounty officers and employees.to be approved by
Board resolution. 7d. at 1184-1185; Codified Ordinances of Orange County, Title
1, Div. 3, Art. 1, § 1-3-2.
| The Board approves compenéation by adopting memoranda of
understanding (“MQU?”) for its organized employees and personnel and salary
resolutions (“PSR”) for all County employees. (V ER783-785, {1 3-7.) “MOUs
_are téntative bilateral agreements between the Board negetiators and the labor
~ unions, which become binding after they are officially approved by the Board.” (I

ER6:15-17, citing Cal. Gov't, Code § 3505.1.) The majority of the County’s




workforce is oféanized, and is represeritedl by about seven different unions, the
largest of which is the Orange County Employees Assolciation (“OCEA”). (VI
ER1020, §95-6.) |

| A. 1966 Resolution Established Group Medical Insurance for County

Retirees, and 1968 Resolution Ended County’s Payment of
Retiree Premiums

- In 1966, by Board Resolution No. 66-124, the County began providing
“group medical insurance” to retirees; (Appeliee’s Sﬁpplemental Excerpts of
Record, pages 27¥28-(“SER27—28”), filed herewith.) Initially, the County paid all
ora portio.n. of retirees” monthly medical insurance premiums. ({d.) .In 1968, 'bjf
Resolution No. 68-329, the County relinquished any resp.onsib.ility for making
premium payments, and the Board of Re’cirement. took over retiree premium
payments. Orange Cnty. Emps. Ass'n. v, Cnty. of Orange, 234 Cal. App. 3d 833,
839 (1991). In 1976, the Board of Retfrement reduced fhe amount of its |
payments, and in 1I978, it voted to stop making pa.yments for employees retiring
after June 28, 1979. Id. The County there.aﬁer refused the union’s request to pay
the retiree 'premiumé. Id. (IV ER705-710.) One basis stated in the record was that
“the Retirement Board's contribuﬁon to retiree medical insurance premiums is not
a vested right but rather is subject to the annual discrétion of the Retirement Board

and is further sybject to availability of ‘surplus' funds.” Id. There is no indication




~ from the legislative record that the Board of Retirement was legally required to
stop payments prospectively because of vesting or for any other reason,

B.  California Courts Upheld the County’s Decision to Not Pay
Retiree Premiums '

In April 1987, OCEA and others petiﬁoned for a writ of mandate in state
court to comeel the County to pay the premiums that the Board of Retiremenf
stopped paying in 1979. (SER19-26.) In October 1987, the trial court di-smissed. .
the contractuai impairfnent claim, stating, “The pension cases relating to vested
rights do not apply to health beneﬁts ? (SERI1S, SERZO 24, 1% 20-27.) ThlS
aspect of the decision was not appealed. In September 1991, the court of appeal
ruled in favor of the County, holding that California _Govemment Code section
53205.2 did not mandafe that the County “_provide retired county personnel with
health care beneﬁts equal to those provided. to active employees, at no additional
out-of-pocket cost to the retirees.” OCEA, 234 Cal. App. 3d at 836-837, 841.

C. The Board of Supervisors Has Adopted Active and Retirce Health
Plan Rates Each Year for One Plan Year Only

Each year, the County’s Board of Supervisors exercises its leglsiatlve :
discretion and approves group health plan rates for the following year — “but 10
further” — by formal Board action. (1 ER6:19-23; VI ER1026-1027, {9 32-33;

SER59-238.)
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D. 1984 Resolution Approved.EqUalized Rates for 1985
In 1984, County staff informed the Board through an Agenda Item

Transmittal accompanying the proposed rate résolution for 1985 that it
recommended “[s]ubstantial rate increaées for retirees who participaté in the
County Indemnity F und.” (SER63.) The legislative staff report explained the
basis for the recommendation: | |

“Unlike County employees, retirees pay all their costs for
health insurance premiums. Historically they have been
rated separately and currently pay lower rates
(approximately 55 percent) than employees. However,
analysis of data of revenue from retirees is projected to
be insufficient to cover expenditures for 1984. As a
result, the reserves for the retiree indemnity health plan
will be reduced by (approximately $900,000).
“Retiree rates need to be increased to a level that covers
expenses and recoups the draw down on reserves. To
accomplish this goal the rates can be increased in either
of the following ways: '

“J. . Retiree rates can be increased to recover
claims experience, inflation and reserves all in one year:
This would result in an increase in rates for retirees
averaging 112%. The resulting retiree rates would
exceed employee rates by about 25% and in 1986 would
likely need to be lowered. '

“2.  Retiree rates can be increased to recover
claims experience, inflation and a portion of the needed
reserves, By equalizing retiree rates with employee rates
approximately 20% of the reserves can be recouped
during 1985. This represents an increase averaging 72%
for retirees as opposed to the 112% increase under option

L4
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1. The retiree table 5B incorporates this .
recommendation.”

(Id) Tﬁe staff report did not include “further justification or discussion” for
incorporating the second recommendation into its proposed “table 5B.” (I ERS5:1-
5.) |

The Board adopted the rate resolution for the 1985 plan year, Resolution 84-
1460, as proposed by the staff report. (SER59-68.) As to retiree raites; Resolution
 84-1460 simply “approve[d] the rate tables as contained in Exhibit ...5B.”
(SERGO, 68.) “Table 5B, titled ‘Retired Employees Monthly f’remium Rates
Effective January 1, 1985,” has no further embellishment.” (I ERS:.G-S; SER68.)
“It simply lists the premiums for calendar year 1985 for retired emplloyees.” {d.)
“It does not list rates for any other year.” (]d.) “Nothing in Resolutioﬁ 84-1460
indicates that pooling Will continue beyond calendar year 1985.” (I ER5:9-10.)

E.  After 1985, the Board Continued Approving Rates Annually,
Considering the Costs of Using the Pooling Methodology

In each year that followed Resolution 84-1460, the Board continued to
approve rates on an annual basis, either by resolution, motion, or minute order. On
September 10, 1985, the Board ado;ﬁted by motion the “table of rates for retired
- County employees enrolled in health plans for 1986.” (SER69.) On September

10, 1986, the Board adopted by motion the “table of rates for retired County

L



employees enrblleci in héalth plans for 1987.” (SER77.) On November 3, 1987,
the Board adopted by motion the “1988 Retifee Rate Tables.” '(SERSIZ, 88-90.)
On Sef)tember 13, 1988, the Board adopted by motion “the 1989 Retiree Rate
Table.” (SER91,95.) On September 12, 1989, the Bbard adopted by Reéolution
89-1296 “the 1990 Retiree Rate Table.” (SER96-97, 103.) Qn September 11,
1990, the Board adopted by Resolution 90-1175A “the 1991 Retiree Rate Table.”
(SER104-105, 110.) On October 1, 1991, the Boar'd adopted by Resolution 91- |
1142 “the 1992 Retiree I—Iealth Plan Rate Table.” .(SER127—128, 133.) On
September 22, 1992, the Board adopted by ReSqution 92-1043 “the 1993 Retiree
Health Plan Rate Table.” (SER136, 139.) As s_hown below, the Board continued
to approve rates annually after it adopted the 1993 Retiree Medical Plan.

"In considering approvai of the rates, the Board received consultant
recommendations for rates for the County’s indemnity (self-insured) plans, which
were attached as exhibits to the County staff reports or “Agenda Item
Transmittals.” (See VI ER1025-1027; €9 30, 32-33; VIER1177-1179, 19 4, 6.)
The reports would explain the pooling subsidy, project the cost, and sometimes |
project the effect of éliminating it. (S.ee, e.g., SER111, 118.)

For example, tlie consultant report attached to the staff report for the

resolution approving the 1991 rates informed the Board that pooling rates meant

........ [ __10 . [




~ that “Retirees ﬁot é!i gible for Medicare are not fobting the Whole bill; they are
being subsidized by the County and by active employees who contribute toward
dependent’s coverage,” and “[t}he active employee rates as a result, are adversely
affected by the retiree exﬁerie_nce.” (SER111, 118.) The consultant projected “thaf
the active subsidy of non-Medicare retiree rates will be $1,500,000 in 1991,”
mearing that “rates for activ_e employees are overstated by $1,500,000 while rates
~ for non-Medicare retirees are understated by this amount.” (SERI 18.) It
concluded that the “effect of eliminating this subsidy would be a decrease of 6.6%
to active raftes Wifh the corresponding sigrﬁﬁcant increase to retiree non-Medicafe
rates (approximately 115%).” (1d.) |

F. 1993 Resolution Established the Retiree Medical Grant Pian to

Help Offset Retiree Premiums, and the Board Approved MOUs

Incorporating the Plan, But Neither the 1993 Plan Nor the MOUs
Included a Pooling Methodology

On April 6, 1993, the Board, by Resolution No. 93-369, adopted a new
‘retiree medical prograin, titled “the County of Orange Retiree Medical Plén”
(41993 Plan” or “Grant Plan”™), effective August 1, 1993. (SER33-58; VI ER1021-
1023, 41 11-19].) The 1993 Plan provides for a monthly grant to help offset retiree
premiums. (fd.) It also reserves to the County the right to amend or terminate the
| plan, and providés that it creates no vested righ_té. (SER38-39, 55-56.) Article 1.3

of the 1993 Plan provides, in part, “The Counly, by establishing and maintaining_
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this Plan, does not give any Employee, Retiree or any other person any legal or

. equitable right against the County or the Administrator.... This Plan does not
create any. vested rights to the benefits provided hereunder on the part of any
Employee, Retiree or any other p’erson....” (SER38-39, emphasis added.) Article
5.4 provides, “Subject to the termé of any Memorandum of .Unders.tanding with an
Employee Organization, the County of Orange resefﬁzes the right at any time to
terminate this Plan by action of its Board of Superviso_rs, in its sole discretion,
without pfior notice to any Participant or other person.” (SERS55-56.) Article 5.5
provides, “Subject to the terms of any. Memorandum of Understanding with an
Employee Organization, this Plan and any or all beneﬁts provided hereunder may
be amended at any time or from time to time, in whqle or in part, by the Board of
Supervisors of the County of Orange, in its sole discretion, without prior notice to
| any Participant or other person.” (SER56.)

The terms of the 1993 Plan were incorporated into the MOUs between the -
Board and the County’s employee associations. (V ER785-788, 18.) By the
express terms of the MOUs approved just before the Board approved the 1993
Plan, the MOU's “Retiree Medical Benefit” could not be implemented until and
unless the Board approved the 1993 Plan. (V ER908, ER910 (Section 5.A.1 of
MOU Amendment, cffective May 18, 1993: “The provisions set forth in this
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Section Qhall not be implemented unless the Board of Supervisors adopts a Retiree.
Medical i’rogram .. and Section 5.B.1.: “Effective approximately July 1, 1993 or
such later date as may be adopted by the Board of Supervisors, the County will
implement a Retiree Medical Insurance Grant plan....”].) |
After the Board passed the 1993 Plan, the MOUs simply incbrpOrated the
tenﬁ_s ofthe approved plan. (V ER914, ER919 {MOU adopted August 3, 1993], :
ER924-957 {MOUs covering 1994 thrqugh 2007].) There was no provision under
“Retiree Medical Beneﬁt” in any of these MOUs for a pooling methodology. (/d.) |
Before the Board adOpted tﬁe 1993 Plan, the only pro?ision related to retiree
‘medical benefits in the MOUs had been language identical or similar to:
~ “Employees will be given the opportunity to change medical plans at date of
retirement.” (V ER791-792, ER876 [MOU between the Co@ty and OCEA for the
County General Unit, 1985-1987]; ERSSS, ER894 [1987-1989 MOU];'ERSQS,
ER900, ERQOS_ [1989-1991MOU]; ER903, ER905[1991-1993 MOUY.) "I‘hi.s same
language carried over into the post-1993 MOUs. (V ER918, ER927, ER937,
ER945, ER’QSZ [MOUs between the County and OCEA covering 1993 fhrough
2007].) The 1989-1991 and 1991-1993 MOUS contained a Retiree Health
Insurance Reopener, stating only, “Upon the agreement of the County and OCEA,

negotiations shall be rcopéned for the sole purpose of considering retiree health
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insurance issues.” (V ER901, ER906:) There was no language in these MOUs
related to rates or a pooling methodology.
Finally, each MOU contained a duration and integration clause on its face

sheet — confirming that the MOU “sets forth the terms of agreement” for a limited

 period of time. (E.g., V ER792, ER888, ER898, ER903, ER916, ER926, ER935,

ER944, ER951.) The 1993-1994 MOU, for example, between the County and
OCEA has the folloWirig integration and duration clause: “This Memorandum of
Understanding sets forth -the terms of agreement reached . .. for the period
beginning July 23, 1993 through June 23, 1994.” (V ER916.) Sec Harris, 682 :
F.3dat 1135 n.4. |

G. After 1993, the Board Contmued Approving Rates Annually,

Considering the Costs of Using the Pooling Methodology and the
Effect on Rates of Eliminating It

After the Board adopted the 1993 Grant plan and the MOUs that
inoorporated it, 1t did not change its annual approval of health plan rates, nor did it
stop considering the cost of the pooling subsidy or the effect of its elimination.

On August 17, 1993, the Board adopted by Resolutioo 93-909 the “1994
Retiree Health Plan Rate Tables.” (SER140-141, 145.) On August 30, 1994, the
Board adopted by Resolution 94-1010 thé “1995 Retiree Rate Table.” (SER154,

160.) On Sepiember 12, 1995, the Board adopted by motion the “1996 Retiree
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Health Plan Rate Tables.” (SER163, 166.) On September 10, 1996, the Board
~ approved by Minute Order the “1997 Emplbyee and Retiree Health Plan Rates.”
(SER169, 172.) On September 9, 1997, the Board adopted by Minute Order the
«1998 Retiree Health Plan Rate Table.” (SER17S, 178.) On September 1, 1998,
the Board adopted by Minute Ordefthe “1999 Retiree Rate Table.” (SER181,
184.) On September 14, 1999, the Board adopted by Minute Order the “2000
Retiree Health Plan Rate Table.” (SER187,191.) On August 22, 2000, the Board
adopted by Minute Order the. “2001 Retiree Health Plan Rate Téble.” (SER194,
197.) .On August 28, 2001, the Board approved by Minute Order the “2002 Retiree
Health Plan Rate Table.” (SER200, 205.) On July 23, 2002, the Board adopted by
.Minute Order the “retiree rate tables for 2003.” (SER208, 212.) | On August 12,
2003, the Board approved by Minute Order the “2004 Retiree Health Plan Rates.”
(SER215, 219.) On August 24, 2004, the Board adopted by Minute Order the -
“20035 Retiree Health Plan Rate Table.” (SER223, 229.) On Aﬁgust 23, 2003, the
Board adopted by Minute Order the “Retiree Health Plan Rate Tables for 2006_.”
(SER232, 236.) |

| Aﬁer implementatién of the 1993 Grant Plan, for the next eight years, the
consuitant rep.orts continue'd to advise the Board of the costs of pooling as Weii as

the effect on _rates if the subsidy was eliminated. For 1994, the consultant report
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stated that the “active subsidy of retiree rates [was reduced] to $290,000” and that

“[i]f this subsidy was eliminated retiree rates would increase by 7% with active

rates deéreasing by 1%.” (SER141-, 143, 146, 152.) For 1995, the consultant

“ report estimated that “the active rates will subsidize the retiree rates by
approximately $600,000,” and that “{i}f this subsidy was eliminate.d ... the retiree
rateé would increase by 15.3% with active rates decreasing by 2.5%.” (SER154,

| 161-162.) For 1996, the consultant report estimated the subsidy at “approximately .
$3,300,000,” and wrote that_ “fi]f this subsidy was eliminated ..., the retiree rates
would increase by 74% with active rates increasing by 3% ...” (SER163-164, 167-
168.) For 1997, the consultant report estimated the subsidy at “approximately
$2,100,000,” and wrote that “[i]f this subsidy was eliminated ... the retiree rates
would increase by 59% with active rates increasing by 7% ...” (SER169-170, 173-
174.) For 1998, the consultant report estimated the sﬁbsidy at “approximately
$2,_S 50,000,” and wrote that “[1}f this subsidy was eliminated ..., the retiree rates
would increase by 5.8% with active rates decz-'easing by 2.4% ... (SER175-176,
179-180.) For 1999, the consultant report estimafed the subsidy at “approximately
$3,65 0,000.,” and wrote that “[i]f this subsidy was eliminated ..., the retiree rates
would increase by 72.5% with active rates decreésing by 4.5% ... (SER181-182,

185-186.) For 2000, the consultant report estimated the subsidy at “approximately
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$3,575,000,” and wrote that “[i]f this subsidy was eliminafed the retiree rabes.
would increasé by 66.1% with active rates decreasing by 4.0% ....” (SER187-1 88,
192- l 93.) For 2001, the conspltant report est_imated the subsidy at “approximately |
- $3,479,000,” and that “[1}f this subsidy was eliminated ..., the retiree ?ates would
increase by 70.4% with active rates increasing by 9.5% ... (SER194-195, 198-
199.) |

For 2002, the consul't.ant report estimated that “the active rates wiil sﬁbsidize
the retireée rates by approximately $4,500,000.” (SER200-201, 20’6-207.) For
2003, the subsidy was estimated at $5,795,000. (SER208-209, 213-214.) For
2004, the subsidy was estimated at $5,182,000. (SER215, 220-221.) For 2005, the
“current active subsidy of retirees is estimated at $9,800,000. (SER223, 230~231.)
And for 2006, the subsidy was estimated at $8,100,000. (SER235, 237-238) |

There is no reference in the legislative materials to any continuing obligation
to maintain tﬁe policy of pooling rates beyond the upcoming calendar year, (I
ER6:19-21.) |

H. Board's Restructuring of the Retiree Medical Program
In 2004, after the Government Accounting Standards Board (“GASB”)

published new accrual accounting and financial reporting requirements, the County

determined that the 1993 Grant Plan was critically underfunded in that the
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projected revenues would not cover the dramatically increasing costs. (vi
ER1027, 9 35.) The County’s actuaries were estiinatihg a$i .4 billion unfunded
liab.ility, about $374 million of which was attributable to the “Implied Subsidy.”
(VI ER1104, | 6; IV ER548.) The actuaries noted that the Retiree Healthcare
“plan is assumed to be ongoing for cost purposes,” but “[t]his does not i.mply that
an obligation te continue the plan exists.” (IV ER540, ER567.)

| The County formed a Retiree Medical Panel to feview options to solve the
_ fuﬁding -preblem, with representatives from the labor unions, the retirement board,
and REAOC. (VI ER1028, 1 36-37, ER1038-1039; ER1104, § 7.) The Board
held two publlc sessions on ﬁnanemg optxons for the retiree medical plan. (VI

- ER1028, 1 38, 40; _ERl 041-1060; ER1062-_ 1095.)

The County ultimately reached agreements with its labor uﬁions to
restructure the retieee medical pfogram, including an agreement to stop the pooled
rate structure, effective January 1, 2007, for one union, end January 1, 2008, forall -
but one of the.remain'mg unions. (VI ER1029-1030, §1 41-47.) County staff
negotiated “splitting the pool” with the labor unions beeause it was part of the
overall retiree medical restructuring package, and they met and eonferred
conceming the impact of this decision to split the pool on bargaining unit members'

 wages. (Il ER296-297; VI ER1153-1155, 99 5-7.) While adding new language to
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“gplit thé pool” did not change any existing term of any MOU, other aspects of the
restructuring package did include changes to express provisions in the MOUs, such
-as those reﬂectiﬁg the 1993 Grant Plan. (V ER914, ER919-957 [MOUs covering
1993 through 2007].) The restructuring package included changes to f;he’ Grant
that required specific amendments to language in existing MOUs, changes to
pension comributiohs, and the establishment of a trust. (VI BR1029, {41, VI
ER1098-1099.) .

1. Impacts of Retiree Medical Restructuring |

County retireeé continue to have the opportunity to participate in the
County's group health plans,.and eligibie fetirees continue torecei_ve monthly
g’fants to help offset their premiums. {(Appellee County’s Motion to take Judicial
" Notice (“CRJN’.’), filed herewith, Exhs. A, B [see Board agenda staff reports
- recommending 2013 Rates for Retiree Health Plans and referencing ongoing
provision of the “grant” under “Financial Impact”].). As of November 2007, 5,764
retirees had enrolled in County health plans for 2008, (SER31-32, §27.) As of
mid-2012, when the Board approved the rates for 2013, the en._rollmént for the

| retiree plans was 5,668. (CRJIN, Exh. A [total of 2,926 subscribers in insured
retiree plans); Exh. B [2,742 subscribers in County self-funded retiree plans in

May 2012].)




i 3 REAQC’s Factual Claims Not in the Record

REAOC’s brief is replete with conclusions and citations that have no supp'oﬂ
in the record. REAOC refers, for exampl-e, to “the Board’s répeated and éxpress
promise to continue to provide the Retiree Premium Subsidy,” but it does not.
| proiride any citation to the record. (Op. Br. at49.) As showm from thej legislétive |
record above, there is no possible citation to any Board action or agenda sfaff _
report of even one express or implied promise to continue pooled rates beyond oné '
plan yéar-.' When REAOC does cite to the record for its conclusions about the
Board’s actions and intentions, its citations are r_nainly to the recollections of
REAOC members and not to gnything in the legislati\.!e. record such as resolutions,
motions, minute orders, or agenda staff reports. (See, e.g., Op. Br. at 11-12, citing
1 ER49:5-18, 172:17-23; Op. Br. at 17, citing I ER60:9-12, (57-168.) These
problem citations are discussed in more detail where relevant in the analysis below.

VL STANDARD OF REVIEW.

“A grant of summary judgment is reviewed de novo, and may be affirmed
“on any ground supported by the record.”’ American Civil Liberties Union of

Nevada v. City of Las Vegas, 333 F.3d 1092, 1096-1097 (9th Cir. 2003).




VII. SUMMARY OF THE ARGUMENT |
REAOC reqﬁests that the Court find that the County granted a vested right,

by implication, to have retiree health premiums set thr‘oﬁgh_ a pooling
methodology. |

The question wheth.er. it is possible under California law to confer a vested
right by implication was decided by the_Califomia Supreme Court at this Court’s
request. In the state supreme court, REAOC _conﬁrmed “that it was séeking
recogni'tion. only of an impliecl term of an existing contract .(ancl ﬁot the recognition
of an implied cont‘ract-).”' With this representation, the California Supreme Court
answered the question in the abstract — concluding th#t it was “possible” that the '
County could be bound by an implied éontfact commitment., The court outlined .
the “heavy _bﬁrden” facing litigants seeking to prove a vested implied contract
right. |

REAOC’s vituperative attack of the district court’s opinion is misplaced.

The district court followed the California Sﬁpreme Court’s decision precisely, with

the benefit of the related Ninth Circuit decision in Harris v. County of Orange. 1t
is troubling that REAOC misrepresents the district court’s holding in various ways,
but it is even more troubling that REAOC mischaracterizes the underlying record.

By stitching together snippets of recollections from various REAOC members,




REAOC’s currénf story about how the County allegedly committed itself to the
pool.i.ng subsidy is grossly imprecise and imsupportable. _

REAOC’s_pr'zmary mistake is its failure to recognize the impact of California
. Government Code section 25300 (“Section 25300”). The California Supreme
Court held that this statute imposes a limitation on creating enforceable contract
rights, and that the ‘fC_ounty is therefore correct that a court must look to Board
resolutions, including those resolutions approving or ratifying MOU's (see Gov.
Code, § 3505.1), to determine the parties’ contraé;tual rights and obligations.”
REAQC all but ignores this direction, It is undisputed that an implied right could
.stem from a resolution, but REAOC must first identify the resolution — which of
course is express — and follow the Célifomja Supreine Court’s guidance on how to
overcome the “heavy burden” to prove an implied commitment arising frﬁm the
resolution. This is the standard falthﬁllly employed by the district court: Pursuant
to Section 25300, the plaintiff must first 1dent1fy a resolutlon, and then analyze
whether "the statutory language or circumstances accompanying its passage clearly
evince a legislative intent to creaté pr-iv'ate rig'hts of a contractual nature
enforceable against the [governmental bodyl."

Rather than acknowledging Section 25300, REAOC builds its story

primarily from parole evidence, mainly the recollections of REAQC declarants,

Sy
Py



and then weaves those recollections into its abstract description of legislative
intent, This analysis is backwards because REAOC must begin with the actual text
and legislative file accompanying a resolution, and then analyze whether an
~implied contract commitment arises from the resolution.. REAQC attacks the
district court for séeking to ident.ify an express-resolufion, but this is exactly what
 the state subreme court held based on Section 25300.

In the district court, REAOC initially identified resolutions setting health
plan rates each year to support its claim and later argued that the pooling benefit
should be implied into memoranda of understanding. None of these resolutions or
memoranda of understanding can legitimately form the .basis for an irhplied vested
'right_to'poolin_g. The aﬁer;the-fact récollect_i(_ms by the REAOC declarants of what
these resolutions were really “inténded“ to do at the time, and what they really
mean, are completely unavailing.

With feSpect to the rate resolutions, REAOC ignores what they specifically
say, and instead relies on various obser\fations about what the cichmstancés
allegedly wefe at the time. It is important to recognize that the resolutions simply
establish the health insurance rates, and they say absolutc_ely nothing about a

commitment to pool rates. The 1984 resolution that REAOC points to as
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establishing a commitment to pool, éctually raised the rates on retifees by over
70%..

Similarly, the resolu_tions. that adopted the memoranda of uhdersﬁanding and
the MOUSs themselves all say riothing about a pooling commitment, And the
circumstances accompanying the adoption of the MOUs upon which REAOC
relies show just the ﬁppos_ife ofa comrﬁitr'nent”bccause fhe retiree medical plan
adopted concurrently expressiy reserves the right to revise and repeal any aspect of
. the retiree medical plan. While the California Supreme Court recognized the
possibility of an implied contract commitment, the court also recognized that an
implied commitment cannot contradict express language.

The diStrict court carefully applied the California 'Supreme Court’s opinion, -
and based on the entire record concluded that the extrinsic evidence presented by
REAOC was 1nsufﬁcsent to support its claims. REAOC’s representation that the
district court did not examine any of its extrinsic evidence is false. The district
court simply found the evidence to be insufficient to overcome REAOC's “heavy
b.'urden.”

The district court’s decision is correct and consistent with the state supreme

court’s guidance. It should be affirmed.
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~ VIIL. ARGUMENT

- Summary judgment is proper where “there is no genuine issue as to any
material fact and...the moving party is entitled to a judgment as a matter of law.””

Celotex Corp. v. Catrett, 47T U.S. 317, 322 (1986), citing Fed. R. Civ. Proc, 56(c).

“Conclusory allegations unsupported by factual data will not create a triable issue

of faét.” Marks v. United States, 578 F.2d 261, 263 (9th Cir. 1978).. “[Tlhe plgin
| language of Ruie 56(c) mandates the_entfy of summary judgment, after adequate
time for discovery and upon motion, against a party who fails to make a showing
s'ufﬁcient to estaﬁlish the existeﬁpe of an element esséntiai to fhat party's case', and
on which that party will bear the burden of proof at trial.” Celotex Corp., 477 U.S.
at 322,
A. REAOC Cannot Establish the Existence of the First Element

Essential to Its Case: An Enforceable Contract to Contmue Using
the Pooling Methodology for Life

1.  The Threshold Inqulry Under Both Contract Clause Claims
is Whether There Was a Contractual Agreement Regarding
the Specific Terms At Issue

To prove contractual impairment under the federal and state Constitutions, -
“REAOC must establish that-the County entered into an enforceable contract
giving retirees a right to the pooling subsidy and that the County substantially
impaired that right.” REAQCII, 610 F.3d at 1102'; U.S. Const., art. 1, § 10, ¢l l;

Cal Const art. 1, § 9. “*Laws that substantxaiiy impair state or local contractual’
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| obligations are nevertheless valid if they are reasonable and necessary to serve an
impoi'tant pubiic purpose.” Id., quoting San Diego Police Officers' Ass'n v. San
'Diego City Emplojees’Retirement System, 568 F.3d 72.5, 737 (9th Cir. 2009).
“The first sub-inquiry is nof .whether any contractual relationship whatsoever
exists between the. parties, but' whether there was a 'contractual agreement
regarding the specific . . . terms allegedly at igsue.” Robertsoh v; Kulongoski, 466
F.3d 11 14, 1117 (9th Cir.2006). “[F]ederal rather than state law controls as to
whether state or local statutes or ordinances creéte cqﬁtractual rights protected by
the [federal] Contracts Clause.” San Diego Police Officers’ Ass'n, 568 F.3d at 737,
“Under federal law the s'taté‘-s statutory language must evince a clear and
.'unmist‘akable indicatib_n that the legislature intends to bind itself contractually
before a state legislative enactmént may be deemed a contract for purposes of the
Contracts Clau‘sef” Id. Federal courts also “look to state [aw to determine the
existence of a contract,’” and ““accord respectful consideration and greaf weight to
the' views of the State's highest court.”” REAOC fI, 610 F.3d at 1102; San Diego
 Police Officers’ Ass'n, 568 F.3d at 737, quoting Gen. Motors Corp. v. Romein, 503

US. 181, 187, 112 S.Ct. 1105, 117 L.Ed.2d 328 (1992).




2. The California Supreme Court Provided an Analytical
Framework to Help the Court Determine Whether There Is
a Contractual Agrecment Regarding the Specific Term a
Issue o

Applying the above to the instant case, this Court asked the California

" Supreme Court, “Whether,- as a matter of California law, a California county and
its employees can form an implied contract that'confers vested rights to health
benefits on retired county employees.” REAOC II, 610 F.3d at 1101-1102,

The Califomia Supreme Court stated “that a county may be bound by an
implied contract under California law if there is no legislative prohibition against
such arr_an.gcmen'ts, such as a statute or ordinance.” REACGC III, 52 Cal. 4th at
1176-1177. It then héld that “Government Code section 25300 ... does constrain a
county's discretion™ as to the method by which it sets employee compensation,
liniit_ing counties to doing so only. by ordinance or resolution and not by s'dme other
method. /d. at 1184, It also stated that the “County, in particular, has mandatéd
that these matters be addressed by resolution.” Id. at 1184-1185, citing Orange
County Codé, tit. 1, div. 3, art. 1, § 1-—3——2. In light of the mandatory nature of both
the statute and ordinance, the state supreme court held that “a court must look to

.Bo'afd resolutioné, including those resolutions approving or ratifying MOU's (see
Gov.Code, § 3505.1), to determine the parties' contractual rights and obligations.”

1d.
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The court declinéd to decide whether the contract alleged by REAOC had
.been formed in. this case, as it was “beyond the scope of the certified question, and |
we do not purport to decide it here.” Id. at 1188, 1191. It also stated: “We need
not decide whether County, in light of Government Code section 25300 and the
County ordinance cited above, may form an implied contract with its employees on
matters-_of compensation though, as REAOC assured us at oral argument that it was
seeking recognition only of an im_piiéd term of an existing contract (and not the
recognition of an impl'ied contract).” Id. at 1185 (emp’hasis in original).

" Based on the assumpﬁon of an “existing contract”” such as an MOU
~approved by a resolution, the court described the “limifed circumsfances” under
which “contractual rights may be impfied from legislative enactments.” /d. at
! 185.. First, it recogni zed the presumption that Board.resolﬁtion.s are not intended
to create private contractual or vested rights, and that the party asserting the right
has. the burden of overcoming.that presumption. /d at 1185-1186.- Second, for
REAOC to overcome the presumption, it must identify a County resolution whose
“language or circumstances acéo_mpanying its passage 'clearly evince a legisiativé
intent to create private rights of a contractual nature enforceable against” the
 County. Id at 1187, quoting Valdes v. Cory, 139 Cal. App.3d 773, 786 (1983).

Legislative intent to create contractual obligations “‘must clearly and unmistakably
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~ appear,” and the “'the implication of suspension of legislative control must be
unmistakable.” Jd. at 1186, quoting Taylor v. Bd. of Educ., 3 1 Cal.App.2d 734,
746 (1939), and quoting Claypool v. Wilson, 4 Cal.App.4th 646, 670 (1992). “The
requirement of a 'clear showing' that legislation was intended to create the asserted
contractual obligation (citation) should ensure that neither the governing body nor
the public will be blindsided by uﬂexpected obligati.ons.” Id. at 1188-1189,
quoting Parker v. Wakelin, 123 F.3d 1, 5 (1st Cir. 1997).
This Court recently summarized the “limited circumstances” by whicha

contractual obligation may be implied from a resolution:

“Specifically, the County's resolutions and ordinances

may create a contract if the text and the circumstances of

their passage ‘clearly evince’ an intent to grant vested .

benefits, id. at 296 (internal quotation marks omitted), or

if they ‘contain[ ] an unambiguous element of exchange

of consideration by a private party for consideration

offered by the state.’ /d. In the alternative, the County's

intent to make a contract by legistation ‘is clearly shown’

when a resolution or ordinance ratifies or approves the

contract. /d.” '
Sonoma Cnty. Ass'n of Retired Emps. v. Sonoma Cnty., 708 F.3d 1109, 1117 (9th
Cir. 2013), quoting REAOC I1I, 52 Cal.4th at 1186-1 187. Tt also reiterated the
cautionary language of the REAOC III opinion, noting a plaintiff’s “heavy burden”

of establishing both the existence of an implied term as well as a legislative intent

that the term provide vested healthcare, the presumption that statutory schemes are




" not intended to creafe contractual or vested rights, and é-court’s obligation fo
proceed “cautiously” and “identify ‘a clear basis in the contract or convincing
extrinsic evidence’ establiéhing that a contract exists and clearly .delineating the
‘contractual obligation at issue.” . Id., quoting REAOC 1], 52 Cal. 4th at 1185-1 186,
1191,

3. The District Court Properly Applied the California
' Supreme Court’s Analytical Framework

On remand, the district court reviewed the Califomia Supreme Court
decision and thé key cases cited therein. It specifically reviewe&- those key cases
that implied obligations from statutes -and those that did not. (I ER10-14, “
~ discussing Valdes v. Cory, 139 Cal. App. 3d 773 (1983); Cal. Teachers Ass'n. v.
Cory, 155 Cal. App. 3d 494 (1984); Claypool v. Wilson, 4 Cal. App. 4th 646
(1992); Sappz’ngtbn v. Orange Unified School District, 119 Cal. App. 4th 949
(2004).) Although the Califorﬁia Supreme Court reached its conclusion “{from
these caSe_s” (REA OC III, 52 Cal. 4th at 1187), REAQC claims that the district
court’s review of these same cases was “a mistake that logicians call the fallacy of |

the ‘hasty generalization.” (Op. Br. at 37-39, citing Downs v. Perstorp




c.ompone@rs, Ine., 126 F.Supp'.z"d 1'090, 1008 (E.D. Tenn. 1999)." This is an-odd.
and unfounded attack on the district court’s careful efforts to follow REAOC 11l
The district court’s analysis of these cases helps shed light on the limited
circu_mstances in which a contractual term may be implied from a statut¢ or
resolution.

In Valdes, the co_ﬁrt found an implied contractual duty to make substantial
monthly PERS contributions where “there were lstatutory provisions mandating
- ongoing ‘compulsory employer contributions’ in specific codified amounts,
accompanied by a statement that these nﬁonthly contributions were ‘continuing
obligations of the State.”” (I ER12, quoting Valdes, 139 Cal. App, 3d at 782, 785-

796.) In Cahforﬁm Teachers, the court found th'at.ta_b.ics contained ina 1978

| statute that listed amounts to be paid into the Teacher’s Retirement Fund through
1995 and that “provided a formula fqr calculating funding in the ensuing years...
constituted ‘a straight-dut promise to pay fixed and determinable sums of money.”™
* (LBR12, quoting Cal. Teachers Ass'n, 155 Cal. App. 3d at 502 n4, 508 Both

cases “implied contractual obligations” “on the strength of assurances to be found

in the language of the governing statutes...” Claypool, 4 Cal. App.4th at 670,

' The “hasty generalization™ is applied to expert witness determinations under
Federal Rule of Evidence 702— not to judicial reasoning. Downs, 126 F.Supp.2d at
1098. : ' '
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In Claypool, the court declined to find “an imblied rightto a pafticulér Cola
fuhding methodology.” (I ER13, citing Claypool, 4 Cal. App. 4th at 669-670.)
Unlike Val;ies and California Teachers, the “statute at issue in .Claypool did not
-includ'c any assurances showing a commitment to permanency of funding,” and the
~ asserted right was ﬁot “I;ecessary to nﬁaintain the ﬁmd.a.mentai integrity' of the
.pension system.” (Id.) Claypool declined to find “*a vested right to coﬁtrol the
admini.stration of t.he-pian’” because “it would piaoé ‘a fundamental constraint on
the freedom of action of the Legislature.”” (/d.)

In Sappington, the cé_urt “declined to find that the retired gmploy.ees of the
Orange County Liﬁiﬁed school district had an implied right to receive free lifetime
PPO benefits.” (I BR13-14, citing Sappington, 119 Cal. App. 4th at 955-956.)
Although the Sappington plaintiffs identified “specific statlitory languége
purportedly granting their implied right,” the languagé was ambigﬁous, and the
other evidence plaintiffs provided, such as “the fact that the District had a 20-year
policy of providing the PPO benefits” did “‘not prove the District promised to
provide that option forever.”” (Id.) The Sappington court did not reach the issue
of whether the policy obligated the District to provide at least one ﬁliiy paid heaith

plan, such as free HMO coverage, “because the sole issue on appeal is whether the
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policy requires the District to pfovide free PPO coverage,” and to that, “the answer
isno.” Sappington, 119 Cal. App. 4th at 9355. |

Although REAQC contends that the district court required it to show “ah
© express legislative promise” (e.g., Op. Br. at 29, 30, 39), the district court’s
thorough analysis of the REAOC 111 decision demonstrates it understood when
legislative “intent to make a contract” is “clear” if not “express,” and is consistent
| with the summary provided by this Court in Sonoma County. | (1ER!1:2-4, quoting
REAOC 111, 52 Cal. 4th at 1187.). Sonoma Cnty., 708 F.3d at 1114-1117.2

Mindful of its mandate to “‘proceed cautiously both in identifying a contract
within the language of a. . . statute and defining the contours of any contractual
'obligation,’” the district court applied the above authbrity. (I ER15, quoting

REAOC III, 52 Cal.4th at 1188.)

2 California cases decided after REAOC III are all based on different facts and
legislative records, and none are counter to the district court’s interpretation of
REAOC III. See, e.g., Inter. Brotherhood v. City of Redding, 210 Cal. App. 4th
1114, 1120-1122 (2012) (no implied contract analysis because MOU language
expressly provided for the alleged benefit by referring to retirees “in the future™);
Requa v. Regents of the Univ. of Cal., 213 Cal. App. 4th 213 (2012) (Regents’
discretion to set compensation is not restricted by Section 25300); City of San
Diego v. Haas, 207 Cal. App. 4th 472, 495 (2012) (rejecting claim of vested rights
to certain retirement benefits because it was contrary to an MOU).
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a.  The District Court Looked to Board Resolutions to
- Determine the Parties' Contractual Rights and
Obligations, But Found None To Support REAOC’s
Claim.

The California Supreme Cour_t held that because REAOC contended that a

. unified pool was “deferred compensation,” Section 25300, combined with the
County ordinance fegardjng compénsation, mandate that “a court must look to
Board resolutions, inCluding those resolutions approving or rétifying MOU's (see
Gov. Code,. § 3505.1), to determine the parties’ contractual rights and obligations.”
REAOC III, 52 Cal. 4th at 1 184-1185, citing Van Riessen v. City of Santa Monica,
63 Cal.App.3d 193, 196 (1976); Codiﬁed Ordinances of Orange County Title 1,

_ D_iv. 3,-Art. I §. .1-3—2.. The court cited Van Riessen for the proposition that, “where
the municipal code stated that payment for ur_lused sick leave ‘may be further
regulated by resoiutidn or Memorandum(s) of Understanding,' plaintiff's failure to
identify a resolution or memorandum authorizing payment required denial of the
¢laim.” Id. at 1185.

Here, REAOC did not:-identify any Board resolution, including one adopting
an MOU, authorizing a contractual right to pooled rateé for any of its members. It
continues to rely solely on “the parties’ course of dealing and other extrinsic
evidence” to meet its burden of showing the Board’s intent. (Op. Br. at 2.)

Nevertheless, the district court looked to the legislative record to determine if there: |
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was a resolution that supported REAOC’s claims. (I ER15:26-18:4; see ER6:10-
15, referencing County’s submission of rate resolutio.ns from 1981 through 2009
and correspondmg record of approved MOUs.)

i Rate Resolutlons Are lelted to One Plan Year

The district court looked to Resolutlon 841460, the resolution REAOC
initially identified as creating pooled rates but later abandoned as the source qf any
contractual right. REAOC I, 632 F.Supp.2d at 986, As to the text of the resolution,
the district court found:

“Resolution 84-1460 does not diséUss pooling or .the

Subsidy for any period of time beyond the 1985 calendar

year, It simply included a bare-bones table listing the

.premium rates for that year.”
(I ER16:6-9, emphasis in origina}.) It contrasted Resolution 84-1460 with the
- statutes in cases ﬁnding imp!ied rights bﬁ/ observing that there was no language in
the resolution “indicating that pooling would be a ‘continuing obligation,”” and the
County “did not mandate the future amounts that it was required to contribute to
the retired employees’ health care premium rates.” (I ER16:1-6, citing Valdes, 139

Cal. App. 3d at 778; Cal. Teachers Ass’n, 155 Cal. App. 3d at 502 n.4.)




The court turned next to the circumstances surrounding passage of
Resolution 84-1460. (1 ER16:10-19.) Based on evidence provided by REAOC,
the court found that the “impetus for the ‘pooling’ methodology was a $900,000
shortfall in the budget for retiree healthcare due to a large accounting mistake,” as
the “Cdunty had been errdneously reporting retiree medical insurance claims as
active employee claims, which meant that premiums paid by retirees were far too |
low to cover the actual expenses.” (I ER4:14-18, citing Patton Decl., § 7; Harris
Decl., Dkt. No. 128,49 8.) This finding was also éupported by the staff report to the
Board, which “describes two ways to handle this budget shortfall: increase retiree
premiums by 112%, or "equalize[]" retiree and employee rates, res_ulting ina72%
increase to retiree rates.” (1 ER4:19-5:4, SER63.) Although staff recommended
the 72% increase, it did so “[w]ithout further justification or discussion.” (I ER
5:4-10;, SER63, 68.)

The district court concluded:

“The circumstances accompanying the passage of
Resolution 84-1460 suggest that it did not arise out of 2
bargained-for exchange with employees. Rather, the
County independently realized that it needed to correct
its past accounting mistake. To rectify this error, the
County had to raise retired employee premiums by either
72% or 112%. The County elected to raise them by the
still hefty 72%, which was only achieved by pooling

rates, indirectly resulting in the Subsidy. The bottom line
is that pooling was an immediate solution to an -




immediate problem. The Subsidy was a by-product of the
County's accounting clean-up. Nothing in Resolution 84-
1460 indicates that the County intended to grant a
lifetime benefit to retired employees. In fact, the
immediate effect of Resolution 84-1460 was to harm
retired employees by raising their premiums.”

(1 ER16:10-19 [empbhasis in original].)

Although REAOC did not rely on Resolution 84-1460 in its motion for
summary adjudication, REAOC finds fault with the district court’s analysis of it.
(Op. Br, at 43-46.) REAOC asserts that by choosing to raise retiree rates for 1985 -
by over 70% instead of 112% in order to correct the accounting error, the Board
conferred an “immediate benefit on retired employees.” (Op. Br. at 44.) Even if
these increased rates rﬁay be considered beneﬁqial, the r_esolutio_n does not
“:containf] an unambiguous element of exchange of consideration”” between the
County and the retirees, nor was it intended to last beyohd 1985. REAOC I, 52

" Cal.4th at 1186; Sonoma Cnty., 708 F.3d at 1117 (rejecting as inadequate the
unsuppotted legal conclusion that “the retirees per'fonned services as employees in
exchange for the County's promise to confer vested healtheare benefits upon -
them”), It was simply the County’s immediate fix to an accounting error. (I
‘ER16:10-19.)

Without citing to the record, REAOC asserts that the Board pooled the rates

for 1985 “knowing and intending that it would result in the ongoing subsidization
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of premiums of then-current retirees, and those active employees- that retired while
| the Pooled Rate Structure was in effect.” .(Op. Br. at 44-45; see also Op. Br.at 11+
12 [similar unsupported statements re “Board” “understanding” about continued
p.ooled rates].) REAOC relies only on the recollections of retirees Gaylan Hatris,
Russell Patton, and Dave Carlaw that the County decided to pool rates after
hearmg concerns from ret1ree$ about proposed rate increases. (See Op. Br.at 12,
citing 1T ER49:15-18, ER172:17—23.) REAOC does not cite to the resolution, its
agenda staff repdrt, or any other aspect of the legislative re.cord, and neither these
citations nor the legislative record described above 'support REAQC’s conclusion
that the Board had any “understanding” or intent that it would subsidize retiree
rates past 1988. Herxéberg v. Dignity Partners, Inc., 191 F.3d 1076, 1081, 1082
'(9th Cir.I 1991) (“This circuit relies on official committee reports when considering
legislative history, not stray comments by individuals or other materi.ais unrelated
to the statutory language or the committee reports”); Murphy v. Keysroke Steel &
Wire Co., 61 F.3d 560, 565, 567-568 (7th Cir. 1995) (rejecting “self-serving
statements of - etﬁployeeS' and Union officials offered to establish their
subjective belief that benefits vested”). The resolution was expressly limited to
1985 rates, there is nothing in the resolution or the ac_éompany'mg agenda sfaff

report to clearly and uninistakably indicate any intention to continue pooled rates




‘beyond 1.985, and thus there is no authprity for implying a eontrary temporal term
into the resolution.. (SER 59-68.) REAOC I, 52 Ca1.4fh at 1179, i181-1 182 (“as
a general matter, implied terms should never be read to vary express terms”).

Finally, REAOC states that the Board must have intended to convey a
contractual benefit because it pooled the rates in 1984 in the midst of an on_gomg
dispute with its unions over retiree medical benefits, (Op. Br. at 45.) Given that
this was not referen_ced in the 1984 resolution er accompanying staff report, or in
any MOU with the unions, it simply does net amount to “clear” or “unmistakable”
ev1dence of legislative intent. REAOC IH 52 Cal. 4th at 1186-1187.

| Regarding the subsequent rate resolutlons, the district court found that they
too were “devoid of any language reﬂectlng a-continuing obhgatlon to provide the
| Subsidy.” (I ER16:20-21.). It noted specifically that the “Board approved the
pooling policy on an annual basis, and limited its approval to the upcoming
calendar year only,” making “no commitment to the years beyond.” Ud. at
ER16:21-23.) It emphasiz'ed that the “later Resolutions explicitly calculate the

‘impact of discontinuing this policy.” (Id. at ER.16:22-27; see also SERI118, 152,
162, 168, 174, 180, 186, 193, 199] [reperts attached to resolutions approving rates

for 1991, 1994-2001].) The district court concluded correctly, “Overall, the
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legislative language reflects the Board's intent that the decision to continue
granting the Subsidy, or not, was its to make anew each year.” (I ER16:28-17:1.)

ii.  No Resolutions Approving MOUs Support a |
Right to Pooled Rates

'_l“he California Supreme Court un.derstood REAOC was seeking to imply a
term from an existing MOU, confirming the assurance REAOC made at oral
érgument that it was “seeking recognition only of an.impli.ed term of an existing
contract” REAOC III, 52 Cal. 4th at 1182, 1 183, 1185 (noting “County negotiated
and approved MOU's with its employee bargaiﬁing units during the relevant
.period” and that the “parties here entered into valid bilateral contracts governing
compensation;’). The court was thus careful to note that “a court must look to
Board resolutions, including those resolutions approving or ratifying MOU's (see
Gov, dee, § 3505. 1 ),. to determine the parties‘_ contractual rights and obligations.”
Id. at 1185 (emphasis added), citing Van Riessen, 63 Cal.App.3d at 196 {denial of
claim where plaintiff could not identify resolution or MOU). |

A theory that pooled rates were an implied term of the MOUs applicable to
REAOC members when they were County employees would require a court to -
look to Board resolutions approving those MOUs. Id. The County idéntiﬁed-
seven unjons in its summary judgment motion. (VIER1020, Y5, 6.) REAOC has

never identified the unions that represented its members, nor has it identified an




actual MOU, or a resolution approving an MOU, from which to imply the alleged

‘contractual right to pooled rates for any of its members. See REAOC 1,632

F.Supp.2d at 986, (I ER18:8-17; SER4:15-22.)

On appeal, REAOC points to the language __in.-the MOQUs that permits
employees io “change medical pla_ns.at dé.te of retirement,” arguing that the “price
that retiregs pay” to 'parti.cipate in the County’s group health plans is central to ﬁle
right to enroll in Céunty_ health care programs and that the pooled-rate subsidy was
importarit_to the retirees “in ﬁnanc_ial terms.” (Op. Br. at 34, 36,) But REAOC

never relied on that provision in the district court — presumably because it has |

~nothing to do with rates or the affordability of health plans, and it does nothing to

indicate clearly or unmistakably an intent to provide pooled rates. (Op. Br. at 33,

© 52n.8, citing V ER876, ER894, ER900, ER905, ER918, ER927, ER937, ER945.)

See Sappiﬁgron, 119 Cal. App. 4th at 955 (limiting “promise” to language of the

District policy and holding that retirees did not have vested right to free PPO

- coverage even though they “‘accepted” the benefit” for 20 years); San Diego

Police Officers Ass ’n; 568 F.3d at740 (“Were the recognition of constitutional

contract rights to be based on the importance of benefits to individuals rather than

“on the legislative intent to create such rights, the scope of rights protected by the
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Contracts Clause would be expanded well beyond the sphere dic_tate_‘d by traditional
| constitutional jurisprudehce”).
| Instead, REAOC argued in the district court “that lifetime. pooling rights
wefe a hidden term lurking in every ratified MOU, understood but never clearly
expressed.” (I ER18:8-17, emphasis in originai.) REAOC also focuses its claim
on appeal on course-of-conduct evidence: (1) Comments made during negotiations
over the 1993 MOUs that were never actually included in the MOUs or ﬁonsidered
by the Board; (2) alleged sfatements of the. County’s labor negotiators, accountants,
and actuarial officials, made during negotiaﬁons to restructure the retiree medical :
program., including deciding whether to split the pool; (3) alleged statements made
by the County’s lawyérs in defending the decision to split the pool; and (4) a 23"_
year “practice” of pooling rates. (Op.Br. at 46, 48-49, 51—55; 63.)

The district court declined REAOC’s request to “imply this hidden term, rot
from speciﬁc textual language, but from ext(insic evidenc’e; such as the parties’
post-1983 conduct, informal remarks, and infoﬁnatioﬁal booklets never
incorporated into any formal resolutions.” (I ER18:14-20:28, emphasis in

~original.) If'based its conclusion on REA OC 11, the cases upon which REAQC IIT

relied, and this Court’s decision in Harris. (I ER16:28-20:28.)
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This Court in Harris held that “[i]n order to state a claim for a contractual
right to the ._Grant, the Retirees mﬁst pleéd specific resolﬁtions or ordinances
éstablishing that right.” Harris, 682 F.3d at 1135, Where the alleged source of the
contractual right was the MOUs, this Court recognized the requirements, of Section |
25300, and required the retiree plaintiffs “to set dut sﬁeciﬁcally the terms of those
' MOUs'. on which their claim is prédicated.” Id. at 1134-1135. Tt found “without
merit” the retirees’ argument that “they do not have to identify specific terms inthe
MOUs.” Id. Because the alleged source of the implied right in both this case and
Harris is the MOUs, the district court correctly reached the same result.

REAOC criticizes the district court’s reasoning that it “must reach the same
conclusion” as Harris because it was “[flaced with a similar record.” (Op. Br. at
31, citing 1 ER14-15, 17-18.) But the district court was correct. The plain_’tiffs in- -
both cases are seeking to imply terms into MOUs. In Harris, the retirees sought to
imply a term into certain MOUs that would extend the Grant benefit beyond the
expiration date of those MOUs. In rejecting that claim, this Court found without
merit the retirees’ argument that “they do not have to identify specific terms in the
- MOUs,” and held that “the Retirees have failed to plead facts that suggest that the
County promised, in the MOUs or otherwise, to maintain the Grant as it existed on

the Retirees' respective dates of retirement.” Harris, 682 F.3d at 1135, In this



case, REAOC seeks té imply the pooii'ng. term itself into unspecified MOUS that
| ~are silent as to rate-setting methodology, as well as é term that would extend |
pooled rates beyond the expiration of any MOU. (Op. Br. at 4-5.)
| The only difference between the two cases is that there is actual language in
some MOUs related to the Grant benefit in Harrzs, but no language at all in any
MOU related to'the pooling methodology in the instant case, In both cases, the
duration clause of each MOU is a barrier to implying a term into aﬁy MOU that
would extend beyond the MOU’s expiration. Harris, 682 F.3dat 1135. Finding a
vested right based on no language in the MOU in this case, while declining to find
a vested right in the MOUs in Harris that acfually addressed the benéﬁt af issue
would “erroneousljr elevate(] extrinsic evidence above enacted language.” (1
ER19:15-16.) |

REAOC writes at length about statements Iﬁade about the pooling subsidj
during the negotiations leading up to-the 1993 Grant Plan and the MOUs
incorporating it. (Op. Br. at 12-18, 36, 46-49.) But the legislative _r'ecord dqes not
support a finding that the Board intended to grant a ve_sied right to pooled rates
through these ne.gotiations. First, .no agreements related td the pooling subsidy
made it into either the 1993 Plan or the MOUs that the Board considered and

approved. (Op. Br. at 4-5, 49 [conceding “the absence of an express reference to |




the Retiree Pfemium Subsidy in _thé‘ new MOUs"].) Se¢ Glendale City Emps."
Ass’n, Inc. v. City of Glendale (1975) 15 Cal.3d 328,.336 (1975) (only the
governing 'body‘s “favorable ‘determination’ engenders a binding agreement”);
Cal. Gov't Code § 3505.1; RUI One Corp. v. City of Berkeley, 371 F.3d 1137,
1147-1149 (9th Cir. 2004) (where, as here, there was an “integration clause,” any
agreements “that were not expressed in the written agreement \'uerle pfeéumptively o
supersé,_ded by the written agréement”). REAOC claims there ﬁas no language
regarding the pooling subsidy in the 1993 MOUs because “t;he Board did not feel it
necessary to changé the existing contract languag'e.,” but there is no Board action or:
"agenda staff report to support this claim, and REAOC does not provide any citation
to the reéord. (Op. Br. at 47'.)

Second, implying a vested pobled—rate term into the 1993 Grant Plan and
MOUs addptiné the 1993 Plan would contradict the express no-vesting provisions
of the 1993 Plan, the duration clauses of the MOUs, and the fact that the Board
continued to consider and vote on the rates each year. (1 ER16:28-17:6, ER17:26-
18:3.) See REAOC HI, 5 2 Cal. 4th at | 179.(“implied terms should never be read to |

~ vary express terms”), The no-vesting provisioh not only stated that the Plan did
not “create any vested rights to the beﬁeﬁts provided” under tﬁe Plan, but if also

stated that the “County, by establishing and maintaining this Plan, does not give
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any Employee, Retiree or any other person any legal or equitable right egaiﬁst the
- County or the Administrator.” (SERS 8-39 [Article 1.3].) This is directly contrary
to any clear legislative intent to create a vested fight to pooled rates by virtue of
creating this 1993 Grant Plan. REAOC tries to argue that the 1993 Plan’s no- |
- vesting provisions do not apply to poqled rates because “[i]t is undisputed that the
1993 Plan Docqrrien_t says nothing about _f_he Retiree Premium Subsidy,” while at
the same time arguing that a lifelong commitment to ﬁooled rates arose from the
negotiations for-the 1993 Plan. (Coxﬁpare Op. Br. at 67 and 46-49.) REAOC
cannot have it bbth ways. Either (1) pooled rates are neither an express nor
implied term of the 1993_ MOQUs because there is no Ianguage about them in any of
these legislative enectments, or (2) pooled rates are an implied term in the 1993
- MQOUs Iand the 1993 Plan ahd thus subject to the no-vesting provision. The district
court properly concluded that the express provisions of the Board-abproved 1993
Plan, which culminated from the seme negotiations as the 1993 MOUS, “is explicit
evidence of legislative intent regarding the question of vested retiree health
benefits, and it falls squarely on the County’s side.” (1 ER17:3-6.) |
Third, the Board adopted the 1993 Plan shortly after it had prevailed in the
OCEA litigation, and after another appellate court had found that another county

was “not c_ompeiled to offer retirees and active empioyees a health plan funded by
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a single and uﬁiform premium to both groups of insureds.” OCEA, 234 Cal. App.
3d at 836-837; Ventura Cnty. Retired Emps.' Ass'n, Iﬁc. v. Cnty. of Ventura, 228
Cal. App. 3d 1594, 1596-1597, 1599 (1991) (where County retirees.experienced
increas;:d premiums after being removed in 1987 “from the pool of active
employees receiving medical health benefits”). Alth_ougﬁ REAQC attempts to
discount the relevance of these cases (Op. Br. at 41-43), case law in effect Whén :
the resolutions approving the 1993 Plan and related MOUs were adopted is part of
the “circumstances” of a resolution’s adoption because “the legislature presumably
" had the doctrine of these cases in mind when it adopted the act now under

review...”. Dodge v. Bd. of Educ., 302 U.S. 74, 80-81, 58 S.Ct. 98 (1937). And
although REAQOC mis—characterize'_s th.e.trial and appeliate rulings in OCEA (Op.
Br. at 13-14), the end result'wés that the County prevailed' on the vested nghts and
statutory theories related to retiree health benefits. (See SERI8 {contrary to
REAOC’s assertioh, there is nothing in the trial court ruling limiting its no-vested-
rights holding to “future” benefits or active employeeé].) OCEA, 234 Cal. App. 3d
at 845 (County was not obligate:d. by statute to “provide retired persc;nnel_ with
health benefits equal in cost to those provided to active employees™).

Finally, this Court’s Sonoma County decision supports the district court’s

analysis. There, this Court conditioned the consideration of extrinsic evidence on




the plaintiff plausibly allegin_g “that the County created a co.ntr.act by means of a |
- formally énacited resolution which ratified an MOU, for instance...” Sonoma Cnty.,
708 F.3d at 1.1 16, n.4. It found that even though the MOQUs the plaintiffs submitted
in that case “support thé Association's allegation that the MOUs prbrnised
healthcare benefits,” the pr'offéred extrinsic evidence of legislative intent was
ingufficient to state a plausible claim for relief because the complaint did not
“establish that the resolutions, ordinances, and MOUs were the product ofa
bargained-for exchalige of consideration” 6r “plausibly point to a resolution or
ordinance that created the contract implying these benefits.” Jd. #t 1116-1117,
" citing REAOC III, 52 Cal.4th at 1185. It specifically noted that the plaintiff had
not alleged that the County’s Board of Supervisofs had “ratified the MOUS by
resolution or ordinénce; nor did the Aséociation submif copies of any such
resolutions or ordinances with the amended complaint.” Id. at 1117. Contrary to
REAQC’s contention that this case supports its theory of relying purely on
extrinsic evidence to determine legislative intent (Op. Br. at 30, citing Sonoma
County at 1116, n.4), the actual reéolution approving the actual MOU is required'
before this Court will embark Ion a review of extrinsic evidence. Id.

After rc;/iewing the 1egislative record, the district court correctly held that

REAOC had not met its “burden of proving that the relevant statutes or ordinances
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reflect ‘clear’ legislative intent to énter into such a contract,” as required by the
California Supreme Courf’s application of Section 25300. (1 ER2:14-19.) It noted
similarities with Claypool, “where the court found nb implied promise of
continued funding in the Cola legistation.” (I ER17:7-12, citing Claypool, 4 Cal.
App. 4th at 679.) “As here, the court in Claypool encounteted a toté_tl lack of
légisiative language assuring future funding, or stating that current funding would
not be decreased.” (id.) The wuﬁ’s analysis was correct, and its dec'i_sion should
be affirmed.

B. REAOC’s Attacks on the District Court’s Decision Do Not

Establish the Existence of an Enforceable Contract to Continue
the Pooling Methodo!ogy

1. REAOC’s Extrinsic Evidence is Unrelated to Any Actua!
Resolution and Does Not Save Its Claim

The County understands that “contractual rights may be implied from.an _
ordinance or resolution when the language or circumstances accompanying its
passage clearly evince a. legislat'we intent to create private rights of a contractual

‘nature enforceable against the county » REAOC I, 52 Cal. 4th at 1177. But
REAOC attempts to expand this phrase to encompass extrmsm evidence that is not
tethered to any legislation at issue. (Op.Br. at 37-41.) This ignores Section 25300
and does not find support in RE4AOC III or any other applicable authority. See,

e.g., Shannon v, United States, 512 U.S. 573, 583-584 (1994) (declining to give




“authoritative Weight to a single.passage of legislative history that is in no way
énchored in.the text of the statute”). REAOC Il requires courts to “look to Board .-
resolutions ... to determ.ine the parties' contractual rights and obligations.” 52 Cal,
4th at 1185, citing Cal. Gov’t Code § 25300. No reading of REA OC‘ IIT shows that
-a plaintiff can satisfy its heaﬁ_fy burden of evincing legislative intent én extrinsic
evidence élone, in the absence of a source resolution.

The district court properly concluded: “REOC turns thls analysis on i_ts head
| by. asking this C(.)Iurt to begin its inquiry with the partif;s‘ course of conduct and
other extrinsic evidence.” (I ER19:9-10.) It stated that this ‘.“reVersc parol
gvidence rule’” has Been firmly rejected “because it 'erroﬁeously elevates extrinsic
evidence above enacted language.” (Id. at ER 19: 14-16," qﬁoting Garcia v. U.S,,
469U.S. 70,78 (1984).) It concluded REAOC’s proposed analysis “improperly
shifts the burden of proof to the County,” even though it is “REOC's burden to
show that the County intended to grant a vgsted right'to such.beneﬁts, not the
County's burden to prove that a long-standing generous benefits policy was not de
facto deferred compensation.” (1 ER20:3-13, citing REAOC I1I, 52 Cal. 4th at
1190.) |

Although REAOC’s chief complaint is that the district court did not consider

its extrinsic evidence, the district court did address REAQC’s evidence that was
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| arguably related to an actual resoiution. or circumstances acco_mpanyirig passage of
such resolutions. (See I ER15:26-18:4.) For example, as discussed abo?e, the
parties’ course of conduct leading up to adoption of th_e 1993 MOUs dc-res not
clearly and uﬁmistakably evince legislative intent to create a vested right to pooled -
rates, particula;rly where implying subh a term 1s contrary to thé express terms of
the 1993 Plan, related MOUs, and annual rate resolutions. (Se¢ I ER16:28-17:6.)

As the district court properly found, the remainder of REAOC’s proffered
evidence had no .relation to any resolution or circumstances accompanying its
passage that cout_d help REAOC overcome the presumptio.n against implying
contractual rights i-nfo resolutions. |

First, REAOC relies primarily on its members’ personal recollections df
events decades earlier, notes, and proposals during negotiations — none of which
were part of any Board packets or items passed on by the Board that could be
“considered probative of the Board's legistative intent. Its stafément that the
“Board” recognizgd “that retiree medical benefits ‘vest’ u};Jon retireﬁlent_’_’ is based
onthe general recollections of individuai retirees Harris, Patton, Carlaw, and
Ronald Scott, and does not includc; a single citation to the legislative record. (Op.
~ Br. at 9, citing 11 ER54:14-16, ER60:13-15, ER177:6-14, ER265:22-266:2; Op. Br.

at 59, Il ER177:6-25.) For statements about what the “Board” unde.rstood,

i |
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“promised” and “confirmed” in approving the 1984 reselution,_ in labor
| negotiations during the 1980s and 1990s, and in negotiations for the 1993 Plan,
REAQC relies again solely on the recollections o.f retirees Harris, Carlaw, and . |
Patton, but does not include a single citation to the legislative record; there is no
citation to any action or direction from the Board. (See, e.g., Op. Br. at 12, citing -
II ER50:10-15, 56:26-28, 173:8-19; Op.Br, at 15, citing iI ER52:11—53:24,
ER58:1-24, ER175:8-176:10; Op. Br. at 16, citing VII ER1.216:25-1217:4, VI
ER1220, 1 ERS9:23;60:8, ER144-155; Op. Br. at 17, citing Il ER60:9-12, ER157-
168.) For statements that the County represented to the federal and state
governments that the Retiree Premium Suﬁsidy was compensation, REAQC relies
on the recollection of retiree Charles Hulse regarding reimbursements “for active
employees’ health insurance premiums ” and not on any Board action. (Op. Br. at
53, 22, citing VIII ER14$0-1461 .} Such reeollections are insufficient to show
legislative intent. Murphy, 61 F.3d at 565, 567-568; Hertzberg,191 F.3d at 1081,
1082; Garcia, 469 U.S. at 76 (same). |
Second, REAQC relies on its version of events surrounding the Board’s
decision to split the pool, including alleged statements of the County’s labor
negotiators, accountants, actuarial officials, and lawyere. (Op. Br. at 18-23, 51-33,
63.) IBut as the district court correctly held, “Nor will this Court rctreactively find

8
Ve




an implied right based on the circumstances surrounding the 2008 termination of
the pooling methodology” because “{t]his post-hoc evidence merely reflects the -
view of a subsequent legislature, which is ‘not controlling’ for purposes of
determining ‘the meaning of a prior legislative enactlhent.”’ (IER 19:24-20:22,
quoting Cal. Teachers Ass'n., 155 Cal. App. 3d at 50'6-07).- In addition, having
occurred years or decades after the Board would have a_p'proved any resolution

~ conveying the alleged right, these events would not have “accompanied” passage
of such a resolution and cannot be evidence of the Board’s legislative intent to
create a vested right. REAOC III, 52 Cal.4th at 1177,

REAOC contends that post-enactment statements by.County staff and
consultants can be evidence of legislative intent. -(Op. Br. at 18, 50, citing Beverly
Hills Firemen's Ass’n, Inc. v. City éf Beverly Hills, 119 Cal. App. 3d 620, 628
(1981) and 5 McQuillin, Municipal Corporations, §§ 20:45, 20:51.) But the court
in Beverly Hile. only turned to extrinsic evidence affer it found support in the text
of the applicable resolution, and even then the extrinsic evidence was further city
 council action. Beverly Hills, 119 Cal. App. 3d at 628, Beverly Hills sim.ply
confirms the importance of lobking first to reéoluticms .and to actual Board action.
As for McQuillin, Section 20:51 Iﬁrovides, in part, “the languége used in an

ordinance is to be construed in accordance with its meaning at the time the




ordinance was enacted father ’_chan-in 'accordance_with a. meaning that afterwards be
given it.” See also 5 McQuillin, Municipal Corporations, § 20:49 (“a city’s legal
arguments in a lawsuit to which it is a party are not ‘evidence’ of its interpretation
of its own ordinance”). |
| Although n.'ot necessary or fnaterial fora finding on the issue, the record

‘indicates that these individuals did not considér the pooled-rate methodology or
subsidy to be a vested right. REAOC argues that the County’s labor negotiations
over splitting the pool in 2006 is an admissibn that th: pooling methodology had
been a term of compensation in the MOUs, but this is b_ased onits |
mischaracterization of the deposition testirhony of Shelley Carlucei. (Op. Br.at 19-
20,51-54.) Ms. Carlucei corrected REAOC’s mischaracterization of her
testimony, attaching other portions of her' (__:leposition transéript._ (VI ER1152-1154,
11 5'7.-1 161.) She did nof testify that the pooling methodology was in the MOUs.
REAQC also claims Couniy employee Thomas Beckett co_mparéd the pooled-rate
subsidy to pensions, but nowhere is the word “pension” mentioned in the cited
testimony. (Op. Br. at 52, citing II] ER328:18-329:8) Mr. Beckett simply
confirms in that testimony that the pooled-rate subsidy was cl.assiﬁed as an OPEB
(“other post-empfoyment benefit”) for accounting purposes but that he had “never

seen” the definition of an OPEB requiring there to be an obligation on the part of




the County to pay it. (Id;) Finally, a]thou‘gh REAOC aséerts the 2005 valuation | :
report referred to the subsidy from pooled rates as an .“underlying promise” during
its discussion of the general accounting guidelines of GASB 45, the prior section:
of the report states, “The plan is assumed to be ongoing for cost purposes. This
does not imply that an ob_ligaﬁbn to continue the plan exists.” (Op. Br. at 52-53,
21,.citing IV ER572; IV ER 567.)

Finaily, REAOQC asserts a December 2007 Citi_;_:ens" Report from the
Coﬁnty’s Auditor-Controller characterized the pooled-rate suﬁsidy as part of the
County’s compensation packagé, but the actual report does not mention pooling.

| (Op. Br. at 53, citing REAOC RIN, Exh. D at RJN 26, 28.) The relevant page
refers onlly to pension benefits and the “Retiree Medical Plan;” which provides the
Grant and has a no-vesting provision. The repoft is datéd December 12, 2007,
which was after the Board voted in 2006 to split the pool, 'and a month after
REAOC filed the instant case, and thus would not have listed pooled rates as an
itern of compensation. (RJN 28.) As with REAOC‘S other extrinsic evidence, a
2007 report could not have accompar_liéd passage of a resolution providing the
alleged benefit 14 to 23 years earlier, and does not clearly evince legislative intent

to create a vested right.




2. A23-Year Practice of Pooling Rates Is Not a Basis for
Implymg a Vested Contractual Right From the Legzsiatwe
Record in This  Case

The district court rejected REAOC’s claim that “the County's 23-year
practice of annually authorizing this g_eneroﬁs methodology morphed into an
implied contract requiring the County to guarantee this benefit for life.” (I
| | ERI :20-22, citing Sappington, 119 Cal. App. 4th at 954-55 [“‘The fact that the
District prov1decl a free PPO benefit for 20 years . does not prove.fhe District
pr0m1sed to provide that option forever”’] REAOC 11, 52 Cal. 4th at 1190.) See
- Schism v, U.S., 316 F.3d 1259, 1294, 1301 (Fed. Cir. 2002) (even where recruiters
made promises for free lifetime retiree health care for 50 years, plaintiffs could not
show Congressnonal intent to provide the benefit).

Under REAOC IIr's mterpretatlon of Sectlon 25300, it is simply not possible
for a contractual, vested right to develop over time, without the necessary focus on’
a resolution whose “lapgu_age or circumsténces accompanying its passage clearly
evincé a legislative intent to create private ri ghts of a contractual .nature
enforceable against the county.” Id. at .l 177, 1184-1185. Requiring legislative
‘intent to be clear from the circumstances accompanying a resolution's passage —
which necessarily occur at a particular point in time — is simply inconsistent with

REAOQC's view that a county-provided benefit can “become” contractual over time. -




REAOC’s cited authorities do not.hold otherwise. (Op.Br. at 54-55.)
REAOC feﬁes on Soroma County, but that casé held that facts alleged in the
complaint, including “MOUs, resolutions, ahd other documenits establishing the
County's long-standihg course of conduet” “}ere “not enough to survi.ve a motion
to dismiss: the complaint must also plausibly point to a resolution or ordinance that
created the contract implying theseé benefits.” Sonoma -Cnty., 708 F.3d-at1 116-
1117. REAOC also relies o.n.S'ou;‘hem Caliﬁmz’a Gas v. City of Santa Ana, but
that case relied on the “langliage” of the franchise/éontract at issug as well asa 50-
).fear. past practicé that confirmed its reading éf the contract. (Op. Br. at 55.) City
| | of Santa Ana, 336 F.3d 885, 892 (9th. Cir. 2(}03). REAOC cites a state |
administrative agency decision holding that Sacrémento was requifed to bargain
with unions over changing “the e‘ligibili.t)} cr'lterié for current employees-future
retirees’ participation” in retiree health insurance prograrris, but the decisioﬁ.states,
“Nor does this case address the veéting rights of retirees.” (Op. Br. at 55.); Sactq._
.C.ty. Attys Assmv. Cty. of Sacto., PERB Dec. No. 2043-M at 2, 5, .and pp- 9 n4, 12 |
of proposed decision (2009). REAOC cites Bernard v. City of Oakland, but that |
case agreed that “if the language is unambiguous, the plain meaning _governéand it
is unnecessary to resort to extrinsic sources 1o détermi_ne legislative intent.” (Op.

Br. at 55.) Bernard, 202 Cal. App. 4th 1553, 1560-1567 (2012).
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- Here, a 23-year practice of pooling rates, combined with annual rate
resolutions that considered the cost of pooling each year and approved rates for
only one plan year aﬁd no mote, ié insufficient to overcome the presumption that
the “pfac.tice” was simply a “policy” rﬁther than a contfactual obligation. REAOC
i, 52 Cal. 4th at 1185-1186. | |

3. REAOC’s Argument About the General Nature of
Retirement Benefits Does Not Help It Meet Its Burden Here

REAOC contends that “the very nature of retirement benefits” supports its
claim that the retirees had a vested right to pooled rates. (Op. Br. at 60-62, 37,
citing cases.) -But the general judicial characteriz_dﬁon of retirement benefits
cannot be evidence of the Board’s intent to create any specific right in this specéﬁ‘c
case. The California Supreme Court cited the same céSes REAOQC cites in order to
describe REAOC's claim in this case, but it nevertheless declined to decide
“[\‘N] hether that claim is valid...” REACC I1I, 52 Cal. 4th at 1185, 1190-1191,
citing ]\;favlet V. The Port of Seattle, 164 Wash.2d 818, 194 P.3d 221, 2_24, 231
(2008); Suastez v. Plastic Dress—Up Co., 31 Cal.3d 774, 780 (1982); Allied
Chémfcal .ar:zd Alkali Workers of America, Local Union No. 1 v. Pittsburgh Plate
Glass Co., Chemical Div,, 404 U.S. 157, 180, 92 S.Cx. 383 (1971). REAOC also
relies on California League of City Erﬁployee Associations v. Palos Verdes Library

District, 87 Cal. App. 3d 135, 140 (1978) (Op. Br. at 60), but the California
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Supremé. Court said that thét case’s “analysis was deficient in failing to focus
_exialic’;itly on 'the .legislative body's ihtent to create vested rights' or the plaintiff's
'heavy burden’ to demonstrate that intent.” Id, at 1187, 1190. Accordingly, “a
court must look to Board resolutions, including those resolutions approving or
ratifying MOU's (see Gov.Code, § 3505. 1), to determine the parties' contractual
rights énd obligations,” rather than the “general nature” of the allegedbeneﬁt. Id.
at 1185, |

- In any event, hone of the cited cases would require a finding of vested right
here. See, e.g., Allied _Chemz‘cdi, 404 U.S. at 17.6, fn. 17, 181, n. 20 (“the question
presented is not whether'fétirement rights are enforceable, bﬁt whetiler they are
subject to compulsory bargaining”); Int'l Bhd. of Elec. Workers v. Citizens
Telecomms. Co. of Cal., 549 F.3d 781, 783-788 (9th Cir. 2008) (union could
arbitrate a grievance related to changes to retiree medical benefits without
obtaining retiree consent; court did not address vested rights); Kistler v. Redwoods
Commaniiy College Disf., 15 Cal.App.4th 1326 (1993) (accrued vacation).

4.  REAOC’s Gratuity Argument Cannot Evince Legislative
Intent ' '

REAQC contends that if the pooled-rate subsidy is not compensation, then it
must be a gratuity. Because it would be absurd to call it a gratuity, REAQC

reasons, then it must be deferred compensation, (Op. Br. at 55-57.) This type of




..'logic is insufficient to meet REAOC’s heaQy burdén of showing legislative intent
to create a lifetime right to pooled rates. See Newmarker v.. Regents of the Uniﬁ. of
Cal., 160 Cal. App. 2d 640, 647-—648 (1958) (rejecting similar argument: “Nor is
. there any merit to plaintiffs’ argument that if sick lea.ve is not a vested right, itisa
gratuity which would amount to a gift of public monies in violation of article IV,
section 31 of the state Constitution™), |

C. If the District Court Erred In Findihg REAOC Could Not Meet

Its Burden, There Would Be Issues of Fact Over the Elements of
REAOC’s Claims '

If this Court found that despite the requirement of Section 25300, the district |
court erred in ﬁnding REAOC could not meet its burden of establishing a
| contractpal righfc to the speCiﬁc term at issue, there would be disputed issues of
méterial fact precluding summary adjudicatioh for REAOC in this case.

F_ir'st, there would be disputed issues of fact regarding the evidence upon
which REAOC relies to show a course of conduct created the implied contractual
| term See, e.g., Bower v. Bunker Hill Co., 725 F.2d 1221 (9th Cir. 1984}
(Sumﬁlary judgment improper where questions of fact existed as to parol evidence
of retiree medical benefits). Speciﬁcally, a retired Human Resources Director, as
retired.'Chief Negotiator and others speciﬁcaﬂy rejected the premise that the

County made any promises as to how long the Board would continue to pool rates. .



(See, e.g., Vi ER1123-1125, 1 6,10; SER1-3 (Cheek Decl., §f 5-7 [“....the County
never committed itself to set the premium$ in a pooled fashidn“]); VIER1167,9
~ 10.) REAOC's own witnesses admitted in their depositions that they were not
aware of any .contract requiring pooling and acknowledged the absence of any
commitment on the pa_ft of the Board to set health rates in any particular fashion.
(SER11 [Carlaw: “I’m not going to say I didn’t talk about the combined pool, but
there wasn’t & promise that. it would go on indeﬁnite:_ly”];’SERiil'] [retired
Benefits Manager Kautz was unaWam of the Board ever promising to continue a
pool.ing methodology for the duration of retirees’ lifetimes].) |

Second, there Would be disputed issues of fact over whéther the Couﬁty
- substantially impaired that right or whether restructuring the retiree medical
program was reasonable and necessary to serve an important public purpose.
REAOC I, 610 F.3d at 1102. Aftér the retiree medical program was restructured,
the 1993 Grant Plan survived, and retirees still participate in the County’s group
health plans at much the same levels as before. (CRIN, Exhs. A, B)

IX. CONCLUSION

The County’s efforts to address a chronic underfunding in its overall retiree
medical program enabled it to continue offering viable, group health insurance

options to its retirees. REAOC’s contractual impairment claims fail because they



are preinised on a “promise” or “éontmct” that the Board never madé, either
exprgssly or by implication under the analysis provided by the California Supreme
Court. The trial court properly granted summary judgment, and the judgment
should be affirmed. |
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