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Committee on Agriculture – U.S. House of Representatives 

Review of Derivatives Legislation: Feb. 3, 2009 

Witness: Tyson Slocum, Director, Public Citizen’s Energy Program 

 

Summary: This era of high energy prices is not a simple case of supply and demand, as the 

evidence suggests that weak or non-existent regulatory oversight of energy trading markets 

provides opportunity for energy companies and financial institutions to price-gouge Americans.  

 

- The volatility in energy prices wreaked havoc with the economy while making 

speculators wealthy. 

- This speculation was made possible by legislative and regulatory actions that deregulated 

these energy futures markets.  

- Speculators and unregulated energy traders have pushed prices beyond the supply-

demand fundamentals and into a speculative bubble in oil markets. 

- Congress can take two courses of action to provide relief: 

o Providing incentives to households to give them better access to alternatives to 

our dependence on oil 

o And restoring transparency to the futures markets where energy prices are set.  

- Stronger regulations over energy trading markets would reduce the level of speculation 

and limit the ability of commodity traders to engage in anti-competitive behavior that is 

contributing to record high prices. 

- The goal must be to address problems associated with Congressional and regulatory 

actions that deregulated energy trading markets, thus opening the door to harmful 

speculation and anti-competitive behavior. 

- Although the CFTC and Congress have taken some steps in the right direction, these 

actions are hardly enough to fix the problems that have caused energy prices to rise. 

- Public Citizen recommends four broad reforms: 

o Subject OTC trading to the same transparency and regulatory requirements to 

which regulated exchanges, such as NYMEX, must adhere, including the 

submission of Large Trader Reports which disclose key information of a trader’s 

activities.  

o Raise margin requirements so market participants will have to put up more of 

their own capital in order to trade energy contracts, and impose aggregate 

positions limits on non-commercial trading to reduce speculation. 

o Require foreign-based exchanges that trade U.S. energy products to be subjected 

to full U.S. regulatory oversight. 

o Impose legally-binding firewalls to limit energy traders from speculating on 

information gleaned from the company’s energy infrastructure affiliates or other 

such insider information, while at the same time allowing legitimate hedging 

operations. Congress must authorize the FTC and DOJ to place greater emphasis 

on evaluating anti-competitive practices that arise out of the nexus between 

control over hard assets like energy infrastructure and a firm’s energy trading 

operations. 

- The Derivatives Markets Transparency and Accountability Act of 2009 addresses most of 

Public Citizen’s recommendations.  
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- There are two areas of the bill which need improvement:  

o The bill should immediately subject OTC markets to the same regulatory 

oversight to which regulated exchanges such as NYMEX must adhere. 

o Second, the legislation should impose aggregate speculation limits over all 

markets to limit the ability of traders to engage in harmful speculation.  

Energy Trading Abuses Require Stronger Oversight 

- Two regulatory lapses are enabling anti-competitive practices in energy trading markets 

where prices of energy are set: 

o Oil companies, investment banks, and hedge funds are exploiting deregulated 

energy trading markets to manipulate energy prices. 

o Energy traders are speculating on information gleaned from their own company’s 

energy infrastructure affiliates, a type of legal “insider trading.” 

- After a series of deregulation moves by the CFTC and Congress, the futures markets have 

been increasingly driven by the OTC market. 

- These OTC and electronic markets have been serving more as pure speculative markets, 

rather than traditional volatility hedging or price discovery. 

The Consequences of Deregulation 

- The large purchases of crude oil futures contracts by speculators have, in effect, created 

an additional demand for oil, driving up the price of oil. 

- As a result of the Commodity Futures Modernization Act, participants in these newly-

deregulated energy trading markets are not required to file Large Trader Reports. 

- Allowing traders to escape basic information reporting leaves federal regulators with no 

tools to determine whether manipulation is occurring in energy trading markets. 

- Another result of the lack of transparency is that even some traders do not know what is 

occurring. 

- Natural gas markets are also victimized by these unregulated trading markets. 

- While the majority of industry analysts agree that the rise in speculation is fueling higher 

prices, there is one notable outlier: the federal government. 

- The CFTC’s finding is flawed for several reasons, including the fact that the role of 

hedge funds and other speculators on long-term trading was not included in the analysis. 

Latest Trading Trick: Energy Infrastructure Affiliate Abuses 

- Energy traders are investing and acquiring energy infrastructure assets because 

controlling pipelines and storage facilities affords their energy trading affiliates an 

“insider’s peek” into the physical movements of energy products unavailable to other 

energy traders.  

- Energy traders were actively engaging the physical infrastructure affiliates in an effort to 

glean information helpful for market manipulation strategies.  

- Financial firms like hedge funds and investment banks that normally would not purchase 

low-profit investments like oil and gasoline storage have been gaining ownership an/or 

leasing rights to these facilities mainly for the wealth of information that controlling 

energy infrastructure assets provides to help one’s energy traders manipulate trading 

markets. 

-  


