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Schapiro discusses the immediate importance of instituting regulations on the currently 

highly unregulated market for OTC derivatives.  Her testimony expands on Geithner’s testimony 

about the newly proposed federal financial regulations, specifically on the SEC’s role.  She notes 

that any regulations should have the goals of protecting the public interest, managing systemic 

risk, and promoting capital formation.  To prevent the inappropriate marketing of OTC 

derivatives to unsophisticated parties, Schapiro proposes tiered regulations based on levels of 

sophistication and financial thresholds, including disclosure requirements.  She acknowledges 

that there is a close relationship between the securities markets and securities-related OTC 

derivatives, which she believes should be regulated by the SEC and all other OTC derivatives 

regulated by the CFTC.  She argues that Congress should clarify the definition of “securities” to 

explicitly include securities-related OTC derivatives and remove the exclusion of swaps from the 

current definition.  This would allow the SEC the necessary authority to regulate OTC 

derivatives and protect investors, maintain orderly and fair markets, and facilitate capital 

formation.  Major participants in OTC derivatives would be supervised by the SEC with the 

exception of OTC derivatives dealers that are also banks, which would be regulated by their 

federal banking regulator.  The SEC would set capital requirements, establish business conduct 

standards and recordkeeping and reporting requirements, and require major OTC participants to 

meet standards for the segregation of customer funds and securities.  In addition, registration 

requirements would be imposed on trading markets and clearing organizations for securities-

based OTC derivatives, leaving available the conditional exemption from exchange registration 
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provided under Regulation ATS.  The SEC would also increase transparency in these markets 

and require central counter-parties to impose margin requirements and other risk controls.   The 

SEC would subject clearing agencies to a fair access requirement.  In regards to OTC derivatives 

contracts that would be ineligible for central clearing, participants in individual transactions 

should not be allowed to externalize their costs or exacerbate systemic risk.  Market participants 

should incorporate all the risks their transactions pose, which would be achieved by capital and 

margin requirements.  Schapiro emphasizes that these regulations would be most effective if the 

U.S. coordinated with international regulatory authorities to establish uniform regulations.   

 


