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Summary: Overall, the NFA approves of the general goal of the bill; however, NFA’s main
concern with the legislation is in what it fails to contain. The NFA encourages the Committee to
revise the draft to prohibit—or at least regulate—Zelener-type contracts in commodities other
than currencies.

Customer Protection:

- Bad court decisions have created loopholes that leave customers without protection in
unregulated, non-transparent OTC futures-type markets.

- The precedents created by the Seventh Circuit’s approach in the Zelener case caused the
CFTC to lose enforcement cases relating to forex fraud.

- Thus, Congress plugged this loophole for forex contracts, but not for other
commodities—Ileading fraudsters to move their activities elsewhere.

- The NFA and the exchanges have proposed a fix to Zelener that goes beyond forex and
does not have unintended consequences.

- This approach creates a statutory presumption that leveraged or margined transactions
offered to retail customers are futures contracts if the retail customer does not have a
commercial use for the commodity or the ability to make or take delivery.

- This statutory presumption would prohibit off-exchange contracts —other than forex—
with retail customers when those contracts are used for price speculation.

Commission Resources:

- NFA supports the bill’s effort to provide the Commission with additional resources,

technology, and staffing.
Position Limits:

- NFA is concerned with the bill’s proposal to impose position limits on futures contracts
for excluded commodities.

- Position limits in excluded commodities serve no purpose except to reduce the liquidity
that helps banks and other institutions manage their risks.

Credit Default Swaps:

- Section 16 of the bill similarly poses an even greater threat to liquidity.

- This section appears to restrict the use of CDS to hedgers, thus eliminating speculators.

- While NFA supports efforts to create greater transparency and reducing systemic risk,
eliminating speculators from the CDS market will make it more difficult for firms to
manage their risk, thus adversely affecting these firms and the economy.

Mandatory Clearing of OTC Derivatives:

- Clearing in the futures markets works effectively and the spread of clearing to OTC
markets can be a very positive development.

- However, OTC derivatives are different than futures—many OTC instruments are quite
standardized and susceptible to clearing, while others are individualized and privately
negotiated and difficult to mark to a market.

- The draft bill attempts to address these problems by providing the CFTC with exemptive
authority; however, this authority is circumscribed.
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- Itis near impossible to draft legislation that takes into account all the factors that might
make it appropriate to exempt an OTC transaction from mandatory clearing.
- Thus, the bill should give the CFTC greater flexibility to exercise its exemptive authority.

Page 2



