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Witness: Edward Rosen, Clearly Gottlieb Steen & Hamilton LLP (also on behalf of Securities 

Industry and Financial Markets Association) 

Hearing: 2009 Derivatives Markets Transparency and Accountability Act (DMTAA) 

Date: February 4, 2009 

Link:  http://agriculture.house.gov/testimony/111/h020409/EdRosen.pdf 

 

Summary 

Rosen believes that OTC derivatives are extremely important to the functioning of the economy, 

but that many provisions in the DMTAA are too restrictive of the uses of these instruments. 

 

Prohibition of Naked CDS  

Rosen believes that the DMTAA’s prohibition of purchasing a CDS without having direct 

exposure would drive the corporate CDS market out of the U.S. 

 

 Rosen believes that CDS are important in allowing parties to hedge risk. 

 Trading of CDS would inevitably decrease as a result of this provision because they 

would become too costly and illiquid. 

 

Mandatory Clearing of OTC Derivatives 

Rosen believes that mandatory clearing for all OTC transactions is impractical and would worsen 

the credit crisis. 

 

 Not all OTC transactions can be cleared without incurring significant risk to the 

clearinghouse. 

 The requirement for market participants to pursue a prior exemption creates legal 

uncertainty and does not encourage new product development. 

 Customized OTC contracts are better suited for many conditions, such as hedge 

accounting. 

 

Position Limits for OTC Derivatives 

Rosen does not believe that there is a need to establish position limits on OTC derivatives. 

 

Elimination of Risk Management Exemption 

Rosen believes that the position limits exemptions have been narrowed too much by the 

DMTAA. 

 

 Rosen believes that there are many hedging and risk management activities that should be 

exempt from position limits. 

 There is no empirical evidence that non-commercial entities have caused any turmoil in 

the futures markets. 

 The proposed position limits would restrict futures trading that is not speculative and 

could disrupt commodity price formation. 

 Limiting the hedge exemption to commercial entities would increase their market share 

and make futures markets more vulnerable to price manipulation by commercial traders. 

 

http://agriculture.house.gov/testimony/111/h020409/EdRosen.pdf
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Carbon Credits 

Rosen does not agree with the DMTAA’s provision to trade carbon credit futures only on an 

exchange. 

 

 Rosen believes that the most liquid and efficient markets allow trading both on and off 

exchanges. 

 

OTC Reporting Requirements 

Rosen believes that the DMTAA’s provision to create comprehensive reporting requirements is 

more burdensome on the private sector than it is helpful to the CFTC. 

 

 Rosen supports the provision to categorize position data to enhance market surveillance. 

 

Foreign Boards of Trade 

Rosen does not agree with the DMTAA’s provision to impose U.S. rules on foreign boards of 

trade and believes that it could lead to regulatory retaliation by foreign regulators. 

 

 


