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Committee on Agriculture – U.S. House of Representatives 

Review of Derivatives Legislation: Feb. 3, 2009 

Witness: Terrence A. Duffy, Executive Chairman of CMA Group Inc. 

Executive Summary 

- CME group supports the statement of the bill‟s purpose and enhancing the enforcement 

capabilities and machinery of the CFTC.  

- However, it is essential that care be taken to avoid constraints on U.S. market that will 

further weaken the U.S. economy, damage the competitiveness of U.S. markets, or hurt 

consumers and produce less transparency.  

- CME does not agree that hard position limits play a constructive role with respect to 

commodities that are not physically delivered and commodities whose trading does not 

affect any physical delivery market.  

- CME does not agree that the CFTC should be the front-line regulator setting hard limits.  

- CME does not agree with the creation of „advisory‟ committees for setting hard limits in 

agriculture and energy products. 

- CME believes that the bill‟s direction to the Commission to define a bona fide hedging 

transaction is overly restrictive.  

- CME would be a major beneficiary of Section 13 of the bill, but is not confident in its 

practicality.  

- If OTC dealers do not embrace clearing, they can easily transact in another jurisdiction 

and avoid the obligations imposed by the draft bill.  

- Prohibitions or costly impediments to legitimate business activity in the U.S. will divert 

business to jurisdictions that adopt rational measures to deal with the causes and 

protection against future financial meltdowns.  

- Congress must shape its bill in recognitions of the reality of markets that operate in a 

global economy.  

- CME supports the proposed clarification that will enhance its ability to provide clearing 

services for CDS contracts in a manner that will not infringe on the SEC‟s regulatory 

responsibilities and that will allow for competition.  

- CME is concerned, though, that the bill will foreclose trading of CDSs in the U.S. 

Drafting and Technical Issues 

- Section 3. Speculative Limits and Transparency of Offshore Trading:  

o CME wonders why the bill‟s focus is restricted to financially settled contracts and 

does not include substantially identical physically settled contracts. 

o CME is concerned that this effort may induce retaliatory behavior from foreign 

governments or regulatory agencies that could impair business.  

- Section 4. Detailed Reporting and Disaggregation of Market Data: 

o CME believes it is unclear that a higher level of routine reporting for such traders 

is necessary or appropriate; the Commission is empowered to issue special calls 

for information without demonstrating any cause.  

o This section also requires swap dealers and index traders to report all positions on 

foreign boards of trade, regardless of whether those positions implicate any U.S. 

regulatory interests. 

o These provisions are unnecessary and impose a burden on the CFTC. 
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o Moreover, the provision that the Commission is required to publish “data on 

speculative positions relative to bona fide physical hedgers in those markets to the 

extent such information is available” will lead to highly misleading information.  

- Section 5. Transparency and Recordkeeping Authorities:  

o CME questions whether or subsection (a) is necessary in light of the special call 

provisions in subpart (b).  

- Section 6. Trading Limits To Prevent Excessive Speculation: 

o This section requires the Commission to: “establish limits on the amount of 

positions, as appropriate, other than bona fide hedge positions, that may by held 

by any person…” The mandatory limits apply to all commodities traded on 

regulated markets.  

o CME is concerned that this portion of the bill imposes conflicting standards and 

offers no guidance to the Commission on how those conflicts are to be resolved. 

o This section also requires that the Commission establish advisory committees 

with respect to agriculture based futures and energy based futures to advise the 

Commission on speculative position limits. 

o These committees are dominated by enterprises that have a direct interest in the 

markets on which they are advising, thus creating conflict. 

o Moreover, the bill offers no standard to direct the deliberations of these 

committees. 

o CME also believes that the bill‟s direction to the Commission to define a bona 

fide hedging transaction set out in Section 6 (2) is overly restrictive.  

o CME Group believes this limitation on hedge exemptions for swap dealers may 

limit the ability of commercial enterprises to execute strategies in the OTC market 

to meet their hedging needs.   

o This restriction contravenes the otherwise clear intent of the draft bill to limit 

systemic risk by driving OTC generated risk into a central counter party clearing 

context.  

- Section 8. Review of Prior Actions:  

o Section 8 of the draft bill imposes a burden on the Commission that is not 

justified and will divert it from responsibilities assigned to it in Section 7.  

- Section 11. Over-the-Counter Authority:  

o While CME is generally in support with this Section, but expects that 

representatives of the participants in the OTC market are more capable of 

discussing possible drafting issues. 

- Section 12. Expedited Process: 

o This section eliminates the salutary requirement that there be an emergency 

before the Commission is able to act precipitously. 

o CME does not believe this is appropriate. 

- Section 13. Certain Exclusions and Exemptions Available 

o  This section is intended to force certain transactions that were exempted from the 

exchange trading requirement and other Commission regulations onto a regulated 

trading platform or to be cleared by a CFTC Designated Clearing Organization or 

a comparable clearing house.  
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o CME is concerned that this provision will not produce its desired results, and will 

negatively impact the U.S. derivatives industry.  

- Section 14. Treatment of Emission Allowances and Offset Credits: 

o This section may potentially be read as a limitation on the authority to create 

futures contracts relating to the greening of the U.S. 

o CME believes that the language should be generalized in order to avoid such an 

implication.  

- Section 16. Limitation On Eligibility to Purchase a Credit Default Swap: 

o Section 16 is worded in such a manner that prohibits the use of CDS for any 

purpose.  

o Should the language be corrected, CME is still opposed to this section as an 

unwarranted restriction on free markets.  

 


