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Congress has found that the Act serves the public interest by promoting the use of liquid
and fair trading markets to assume and manage price risks in all facets of our economy,
while discovering prices that may be disseminated widely.

FIA supports those provisions which would strengthen CFTC market surveillance
capabilities and deter price manipulation, by adapting the current regulatory systems to
evolving market innovations.

FIA also supports the pro-competition decisions embodied in the Bill’s provisions.

On the other hand, FIA holds that many of the draft Bill’s provisions would disserve the
public interest by draining market liquidity, making hedging more costly, curbing
innovation and discouraging trading in the U.S.

FIA’s Principle Objections

FIA fears the bill would increase the cost of hedging and price risk management for U.S.
businesses—a particularly harmful result when these businesses are struggling to cope
with the recession.

The bill will increase price volatility by removing vital market liquidity through artificial
limits or outright prohibitions on participation in regulated exchange trading and OTC
transactions

The bill will disadvantage U.S. markets and firms by creating inadvertent incentives to
trade overseas both exchange-traded and OTC derivatives

The bill will weaken CFTC regulation by saddling the agency with responsibilities that
would be resource-intensive to perform with little corresponding public benefit.

FIAs major concerns center on provisions in Sections 6, 13, and 16 of the Bill.

Section 6

Section 6 would require the CFTC, under a costly advisory committee system, to impose
fixed speculative position limits on all commodities traded on regulated exchanges.
Under the bill, any business becomes a speculator if its futures position is not a substitute
for a transaction in the physical channel or does not arise from a change in value in an
asset or liability the business owns or service it provides.

FIA has seen no evidence to distrust the market surveillance capabilities of the CFTC,
especially when armed with the new special call reporting authority the Bill provides.
FIA does not believe that restricting the ability of businesses to hedge or manage price
risks on regulated exchange markets is appropriate.

Section 13

Section 13 of the Bill mandates clearing of all OTC derivative transactions, unless
exempted by the CFTC under strict criteria.

FIA is concerned that Sec. 13 could promote economic instability in the U.S.

A mandate may force derivatives clearing organizations to clear OTC products that are
not sufficiently standardized to be cleared safely.

Developing appropriate clearing systems takes time, and an indiscriminate statutory
mandate for immediate clearing of OTC products would add financial risk to clearing
members as well as the whole financial system as a whole.

Mandatory clearing could lead to uncertainty in credit and other markets.
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This Section would severely constrict the CFTC’s ability to exempt OTC transactions.
Consistent with Section 13, FIA believes in an open, competitive system whereby classes
of derivatives are first executed on exchange or dealer trading platforms as well as
bilaterally and then submitted for clearing.

Section 16

FIA believes provisions of Section 16 are anti-competitive and anti-innovation.

It appears to ban naked credit default swaps in OTC dealer markets, while allowing them
on exchange markets.

Provisions of Section 16 would also remove important liquidity from our credit markets
and could make credit itself more expensive for those in struggling businesses that are in
dire need of credit.

Removing liquidity provided by speculators leads to increased price volatility and costs
for hedgers.

The ban would also lead parties of the CDS market to conduct business overseas.

FIA believes the Committee should focus on improving the clearing provisions of Section
13, rather than banning liquidity providers from the CDS market or favoring exchanges
over OTC dealers.

CFTC Regulation

Any effort to rationalize federal financial regulation should learn from the CFTC’s
example and make certain to preserve the best features of the futures regulatory system.
One facet of the present regulatory system that must be maintained is the exclusive
jurisdiction of the CFTC over all facets of futures and related activities.

Other state or federal regulation should not duplicate or conflict with the CFTC’s
regulation of the futures markets.
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