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Civility and the Undocumented Alien

Leti Volpp

Introduction

In January 2013, Immigration and Customs Enforcement (ICE) agents
knocked on the door of the Phoenix home of Erika Andiola and arrested
her mother and brother. Andiola, cofounder of the Arizona DREAM Act
Coalition, is a prominent activist for the DREAM Act, a federal bill to grant
legal status to undocumented immigrants who were brought to the United
States as children.' Andiola had been arrested for civil disobedience outside
Senator John McCain’s Phoenix office, as well as at his office in the U.S.
Capitol.

Featured on the June 2012 cover of Time magazine, along with Jose
Antonio Vargas and other undocumented immigrants under the head-
line WE ARE AMERICANS - JUST NOT LEGALLY, Andiola was also one of four
DREAMers profiled in Davis Guggenheim’s film advocating passage
of the DREAM Act, The Dream Is Now. And Andiola, along with two
others, had sued the Senate with the help of Common Cause, challenging

Many thanks to Joseph Bui, Anuscheh Farahat, Arden Koehler, and especially Saba Ahmed for
research assistance, much gratitude to Richard Perry and the UC Berkeley Framing, Rights and
Immigration group for their comments, and profound thanks to Austin Sarat for inviting me to par-
ticipate in the Civility, Legality, and Justice in America Symposium.

' The DREAM (Development, Relief, and Education for Alien Minors) Act was first introduced
inthe U.S. Senate in 2001, and it would provide conditional permanent residency to immigrants
who had arrived in the United States before the age of sixteen, lived in the country continuously
for at least five years prior to the bill’s enactment, and who graduated from a U.S. high school,
among other qualifications. On the completion of two years of military service or college atten-
dance, the condition would be lifted to create legal permanent residency. The noncitizens who
would be the beneficiaries of the DREAM Act are known as DREAMers.
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70 Leti Volpp

the Senate filibuster as unconstitutional, after the DREAM Act was blocked
by a filibuster in December 2010.2

Andiola quickly posted a video on YouTube that went viral, with footage
of her crying, and with her saying:

Hello, my name is Erika. If I am talking to you right now it is because
my mother and brother were just taken by immigration.... I need
everybody to stop pretending that nothing is wrong, stop pretending
that we’re all just living normal lives, because were not. This could
happen to any of us anytime.

In response, the nationally syndicated columnist Ruben Navarrette pub-
lished a column titled “A DREAMer’s Nightmare,” asking, “Did you hear
about the DREAMer who got a rude awakening?™

As Navarrette describes, most DREAMers are “wise enough” to avoid
attention. But, in Navarrette’s words, a group of activists “think of them-
selves as full-fledged Americans who can get away with the kind of in-your-
face agitation that has been prevalent since the 1960s ... their arrogance
and radicalism alienates supporters and puts them in jeopardy.”s Although
the social media response to Andiola’s video was so fierce that ICE issued a
stay of removal, Navarrette wrote, “Andiola’s supporters insist that, if not for
her activism she wouldn’t have gotten the help she needed to free her fam-
ily members. That's true. But what they conveniently overlook is that, if not
for her activism, she might not have needed it.”

Even before the arrest of Andiola’s family, Navarrette had complained
that DREAMers were acting “like spoiled brats.” “I know just what a lot of
those so-called DREAMers deserve to get for Christmas: a scolding,” he
penned in his column. Why? “They don caps and gowns and disrupt com-
mittee hearings and occupy the offices of members of Congress. They dare

Lawrence Downes, “Questions for a Young Immigration-Rights Activist,” New York Times, April
10, 2013; Fernanda Santos, “After Immigration Arrests, Online Outcry, and Release,” New York
Times, January 11, 2013.

5 Elise Foley, “Erika Andiola, Undocumented Immigrant Activist, Urges ICE to Free Her Deta-
ined Family,” Huffington Post, January 11, 2013, http://svww.huffingtonpost.com/2013/01/n/erika-
andiola-undocumented-immigrant_n_2456792.html; Stephen Lemons, “DREAM Activist Erika
Andiola Says Mom and Brother Taken into Custody by ICE,” Phoenix New Times, January 11,
2013, ht‘tp://b]ogs‘phoenixne\\'times.com/bastard/201;/01/dream_acti\'ist_erika_andio]a_s.php‘

4+ Ruben Navarrette, “A DREAMer’s Nightmare,” San Jose Mercury News, January 15, 2013.

5 Ibid.

o TIhid.
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police to arrest them and then act surprised when it happens. They’re not
realistic, or respectful. They don’t ask. They demand.””

In criticizing DREAMers for “in-yourface agitation,” “arrogance,”
“radicalism,” and the failure to be “respectful,” Navarrette accused
Andiola and her cohort of a failure to follow the norms of civility. This
chapter will examine the law’s stance toward claims of uncivil behavior
when these claims are directed toward the alien. Civility can be under-
stood to refer both to the conduct of a citizen and to the borders of civil
expression. Political theorists who discuss civility assume as a discursive
frame the internal life of a bounded political community, where what is
put into question is the civility or incivility of the citizen. But what of the
alien, who lacks the formal status of citizenship? As a noncitizen within
the territorial bounds of the polity, the alien is disallowed to take part in the
defining political processes that might otherwise channel legitimate polit-
ical dissent. The alien, unlike the citizen, is not understood as an actor or a
robust creator of the political community. How, then, can we understand
this relationship between civility and the alien? More particularly, what of
the undocumented alien, defined as an illegitimate civil subject? Can the
undocumented alien’s public activity ever be heard within the political
boundaries of civility?

Defining Civility

Although civility is commonly reduced merely to niceties of social com-
portment — “opening doors for women, naughty children misbehaving in
public, and suppressing the desire to give others ‘the finger in traffic™ —
civility in recent decades has also functioned as a cri de coeur to address
a wide array of serious social problems, including violence, crime, and
social protest. One could look, for example, at the collection Civility and
Citizenship, edited by Edward Banfield, whose book jacket states that:

civility ... and citizenship ... are equally important and essential to
maintaining social order. The recent state of social pandemonium

Ruben Navarrette, “DREAMers Are Pushing Their Luck,” CNN.com, December 19, 2012,
http://ww.cnn.com/2012/12/19/opinion/navarette-dreamers.

Susan Herbst, Rude Democracy: Civility and Incivility in American Politics (Philadelphia, PA:
Temple University Press, 2010), 3.



72 Leti Volpp

and anarchy in Los Angeles and beyond demonstrates the current
relevancy of this argument.

Edward Banfield, along with his student and later colleague, James Q.
Wilson, invigorated the movement toward “order maintenance policing”
that subsequently underpinned “zero tolerance” policies and “broken
windows” theory.*® For proponents of order maintenance, these norms
of civility function to maintain a normative social order and to forestall
criminality.

Civility has been put forward not only as the panacea for social ills; its
lack has been judged to be responsible for social problems. In the 199os in
the United States the “decline in civility” emerged as an urgent concern.”
Some charged the new civility discourse as a strategic attempt to stifle
social dissent. Benjamin DeMott portrayed civility as a scam that seduces,
with a vocabulary of “common good, civic trust, communal participation,
social capital,” and with mischaracterizing inequity as a problem of tone.
Randall Kennedy described the turn to civility, particularly by “liberals and
related folk,” as a misplaced inclination, for civility is “deeply at odds with
what an invigorated liberalism requires: a willingness to fight loudly” — and
even rudely.B

In thinking through whether civility is a scam, a misplaced inclination,
or a necessary virtue, we must untangle what it means in contemporary
U.S. political discourse. To understand civility’s multivalent meaning
today requires turning to its history. I tease out from this history five specific
dimensions of civility. Even though they overlap in meaning, each concept
is also functionally distinct.

The term “civility” can be traced to the Latin term civilitas, which is
“derived from civis (a “citizen”), and therefore [makes] reference to man in

9 Edward C. Banfield, ed., Civility and Citizenship in Liberal Democratic Societies (Saint Paul,
MN: Professors World Peace Academy, 1992).

© Bernard E. Harcourt, Illusion of Order: The False Promise of Broken Windows Policing
(Cambridge, MA: Harvard University Press, 2005), 15.

" See, for example, Stephen L. Carter, Civility: Manners, Morals, and the Etiquette of Democracy
(New York: Harper Collins, 1998); Clarence Thomas, “A Return to Civility,” Tulsa Law Journal
33 (1997) 7-12.

= Benjamin DeMott, “Seduced by Civility: Political Manners and the Crisis of Democratic
Values,” Nation 263 (1996) 11-1q.

3 Randall Kennedy, “State of the Debate: The Case Against ‘Civility, The American Prospect,
Dec. 19, 2001, http://prospect.org/atticle/state-debate-case-against-civility/.
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his character as a citizen, or member of a state.”+ The term civilitas appeared
between the twelfth and fourteenth centuries in northern Italian city-states
to designate the legally codified status that constituted the citizen and deter-
mined his prerogatives.’ Much like the Greek concept of polis (which gave
us politics, policy, politeness, and police), civilitas defined an individual’s
membership in a particular civitas (city-state). Civilitas described, not the
active participation of citizens in the exercise of the sovereignty, but only a
passive political membership.”” I call this conception civility as citizenship
status.

Over time, a second sense of civility became increasingly important,
which related to culture and civilized behavior. Civility came to mean “the
state or condition of being civilized”; referred to “culture, refinement”; and
indexed “behavior and speech appropriate to civil interaction; politeness,
courtesy, consideration.”® Here, civility shares ground with its etymological
cousin, the city, where one continuously interacts with strangers."

Thus, civility began to emerge as the question of appropriate comport-
ment, as examined by sociologists, led by Norbert Elias. In The Civilizing
Process, Elias famously traced changes in table manners: for example, shift-
ing ideas in Europe from the thirteenth century to the eighteenth about
blowing one’s nose (when you blow, turn away so nothing falls on the table;
don’tblow your nose into the tablecloth; don’t blow your nose into the same
hand you eat with; don’t blow your nose onto your hat or clothes; blow your
nose into a handkerchief; don’t make a noise when you blow; don'’t stare
at what you have blown out; and immediately fold your handkerchief and
replace it in your pocket).> Elias’s work examines these changes in norms
in relation to the increasing centralization of power and control of violence

“ Emanuel Swedenborg, The Delights of Wisdom Concerning Conjugial Love, after Which
Follow the Pleasures of Insanity of Scortatory Love (1768, reprint: Manchester: R. & W. Dean,
1811), 253.

5 Paul Magnette: Citizenship: The History of an Idea (2005, reprint: London: European

Consortium for Political Research Press, 2008), 43-48.

I'am indebted to Richard Perry for this point.

7 Magnette suggests that we might analogize this early notion of “civility” to contemporary
“nationality” (Citizenship, 48).

5 “Civility,” Oxford English Dictionary, hitp://www.oed.com/view/Entry/335817redirected From=
civility#teid (last visited August 26, 2013; etymology and definitions I and III).

9 Barbara A. Misztal, Informality: Social Theory and Contemporary Practice (London: Routledge,
2000), 74.

* Norbert Elias, The Civilizing Process (1939, reprint: Oxford: Blackwell, 1978).
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in the hands of the emergent state. It is within this context that civility
norms evolve so as to discourage previously expressed forms of violence and
to encourage self-restraint as a means of curtailing aggression among indi-
viduals; civility thus emerges as an ongoing process of pacification.” (The
knife, for example, was transformed from a weapon to tableware. )

According to Nikolas Rose, the nineteenth century saw European civil-
ity take shape as the capacity of the bourgeois-self to exercise restraint on
its passions and affections so the self could enter into moral intercourse
with others.> Persons were to be regulated, not by political authori-
ties, but by codes of civility, reason, and orderliness, with conduct civi-
lized through techniques of self-mastery.?s Civil liberty or freedom thus
became inextricably linked to the norm of civility in that persons were
“freed” from birth status into the realms of the market and civil society.*
This shift linked the ethical domain of individual conduct to the political
domain of liberal policies of governance, inculcating behaviors (punctu-
ality, industry, moderation) appropriate to the new wage-relationship of
time-discipline. As Rose suggests, this emerging order was also a spatial
re-invention; towns were transformed from dangerous and unhygienic
aggregations of persons to well-ordered topographies for maintaining
morality and public health.>

We can observe here the connection between order maintenance polic-
ing and “civility codes” passed in various U.S. cities in the 19gos in order
to regiment the so-called quality of life in urban spaces. These codes pro-
scribed specific behaviors, making it a crime to sit or lie on sidewalks or
in bus shelters, sleep in public spaces, put one’s possessions on public
property for more than a short period of time, drink alcohol in public,
engage in public elimination, sell newspapers in public spaces, and pan-
handle aggressively.>” As such, they can be understood as a turn backward

*  Melanie White, “An Ambivalent Civility,” Canadian Journal of Sociology 31 (2006) 445-460.

* Nikolas Rose, Powers of Freedom: Reframing Political Thought (Cambridge: Cambridge
University Press, 1999).

5 Ibid.

= Ibid.

» Ross  Wolfe, “Civilization,” Charnel-House, http://thecharnelhouse.org /2012/06/03/

cilivization/#more-4089. See also E. P. Thompson, “Time, Work-Discipline and Industrial

Capitalism,” Past and Present 38 (1967): 56-97.

Rose, Powers of Freedom.

7 Katherine Beckett and Steve Herbert, Banished: The New Social Control in Urban America
(Oxford: Oxford University Press, 2010), 14.
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to the pre~Warren Court era of vagrancy and loitering laws that enforced
the moral and racial segmentation of public space. These civility codes
were aimed at the homeless, who as “citizens without shelter,” lack the pri-
vate space in which to “appropriately” regulate the self and whose appear-
ance in public space signifies disorder.® Here, “civility” — historically, a
term used to evaluate interactions in the public square — is now used in the
service of the constriction of public space, ceded to commercial interac-
tion. This notion of civility most clearly re-enacts citizenship in the mode of
“consumer citizenship,” as suggested by former president George W. Bush
when he asked the U.S. citizenry after 9/11 to exercise their patriotic duty by
going shopping.

This conception of civility foregrounds the regulation of bodily comport-
ment, courtesy, and self-control in the service of social order. Thus, this
notion of civility can be understood to correlate with restraint, individual
responsibility, and self-regulation —all qualities Ruben Navarrette criticizes
DREAMers as lacking. I am calling this second concept civility as self-
control.

A third conception of civility, important in political theory, casts civility
in relation to civic virtue (the qualities of good citizenship) and to a delib-
erative political process.® Political theorists think about civility in relation
to our treatment of strangers, our treatment of others within a political
community. What is in question is respect, mutual recognition, and toler-
ance, engendered via communication, discourse, and deliberation.>* Some
scholars emphasize the idea of a robust and heated discussion; whether

% Leonard C. Feldman, Citizens without Shelter: Homelessness, Democracy and Political
Exclusion (Ithaca, NY: Cornell University Press, 2004).

% Here civility bears a less rosy relationship to the market than appears in Jeremy Waldron’s

“Civility and Formality,” Chapter 2 in this volume, where he posits chilly market relations as a
model for how we think about civility.
Navarrette unfavorably characterizes DREAMers to their parents (who he says have “given
more, worked harder and made greater sacrifices”) and writes: “Gee, kids, can we get you any-
thing else? Maybe free massages the next time you stage a sit-in?...[I]n a country whose motto
has gone from “E Pluribus Unum” to “Gimme, gimme. Where’s mine?,” [DREAMers are] not
about to be left behind.” Navarrette, “DREAMers Are Pushing Their Luck.”

» For contrasting views on the relationship of civic virtue and civility, see Joan McGregor,
“Civility, Civic Virtue, and Citizenship,” in Civility and Its Discontents: Essays on Civic Virtue,
Toleration, and Cultural Fragmentation, ed. Christine T. Sistare (Lawrence: University of
Kansas Press, 2004), 29—42 and Linda C. McClain and James E. Fleming, “Some Questions for
Civil Society-Revivalists,” Chicago-Kent Law Review 75 (2000) 301-354.

= See, for example, Herbst, Rude Democracy, 1.
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one believes that discussion should be well-behaved and rational (as in
Habermas’s theory of “communicative action”) or should make room for
rude disagreement, depends on the underlying conception of the public
sphere.3 In either case, such a vision of civility supposes an active and par-
ticipatory citizenry who are communicating and deliberating, rather than a
passive and apathetic public. The focus here is on process, not substantive
outcome. As Teresa Bejan and Bryan Garsten similarly put it in this vol-
ume, the focus is on manners, not substance.+

Itis easy to criticize this concept of civility as containing an inherent con-
tradiction. Its ideal both requires toleration of difference — to be civil is to tol-
erate others and their difference —and suggests the limits of such toleration,
in that offensive difference is castas uncivil.3» As Wendy Brown tells us, there
are similar contradictions inherent to the concept of tolerance.:* Tolerance
suggests there is a dominant majority extending its beneficence to a minor-
ity community — I choose to tolerate you, or I choose to tolerate what you
do (what Herbert Marcuse famously termed “repressive tolerance”s”). This
tolerance poses both as a universal value and as an impartial practice, con-
cealing the fact that tolerance is always conferred by the dominant, eliding
how the recipient of tolerance is placed outside the universal and marked as
different, thereby cleansing the tolerant entity of all intolerance.:® Similarly,
civility offers itself as a universal value and as an impartial practice, while
masking how this self-declared civility aligns itself with the powerful and
casts the charge of incivility on the powerless — the powerless whom we

% Zizi Papacharissi, “Democracy Online: Civility, Politeness, and the Democratic Potential of
Online Political Discussion Groups,” New Media & Society 6 (2004): 259, 265-6. As Papacharissi
describes, Nancy Fraser characterizes Jiirgen Habermas’s vision of a public sphere where well-
behaved and rational actors engage in logical and reasonable discussion as reflecting a public
sphere where privileged men practice their skills of governance. See Nancy Fraser, “Rethinking
the Public Sphere: A Contribution to the Critique of Actually Existing Democracy,” in
Habermas and the Public Sphere, ed. C. Calhoun, 109-142 (Cambridge, MA: MIT Press, 1992).

s+ Teresa M. Bejan and Bryan Garsten, “The Difficult Work of Liberal Civility,” Chapter 1 in this
volume.

3 Bejan and Garsten similarly note that civilitarians call those who marginalize and silence other
voices “uncivil.”

3% Wendy Brown, Regulating Aversion: Tolerance in the Age of Identity and Empire (Princeton, NJ:
Princeton University Press, 2006).

7 Herbert Marcuse, “Repressive Tolerance,” in A Critique of Pure Tolerance, ed. Robert Paul
Wolff, Barrington Moore, Jr., and Herbert Marcuse (Boston: Beacon, 1969), 95-137.

% Brown, Regulating Aversion, 7. As an example, we could think here of how the tolerant “main-
stream” refuses to tolerate the so-called illiberal minority.
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can understand as the disenfranchised making a disruptive demand for
inclusion in the public realm.»

We could return here to the words of Ruben Navarrette, charging Erika
Andiola with uncivil behavior. Despite the contradictions inherent to this
notion of civility, this characterization of civility as the rules of discourse
that best facilitate a republican political project, is the focal point of politi-
cal theory literature on the subject. I call this concept civility as civic virtue.

A fourth idea of civility, which bears an ironic relationship to the idea
that civility stands for respect and tolerance, links civility’s invocation of
“being civilized” and “appropriate behavior” to racialization and colonial-
ism. In this sense, civility and its lack are used to police the line between the
civilized and the barbaric, the settler and the savage, the normative and the
deviant. Civility long functioned as the ideology of the civilizing mission —
la mission civilisatrice — differentiating not only identities within a society
but also societies from one another in a hierarchy of civilizations. As Daniel
Coleman suggests, this fourth concept of civility combines the temporal
notion of civilization as progress (central to both modernity and the colonial
mission) with the moral-ethical concept of a peaceful order fundamental
to the modern nation-state.#° Thus, cultivated and polite behavior became
essential to the production of the modern individual citizen, requiring the
disciplining of those subjects considered unfit.+

In this version of civility, civility distinguishes the civil from the
uncivil and gives civil subjects a mandate to manage the life circum-
stances of those perceived as uncivil.# The inspiration for some of this

% Linda Zerilli powerfully makes this argument in Chapter 4 of this volume. Melanie White
makes a related but different point, that civility as civic virtue contains within it a fundamental
ambivalence in that it serves as a technique of pacification, requiring all citizens to attempt
to cultivate respect, while at the same time operating as a technique of distinction, expecting
citizens to exercise practices that distinguish between civil forms of conduct (listening, etc.) and
other forms of conduct (silencing, etc.) This ambivalence enables civility to reflect the organi-
zation of power in a society. See White, “Ambivalent Civility,” 456—457.

+ Daniel Coleman, White Civility: The Literary Project of English Canada (Toronto: University of
Toronto Press, 2006).

+ Ibid.

+ Ibid. Coleman argues that English Canadian whiteness has been modeled on a specific form
of British civility that is a uniquely settler-colonial project. For other examples of scholars who
deploy civility in this sense, see Anindyo Roy, Civility and Empire: Literature and Culture in
British India, 1822-1922 (Abingdon, Oxon: Routledge, 2005): 1 (civility served as an “implicit
component in the British colonial project,” powerful for its subtle imposition of control and
effectuation of exclusion by establishing a normative code of imperial Britishness); Thy Phu,
Picturing Model Citizens: Civility in Asian American Visual Culture (Philadelphia: Temple
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scholarship is Homi Bhabha’s invocation of what he calls “sly civility,”
and his depiction of civility expressed in relation to empire, which actu-
ally presumes not democratic representation but despotism as, in John
Stuart Mill’s words, “the best mode of government for training the peo-
ple in what is specifically wanting to render them capable of higher civi-
lization.”# (One is reminded here of Mahatma Gandhi’s response to the
query “What do you think of Western civilization?”: “I think it would be
agood idea.”)

Thus, this fourth concept of civility casts civility not as a neutral or posi-
tive political value but as an ideological tool of hierarchical ordering. That
civility has enjoyed this valence might make us query how civility might
function, as Austin Sarat suggests in this volume, similarly to due process: as
an effective constraint on the powerful to encourage us to listen to the mar-
ginalized. In these contexts we see civility masquerading as universal value;
we could call this conception civility as civilizing discourse.

Finally, we can see that civility operates as a discursive tactic, selectively
invoked for purposes of silencing speech and repressing activity considered
rude, disruptive, intolerable, and intolerant. While Susan Herbst suggests
that this enables us to see civility as a tool in the arsenal of politics, allow-
ing us to escape an unproductive debate as to whether civility is “good” or
“bad,” it also seems true that, as Bernard Harcourt argues, the “ability to
brand a particular discourse as uncivil is itself a political accomplishment
that reflects a certain position of privilege.”+ Here, as Harcourt writes, those
who call for civility have the luxury of civility in that they already repre-
sent more dominant or mainstream political voices. In other words, the call
for civility serves those who already possess political power, those at greater
ease to be civil or to “perform civility,” while excluding those considered
uncivil.#

University Press, 2012) (civility is central to the formation of Asian America, lying at the heart of
the model minority figure associating quiescent conduct with discipline, chastising the unruly
and demanding radical); and Joy James, “Campaigns against ‘Blackness’: Criminality, Incivility,
and Election to Executive Office,” Critical Sociology 36 (2009) 2544 (criminality and incivility
are constructed as forms of “blackness” designated for discipline).

# Homi K. Bhabha, The Location of Culture (New York: Routledge, 1994): 96. Bhabha is citing
to John Stuart Mill, “On Liberty,” in Utilitarianism, Liberty, and Representative Government,
H.B. Acton (ed.) (London: J.M. Dent & Sons, 1972): 382—383.

+# Herbst, Rude Democracy, 6-9; Bernard E. Harcourt, “The Politics of Incivility,” Arizona Law
Review 54 (2012) 345-373, 348.

+  Harcourt, “Politics of Incivility.”
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Civility and Citizenship

If civility, then, can variously imbricate citizenship status, self-control,
civic virtue, and a civilizing mission, and can function as a discursive tac-
tic, what might these facts mean for the alien, the stranger, the noncitizen?
Before examining the relationship between citizenship and its contrary, the
alien, we must also think about what is meant by the concept of citizen-
ship, which itself implicates several distinct discourses, some conceptually
related to different conceptions of civility. Linda Bosniak’s untangling of
citizenship discourses provides us with a useful template,# although, as I
discuss, its exclusive focus on citizenship in relation to the state should be
supplemented by considering citizenship in relation to the market, to civil
society, and even to the private sphere.#”

The first vision of citizenship is citizenship as formal legal status. This
references formal juridical membership in a defined political community.
The notion of citizenship as formal legal status is analogous to what I have
called civility as citizenship status in considering political membership
against the figure who lacks it: the status noncitizen.

The second idea of citizenship is citizenship as rights, which signifies
the rights necessary to achieve full and equal membership in society. As
famously described by T. H. Marshall, this approach historically tracks
efforts to gain the enjoyment of rights in Western capitalist democracies.#*
Marshall suggested that the rights that citizenship protects have followed
a particular order in these societies: civil, then political, and finally, social
rights.+

In the United States, this vision of citizenship as rights is premised on a
liberal notion of rights, whereby every individual is presumptively entitled to

40 Linda Bosniak, “Citizenship Denationalized,” Indiana Journal of Global Legal Studies 7 (2000)
447-509-

7 See Margaret R. Somers, Genealogies of Citizenship: Markets, Statelessness, and the Right to
Have Rights (Cambridge: Cambridge University Press, 2008). See also Amanda Root, Market
Citizenship: Experiments in Democracy and Globalization (London: Sage, 2007) for a descrip-
tion of “market citizenship.” We could also think of the terms “fiscal citizenship,” “neoliberal
citizenship,” and “consumer citizenship.”

# T. H. Marshall, Class, Citizenship, and Social Development (Garden City, NY: Doubleday,
1964).

49 Ibid. For an explanation of why social citizenship has such limited salience in the United
States, see Nancy Fraser and Linda Gordon, “Contract vs. Charity: Why Is There No Social
Citizenship in the United States?” Socialist Review 22 (1992) 45-68.
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be treated by the state as a respected, responsible, and participating member.
We can understand this as an aspirational vision as opposed to a realized
one. We can relate the idea of citizenship as rights to my proposal of civil-
ity as self-control in that various groups throughout history have only been
considered recipients of rights when they are considered capable of rational
market-based interaction and have internalized modes of self-regulation.>
Relatedly, civility as a civilizing discourse only extended citizenship rights to
those recognized as citizens, rather than as subjects of state power.

The third notion is citizenship as political activity, positing political
engagement in the community as the basis for citizenship, as exempli-
fied both by republican theories that played a key role in the founding of
American democracy, as well as by a recent renaissance of civic republican-
ism. Against monarchism and feudalism, classic civil republicanism main-
tained that the protection of the common good was the goal of society; that
citizens had to be virtuous, through subordinating their private ends to this
public good; that to be virtuous, citizens had to exercise their own political
will and be active in political life; and that they were entitled to equality
under a representative, democratic system of laws.

At the founding of the republic, ownership of property was considered a
fundamental prerequisite to the making of the good citizen, tying the citi-
zen’s fate to that of the larger polity, giving the citizen a stake in the contro-
versies of the day but also providing a shield against corruption. This led
to all colonies but one mandating property ownership as a qualification to
vote, since those without property were considered to “have no wills of their
own.”s This underscores the relationship of citizenship to the market, as
structuring access to citizenship in the state.> One could also think here of

* See Fraser and Gordon, “Contract vs. Charity”; Ann Laura Stoler, ed., Haunted by Empire:
Geographies of Intimacy in North American History (Durham, NC: Duke University Press,
2006); Katherine Franke, “Becoming a Citizen: Reconstruction Era Regulation of African
American Marriages,” Yale Journal of Law and the Humanities 11 (1999) 251-309.

* Robert ]. Steinfeld, “Property and Suffrage in the Early American Republic,” Stanford Law
Review 41(1989) 335-376. Fora return of the idea of property qualifications for voting, see Robert
C. Ellickson, “Cities and Homeowners Associations,” University of Pennsylvania Law Review
130 (1982) 1519-1580; Frank Michelman, “Universal Resident Suffrage: A Liberal Defense,”
University of Pennsylvania Law Review 130 (1982) 1581-1588.

5 See Colin Crouch, Klaus Eder, and Damian Tambini, eds., Citizenship, Markets, and the State
(New York: Oxford University Press, 2001), 8: “In the historical rise of citizenship rights against
arbitrary aristocratic authority, the freedom afforded by property and markets played a major
role in the emergence of citizenship. The Biirger is both a citizen and a bourgeois.”
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the link between the term “property” and of civility’s synonym “propriety,”
reminding us that private policing via nuisance regulation functions like
public order maintenance policing to enforce codes of civility.ss

This then is the citizen conception of robust participation, of the citizen
who acts. Yet here we must make an additional move, from the “citizen who
acts” to the idea of “acts of citizenship.” As Engin Isin and Greg Nielsen
tell us, making this shift stretches us beyond the dominant liberal paradigm
of status, rights, obligation, and order considered only in relation to actors
who are already produced as citizens. Shifting from the “citizen who acts”
to “acts of citizenship” redirects the focus from doer to deed; this allows us to
examine acts whereby subjects constitute themselves as those to whom the
right to have rights is due, allowing citizenship to be an incipient project.*
We could think of this as citizenship as a verb — the practice of citizenship,
the performance of citizenship, or citizenship as engagement. My civility as
civic virtue is clearly related to citizenship as political activity.

The final discourse of citizenship is citizenship as identity, or citizenship
as solidarity, which refers to people’s collective experience of themselves, in
terms of their belonging to a particular community as expressed on the ter-
rain of culture. This version of citizenship concerns the citizen’s affective
ties of identification and solidarity. I intend my civility as civilizing discourse
to correspond with Bosniak’s citizenship as identity, as both of these concep-
tualizations focus on questions of who belongs as a member, as a citizen, or
as presumptively engaged in civility or not, although Bosniak’s focus is on
the citizen who imagines fellow members to be included in a network of
kinship or membership.5s In thinking about the identitarian notions of cit-
izenship — or in thinking of civility as civilizing — I find it essential to focus
on those who are excluded from membership or are thrust outside the com-
munity of citizenship or civility. My emphasis here is how those who clearly
enjoy citizenship perceive those excluded. This would include those who
are considered to be insufficiently self-regulating in the context of civil
society or the free market because of their identities. Considered to lack
both civility as self-control and citizenship as identity, they are seen as the

53 See D. Asher Ghertner, “Nuisance Talk and the Propriety of Property: Middle Class Discourses
of a Slum-Free Delhi,” Antipode 44 (2012) 1161-1187.

s Engin F. Isin and Greg M. Nielsen, “Introduction,” in Acts of Citizenship, ed. Engin F. Isin and
Greg M. Nielsen (London: Zed Books, 2008), 1-12, 2.

55 See Leti Volpp, “The Citizen and the Terrorist,” UCLA Law Review 49 (2002) 1575-1600.
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antithesis of the self-reliant, independent homo economicus underlying the
ideal model of the worthy citizen.® They inevitably fail the test of worthi-
ness as “human capital ”s7

In examining these citizenship discourses, it seems that traveling from the
first discourse to the fourth, the citizen-subject has an increasingly agentive
self. One might differentiate the discourses through understanding only the
first two, citizenship as formal legal status and citizenship as rights, as sites
where the citizen functions as the passive recipient of rights. But one could
argue that to be a naturalized citizen requires the action of the consenting
subject.’* One could also see the activity of the undocumented in pressing
for legalization (along with his or her subsequent citizenship status) as an
“act of citizenship.” One could also argue that citizenship as rights only
became realizable for certain citizens after their successful pursuit of those
rights. Nonetheless, conventional discussions of citizenship certainly focus
less on the citizen’s own activity in self-constituting citizenship as formal
legal status and citizenship as rights than in descriptions of the robust citi-
zenship of civic participation.

This third discourse, citizenship as political activity, requires the citizen
to function as an active subject, and the fourth discourse, citizenship as
identity, invokes the citizen’s sense of subjectivity. In my past writing, I have
suggested that racialization cuts against the promise of each of these dis-
courses, with formal de jure racial restrictions on citizenship as formal legal
status and citizenship as rights a strong current of American historical prac-
tice. Forms of discrimination more elusive and more difficult to identify
still haunt the modes of citizenship that require the citizen to function as an
active subject or that concern the citizen’s sense of subjectivity. Even when
particular groups are perceived as legitimate recipients of formal rights,

** This could include the homeless person of Feldman’s Citizens without Shelter, or the refu-
gee; see Aihwa Ong, Buddha Is Hiding: Refugees, Citizenship, the New America (Berkeley:
University of California Press, 2003).

77 Gary S. Becker, Human Capital: A Theoretical and Empirical Analysis, with Special Reference
to Education (1964, reprint: Chicago: University of Chicago Press, 1993).

» This is why it is more than a bit ironic that Peter Schuck and Rogers Smith, in seeking to revise
American forms of citizenship acquisition from an ascriptive model to a consent-based one, do
not choose to discard both ascriptive forms of acquisition by birth (jus soli and jus sanguinis) in
favor of citizenship through naturalization. They would retain jus sanguinis (but what could be
more accidental than the “choice” of your parents?) as well as jus soli for children of U.S. citizens
and legal permanent residents. See Peter H. Schuck and Rogers M. Smith, Citizenship without
Consent: Illegal Aliens in the American Polity (New Haven, CT: Yale University Press, 198s5).
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their political activity can cause discomfort, and unsettle the mainstream
“e pluribus unum” understanding, when their identity is not considered
constitutive of the American nation.»

Citizenship and the Alien

We can now come back to the discourses of citizenship in relation to the
alien. Most political theorists who discuss citizenship focus on its universal-
ist commitments and its inclusionary aspect — “citizenship in this internal
sense is understood to stand for a universalist ethic — of the inclusion and

165

incorporation of ‘everyone.”® In so doing, these theorists rely on the pre-

sumption of a bounded political community. But what if we focus on how
the borders of the political community are constituted? This requires our
consideration of the place of the alien in discussions of citizenship.

Aliens are denied the first type of citizenship, citizenship as formal
legal status; an alien is defined as a person who is not a citizen.5* But the
fact that citizenship is divisible into different discourses helps us see that
noncitizens — who are defined through their lack of the formal status of
citizenship — may yet be understood to enjoy certain other forms of citi-
zenship. What of citizenship as rights? Aliens do enjoy some rights in the
U.S. context, given a constitutional framework that protects persons. The

 Tam thinking here of Asian Americans. See Leti Volpp, “Obnoxious to Their Very Nature: Asian
Americans and Constitutional Citizenship,” Citizenship Studies 5 (2001) 57-72. There is also
discomfort associated with the idea that, say, Muslim Americans can represent the United States
citizenry as a matter of identity (witness the persistent attempt to “discredit” President Obama
by figuring him as Muslim rather than Christian).

% Linda Bosniak, The Citizen and the Alien: Dilemmas of Contemporary Membership (Princeton,

NJ: Princeton University Press, 2006), 2.

Ibid. For important work examining how political communities are created in the first instance,

see Jacqueline Stevens, States without Nations: Citizenship for Mortals (New York: Columbia

University Press, 2010); Jacqueline Stevens, Reproducing the State (Princeton, NJ: Princeton

University Press, 1999); Ayelet Shachar, The Birthright Lottery: Citizenship and Global

Inequality (Cambridge, MA: Harvard University Press, 2009); Bosniak, Citizen and the Alien.

Forasymposium examining Bosniak’s and Shachar’s books, see Leti Volpp, ed., “Denaturalizing

Citizenship: A Symposium on Linda Bosniak’s The Citizen and the Alien and Ayelet Shachar’s

The Birthright Lottery,” Issues in Legal Scholarship ¢ (2011).

* Aliens encompass a number of different statuses, primary among them legal permanent resi-
dents who have the ability to permanently reside in the United States, so long as they do not
do something that renders them removable; nonimmigrants, who are in the United States for
a temporary period of time and for a specific purpose (for example, as a tourist, a worker, a stu-
dent); and undocumented aliens.

01
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rights noncitizens can enjoy in the United States is governed by the legacy
of 21886 Supreme Court case, Yick Wo v. Hopkins, in which the Supreme
Court held that all persons within the territorial jurisdiction of the United
States — including aliens — were “persons” for the purpose of protection
under the Fourteenth Amendment. This has meant that in many realms,
aliens are entitled to be treated as any other person, regardless of their
citizenship status. Thus, aliens, including undocumented aliens, enjoy
the protections of the Fourth, Fifth, Sixth, and Eighth Amendments of
the Constitution in criminal proceedings. They enjoy expressive and
associational rights (with a particular exception). They have the right
to make contracts, own property, marry, and attend public school, and
are accorded protection under most protective labor and employment
legislation.®

Thus, personhood — and not citizenship — may instantiate the “right
to have [some] rights.”® The fact that aliens enjoy this kind of “territorial
personhood” is considered to reflect the idea that they can enjoy the “soft
inside” of the nation-state (somewhat) insulated from the “hard outside” of
border regulation.® Of course, the hard outside always follows the alien, in
terms of his or her continued vulnerability to deportation. We might thus
argue, paraphrasing Bosniak, that aliens enjoy many substantive citizen-
ship rights even in the absence of formal citizenship status, but the scope

5 Note here, the exception that the Supreme Courtin Reno v. American-Arab Anti-Discrimination
Committee (1999) held that “an alien unlawfully in this country has no constitutional right to
assertselective enforcement as a defense against his deportation.” A nearby footnote states: “Our
holding generally deprives deportable aliens of the defense of selective prosecution” (suggest-
ing that this would also be the case for legal permanent residents). This is not a blanket bar on
all First Amendment claims in removal hearings but indicates that a First Amendment claim
underlying a claim of selective prosecution (as in this case, where the noncitizens argued that
they were being selectively targeted because of their membership in the Popular Front for the
Liberation of Palestine, which violated their First Amendment rights to free speech and free
association) would not succeed.

6 Linda Bosniak, “Membership, Equality, and the Difference That Alienage Makes,” New York
University Law Review 69 (1994) 1047-1149. An exception here is backpay under the National
Labor Relations Act. See Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137 (2002).

65 See Bosniak, Citizen and the Alien, 117. This is obviously a reference to Hannah Arendt, The
Origins of Totalitarianism (1951, reprint: New York, Harcourt, Brace Jovanovich, 1968). The
idea of citizenship as the “right to have rights” subsequently appears in Supreme Court cases
addressing the involuntary expatriation of U.S. citizens, see for example, Perez v. Brownell, 356
U.S. 44, 64 (1958) (Chief Justice Warren, dissenting).

% Bosniak, Citizen and the Alien.
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of rights they enjoy is simultaneously constrained by virtue of citizenship’s
commitment to national exclusivity and closure.®”

Yet the rights aliens enjoy as persons do not generally extend to political
rights, which are almost exclusively reserved for U.S. citizens. As Daniel
Kanstroom suggests, polity participation is “prototypically accomplished by
voting, the practice most directly linked to political legitimacy in a democ-
racy.”® Voting is almost “universally denied to non-citizens in the United
States” and, in fact, unlawful voting constitutes both a ground for immigra-
tion removal of the noncitizen as well as the possibility of criminal charges.
The constitutional right to run for federal elective offices and the right
not to be discriminatorily denied the vote are also expressly limited to citi-
zens.® Employment considered to concern “public functions” (such as the
occupations of schoolteacher, police officer, probation officer) may also be
legally restricted to citizens.

Historically, the franchise was not always so restricted. Alien suffrage,
which began in the late 1700s and ended in the 19205, was open to legal
residents who had declared their intent to naturalize. At that point in
time, the ability to naturalize was racially restricted (as of 1790, to “free
white persons,” and then, as of 1870, additionally to “persons of African
nativity or descent”). This meant that the franchise was similarly racially
qualified. The franchise was also restricted to men — the case Minor v.
Happersett (1875) explained that the citizenship of (white) women did
not mean that they had the right to vote, serving as another illustration of
the partible nature of citizenship. Here, citizenship signifying member-
ship in the national polity was not coextensive with all rights of citizen-
ship.”” That the franchise was open to European immigrant men who had
declared their intent to naturalize reflected the fact that the polity saw
these men as “Americans in waiting,” eligible to participate in the proj-
ect of settlement of the Western frontier through receiving homesteader
land grants, and capable of functioning as full members of the American

Ibid., 100.

% Daniel Kanstroom, ““Alien’ Litigation as Polity-Participation: The Positive Power of a ‘Voteless
class of Litigants,” William & Mary Bill of Rights Journal 21 (2012): 399461, 404.

% Ibid. at 405—406.

7 On the complicated history of the intersection of racial and gendered bars to the formal status of

citizenship, see Leti Volpp, “Divesting Citizenship: On Asian American History and the Loss of

Citizenship Through Marriage,” UCLA Law Review 53 (2005) 405-483.
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polity. This franchise was additionally a strategy to encourage European
immigration.”

There have been various recent efforts, with mixed success, to expand the
suffrage to noncitizens at the local level in the United States.” Noncitizens
can vote in Chicago school board elections (as they could in New York City
from 1970 to 2003) and in several municipalities in Maryland.” We could
note here the question of local versus national membership and whether
aliens’ lack of national citizenship should preclude participation as a local
citizen. (The recent development of city identity cards by various munici-
palities suggests disagreement with that view.) We could also acknowledge
the normative question of whether noncitizens should have the right to
vote; as some have suggested, the presence of large numbers of nonciti-
zens who cannot participate in governance raises questions of democratic
legitimacy.

But political participation is not limited to voting. One could also think
about the broad categories of protest and public claims making, which
could encompass particular activities such as writing to a government
official, signing a petition for a political cause, volunteering for a political
candidate, donating money to a campaign or an organization, attending a
protest demonstration, participation in voter registration, encouraging oth-
ers to take political action, and filing litigation.™ If we view these broad
categories of activity as, in addition to voting, constituting the practice of
citizenship, then the participation of noncitizens in these activities suggests

7 Jamin R. Raskin, “Legal Aliens, Local Citizens: The Historical, Constitutional and Theoretical
Meanings of Alien Suffrage,” University of Pennsylvania Law Review 141 (1993) 1391-1470.

* For background on the failed attempt to allow noncitizen parents to vote in local school elec-
tions, see Tara Kini, “Sharing the Vote: Noncitizen Voting Rights in Local School Board
Elections,” California Law Review g3 (2005): 271-321.

3 Ron Hayduk, Democracy for All: Restoring Immigrant Voting Rights in the United States (New
York: Routledge, 2006).

7 On immigrant political activity outside formal political participation, see Dina Okamoto and
Kim Ebert, “Beyond the Ballot: Immigrant Collective Action in Gatewaysand New Destinations
in the United States,” Social Problems 57 (2010) 529-558; Kim Ebert and Dina G. Okamoto,
“Social Citizenship, Integration and Collective Action: Immigrant Civic Engagement in the
United States,” Social Forces 91 (2013) 12671292 (describing all forms but participation in voter
registration and litigation); Kathy Abrams, “Performative Citizenship and Political Claims-
Making in Arizona’s Immigrant Justice Movement,” paper presented at the Law and Society
Association Annual Meeting, Boston, MA, May 2013 (describing the participation of undoc-
umented immigrants in voter registration and get out the vote efforts); Kanstroom, “‘Alien’
Litigation” (on litigation).
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that citizenship as political activity does not require citizenship as formal
legal status. In this sense, these “acts of citizenship” are not the product of
citizenship but actually may be understood to produce citizenship.7s

Clearly, the political activity of aliens seems both enabled (these “broad
categories”) and constrained (the illegality of voting). Given this situation
of ambivalence, we might ask whether noncitizens’ political activity is thus
channeled toward more confrontational directions (such as protest) and
away from formal legal processes (voting) — a channeling that renders the
political activity of noncitizens more likely to be experienced as uncivil.
We might also ask whether the political activity of noncitizens, even when
engaged in whatwould be normally considered formal and appropriate legal
processes for expressing and influencing political opinion (e.g., campaign
donation), is perceived as uncivil because there is an implicit contradiction
between the activity and the identity of the actor. Here we might think of
Asian American campaign finance scandals of the 19gos and the perception
of the inappropriateness of “foreign” influence on American elections.”
This history might suggest that when an activity that, when engaged in by
a citizen, would be perceived as a positive display of robust citizenship is
experienced as inappropriate, discourteous, and wrong when engaged in
by a noncitizen, it is because the identity of the actor is believed to be mis-
aligned with the act.”

This brings us to the identitarian dimension of citizenship. It is often
taken as given that the alien stands outside the bonds of kinship and
solidarity that construct the U.S. nation. The imagined community of
nationhood has a universalist and inclusionary dimension, the collec-
tive cohering of “we the people.” Yet this is also taken to be a necessarily
bounded community, constructed through the exclusion of those who are
considered outside its edges. The alien is outside those edges, even when

s Peter Nyers, “No One Is Illegal between City and Nation,” in Engin F. Isin and Greg M.
Nielsen, eds., Acts of Citizenship, 160181, 163 (“acts of citizenship, therefore, produce citizens
and their others”).

© See Volpp, “Obnoxious to Their Very Nature.”

77 One could think here of the hostility directed toward Japanese farmers on the West Coast of the
United States, which precipitated the passage of Alien Land Laws, when the Japanese were in
fact the “yeoman farmers” lauded by Thomas Jefferson as the ideal citizen. The Japanese farm-
ers, of course, were immigrants incapable of the formal status of citizen as citizens ineligible
to naturalize under the racially restrictive laws. See Mae M. Ngai, Impossible Subjects: Illegal
Aliens and the Making of Modern America (Princeton, NJ: Princeton University Press, 2004).
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he or she lives inside the United States. The citizen and the alien are in
fact oppositional terms; placing them together evokes a dissonance, an
inappropriateness. That aliens are not considered citizens as a matter of
identity is evident in the observation that there are persons whose experi-
ence can be labeled “alien citizenship.” These are persons who enjoy the
formal status of citizenship but lack citizenship as a matter of identity. It is
alien citizenship that arguably enabled the incarceration of some 80,000
U.S. citizens of Japanese ancestry in internment camps for the duration
of the war.”®

Today, the most sharply oppositional relationship to the citizen seems
borne by the so-called illegal alien, whose very territorial presence is
considered a violation of the law, a law legislated by the citizenry, “we
the people.”” The citizen fancies himself the property owner of the U.S.
nation-state, in which the illegal alien is trespassing; the offense of the ille-
gality is thus experienced as a personal affront to the citizen via a confla-
tion of home and homeland (“You are trespassing on my property”). The
affront is also experienced as personal because the presence of the illegal
alien is experienced as a diminution of the worth of citizenship, in a kind
of zero-sum equation.

The illegal alien is viewed as having committed an original sin that can
only be expiated through “self-deportation,” facilitated by state-level m<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>