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BERKELEY LABOR CENTER, UNIVERSITY OF CALIFORNIA, BERKELEY

The Food Labor Research Center was launched in fall 2012 by Saru Jayaraman as a project of 
the Labor Center at the University of California, Berkeley. As a leader in the movement for food 
worker justice, Saru saw a gap in the study of the intersection of food and labor. While there are 
several university centers that focus on labor studies, and others that focus on food studies, 
the Food Labor Research Center at the University of California, Berkeley is the first academic 
institution anywhere in the country to focus on the intersection between food and labor is-
sues in the U.S. and abroad. For more information, please visit http://laborcenter.berkeley.edu/
topic/food-labor-research-center/.

INTERNATIONAL HUMAN RIGHTS LAW CLINIC  

UNIVERSITY OF CALIFORNIA, BERKELEY, SCHOOL OF LAW 

The International Human Rights Law Clinic (IHRLC) designs and implements innovative human 
rights projects to advance the struggle for justice on behalf of individuals and marginalized 
communities through advocacy, research, and policy development. The IHRLC employs an 
interdisciplinary model that leverages the intellectual capital of the university to provide innova-
tive solutions to emerging human rights issues. The IHRLC develops collaborative partnerships 
with researchers, scholars, and human rights activists worldwide. Students are integral to all 
phases of the IHRLC’s work and acquire unparalleled experience generating knowledge and 
employing strategies to address the most urgent human rights issues of our day. For more 
information, please visit www.humanrightsclinic.org. 

RESTAURANT OPPORTUNITIES CENTERS UNITED 

The Restaurant Opportunities Centers United was originally founded in New York after 
September 11th, 2001 to provide support to restaurant workers displaced as a result of the 
World Trade Center tragedy. ROC NY quickly grew to support restaurant workers all over 
New York City and advocate for improved wages and working conditions. ROC NY grew 
into ROC United, a national organization with a presence across the country, including in 
Miami, New Orleans, Houston, New Mexico, Michigan, Chicago, Philadelphia, Boston, Los 
Angeles, Oakland, Seattle, and Washington, DC. Over the last five years, ROC has won 13 
workplace justice campaigns against exploitative high-profile restaurant companies, obtaining 
more than $10 million and improvements in workplace policies for restaurant workers. ROC 
has also trained more than 1,000 restaurant workers to find good jobs and advance within 
the industry, published several ground-breaking reports on the restaurant industry, played an 
instrumental role in winning statewide minimum wage increases for tipped workers, orga-
nized 40 restaurant workers to open their own cooperatively-owned restaurant, and grown to 
include more than 13,000 restaurant workers from at least 26 states.  For more information, 
please visit http://rocunited.org.
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Back of the House

A restaurant industry term for placement and function of 
workers in a restaurant setting which generally refers to 
kitchen staff, including chefs, cooks, food preparation 
staff, dishwashers, and cleaners.

CEDAW 

The Committee on the Elimination of Discrimination 
against Women is a treaty-based body of the United 
Nations comprised of independent experts tasked with 
monitoring the implementation of the ICEDAW by its 
States party through a process of periodic reporting 
by the States and review and concluding observations 
made by the committee. The CEDAW also issues written 
decisions on individual and group complaints brought 
before it, initiates inquiries into situations of grave or 
systematic violations of women’s rights, and issues 
general recommendations interpreting the content of the 
ICEDAW and addressing thematic issues.

CESCR

The Committee on Economic, Social and Cultural 
Rights is a treaty-based body of the United Nations 
comprised of independent experts tasked with 
monitoring the implementation of the ICERD by 
its States party through a process of periodic 
reporting by the States and review and concluding 
observations made by the committee. The CESCR 
also issues written decisions on individual and inter-
state complaints brought before it; initiates inquiries 
into situations of grave or systematic violations of 
economic, social, and cultural rights; and issues general 
comments interpreting the content of the ICESCR.

FLSA

Fair Labor Standards Act

Front of the House

A restaurant industry term for placement and function of 
workers in a restaurant setting which generally refers to 
those interacting with guests in the front of the restaurant, 
including hosts, waitstaff, bussers, and runners.

ICCPR

International Covenant on Civil and Political Rights 

ICEDAW

International Convention on the Elimination of All Forms 
of Discrimination against Women 

ICERD

International Convention on the Elimination of All Forms 
of Racial Discrimination

ICESCR

International Covenant on Economic, Social and  
Cultural Rights 

ILO

International Labour Organization

UDHR 
Universal Declaration of Human Rights 

Workers of Color 
Refers to the categories of African American/black, 
Latino/a, Asian, American Indian, Native Hawaiian 
and Pacific islander, mixed race individuals, and other 
categories, as gathered by the Current Population 
Survey (CPS) and American Community Survey (ACS).

GLOSSARY
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The Universal Declaration of Human Rights recognizes that everyone who 
works has the right to just and favorable remuneration to ensure an ex-
istence worthy of human dignity.1 However, for many low-wage tipped 

workers in the U.S. restaurant industry these standards are out of reach. Rooted 
in exploitation of workers, the custom of tipping has evolved since its origins in 
the late nineteenth century. It has become codified in a two-tiered minimum wage 
system that denies tipped restaurant workers fair wages and basic labor protections. 
This report sheds light on the ways in which federal and state laws maintain this 
wage structure and enable working conditions in the restaurant industry that violate 
fundamental human rights protections for tipped workers, particularly women and 
people of color. This human rights analysis points to significant human rights depri-
vations and the need for new laws and policies. 

The Fair Labor Standards Act establishes a two-tiered wage system that sets 
the federal minimum wage (currently $7.25 per hour), as well as the subminimum 
wage for tipped workers (currently $2.13 per hour).2 Federal law requires that when 
the hourly wage, subsidized by tips, does not amount to $7.25, employers must pay 
workers the difference.3 Twenty-six states (and the District of Columbia) have a 
subminimum wage between $2.13 and $7.00 per hour.4 Eighteen states either have 
no state minimum wage or have adopted the federal subminimum wage of $2.13 as 
their tipped minimum wage.5 (Figure 1ES) 

Adequate minimum wages are a critical component of poverty alleviation. Table 
1ES shows tipped restaurant workers living in poverty at rates ranging from 1.4 
(District of Columbia) to 2.4 times (Pennsylvania) the average rate of each respective 
state’s employed population. This problem is compounded by that fact that approxi-
mately two-thirds of women employed in this sector earn the subminimum wage.6 
People of color comprise 44% of the workforce of the restaurant industry7 and 42% 
of restaurant workers earning at or below the minimum wage are people of color.8 
Within the restaurant industry, workers of color experience poverty at nearly twice 
the rate of white restaurant workers.9

EXECUTIVE SUMMARY

“I didn’t have very much 

money for food. You know 

how places throw away their 

food in the trash, like a pizza 

when no one picks it up… . 

I went over there, basically 

taking [discarded food] from 

the trash… .” 

—�27-year-old, white male 

working as a server in 

Boston, MA
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The social and economic marginalization of these 
workers exacerbates their vulnerability to human rights 
violations.

Some progress has been made at the state and local 
levels to raise the minimum wage. Importantly, several 
states across the United States (including the District 
of Columbia) that currently operate under a two-tiered 
minimum wage system are considering ballot measures or 
legislation to eliminate the subminimum wage.10

International human rights and core labor standards 
establish fundamental guarantees to promote dignified 
work and human prosperity.  Applying these internation-

ally accepted norms to the lived experiences of tipped 
workers earning subminimum wages in U.S. restaurants 
draws our urgent attention to the human impacts of the 
current system of regulation. 

Minimum wage fixing should constitute one element 
in a policy designed to overcome poverty and to ensure 
the satisfaction of the needs of all workers and their 
families, [and its] fundamental purpose should be to 
give wage earners necessary social protection as regards 
minimum permissible levels of wages.11

FIGURE 1ES

Minimum Wage Distribution for Tipped Workers

One Fair Wage

≥ $7

≥ $5

≥ $4

≥ $3 

> $2.13

$2.13
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Executive Summary

The subminimum wage structure violates the hu-
man rights to an adequate standard of living and to 
just and favorable remuneration of tipped restaurant 
workers. International principles to alleviate poverty 
and to promote human rights call on States to “ensure 
that all workers are paid a wage sufficient to enable them 
and their family to have access to an adequate standard 
of living.”12 In determining the minimum wage, inter-
national labor standards require States to take account 
of the necessity of enabling workers to maintain a suit-
able standard of living.13 Yet, tipped restaurant workers 
in the United States struggle to receive fair wages, and 
“wage theft” and other wage violations by employers are 
significant problems. The subminimum wage structure 
deprives workers of a living wage and the high poverty 
rates for low-wage tipped restaurant workers confirm 
that wage protections are inadequate and violate human 
rights guarantees. 

Health is a fundamental human right indispensable for 
the exercise of other human rights.14

The subminimum wage structure violates the 
human right to health of tipped restaurant workers. 
International human rights standards stipulate that “every 
human being is entitled to the enjoyment of the highest 
attainable standard of [physical and mental] health con-
ducive to living a life with dignity.”15 The right to health 
is linked to the right to work, as the enjoyment of good 
health enables work and the ability to work facilitates 
the realization of related rights, such as the right to food 
and the right to housing. Yet, access to affordable basic 

and preventive healthcare is beyond the reach of many 
tipped restaurant workers. A 2011 survey of over 4,000 
restaurant workers found that 90% did not have access 
to health insurance through their employer.16 Poverty 
levels among tipped workers are revealed in rates of food 
insecurity and reliance on public assistance programs. 
One study found that nearly half of all tipped workers 
rely on public assistance to supplement their income.17 
Thus, subminimum wages for tipped restaurant workers 
deprive them of full access to their human right to health.

Each [State Party] undertakes to declare and pursue a 
national policy designed to promote . . .  equality of op-
portunity and treatment in respect of employment and 
occupation, with a view to eliminating any discrimina-
tion in respect thereof.18

Tipped restaurant workers are vulnerable to dis-
crimination based on gender and race in violation of 
their human rights. The prohibition against discrimina-
tion is a fundamental, universally recognized right, which 
requires States to dismantle barriers to equal enjoyment 
of human rights. States are also called upon to develop 
policies and to promote practices that will effectively 
guarantee workers equal pay for equal work and access 
to advancement without regard to gender or race. 

Women are vulnerable to particular human rights 
violations in the workplace and the International Labour 
Organization (ILO) and U.N. human rights bodies rec-
ognize sexual harassment in the workplace as a violation 
of women’s fundamental human rights.19 One investiga-
tion concluded that workers in the U.S. food services 

	 National	 D.C.	 Delaware	 Illinois	 Louisiana	 Massachusetts	 Michigan	 Pennsylvania	 Texas

Overall	 12.3%	 11%	 10.1%	 11.5%	 13.9%	 11.9%	 12.9%	 10.1%	 13.8%

Tipped	 20.5%	 13.2%	 15.8%	 19.4%	 26.5%	 18.3%	 23.5%	 20.5%	 22.2%

Tipped Restaurant 	 23.7%	 14.8%	 20%	 22.2%	 32%	 20.7%	 28%	 23.7%	 25.3%

TABLE 1ES

Poverty Rate Overall Employed and Among Tipped and Tipped Restaurant Workers
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industry filed 37% of all claims of sexual harassment 
with the federal government during a 10-month period 
in 2011.20

Workers of color laboring in the U.S. restaurant 
industry are concentrated in the lowest-paid “front and 
back of the house” occupations such as cooks, dishwash-
ers, bussers, and runners while non-Hispanic whites are 
disproportionately found in higher paid “front of the 
house” positions like wait staff and managers.21 (Fig-
ure 2ES) In states with the subminimum wage, 25% of 
tipped restaurant workers of color live in poverty.22

In an industry populated mostly by women and 
people of color, this racial and wage hierarchy points to 
the failure of the U.S. government to regulate this sector 
adequately and constitutes discrimination under inter-
national standards.

Reflecting an international consensus regarding uni-
versal rights for workers, human rights instruments and 
ILO conventions and standards comprise a robust body 
of norms and best practices. The United States has an 
obligation to protect the fundamental human rights of its 
residents, particularly the rights of those who have been 
historically victims of discrimination and social marginal-
ization.  We have looked to these international standards 
to formulate our recommendations to policymakers to 
address the human rights deprivations surfaced by this 
report and to improve conditions for tipped restaurant 
workers in the United States.

“I sacrifice other things so I can afford birth 

control. And, I sacrifice eating the way that I 

should so my daughter can have everything 

that she needs—clothes, shoes, and toys 

and pay all her doctors’ visits. And, [I] make 

sure she is tak[en] care [of] before I make 

sure that I am tak[en] care of… . And that is 

something that every person in this industry 

suffers, the biggest issue that we suffer is 

not being able to budget.”

—�25-year-old, white female working as a 

bartender in Houston, TX

Workers of color are concentrated in the lowest paying occupations in the U.S. restaurant industry. 

100%

80%

60%

40%

20%

FIGURE 2ES

Percentage of White and Workers of Color in Select Restaurant Industry Occupations
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TO THE FEDERAL GOVERNMENT:

Promote the international human rights to an ad-
equate standard of living and to just and favorable 
remuneration:

• �Ensure compliance in the restaurant industry with fun-
damental international human rights that set a baseline 
for fair working conditions and an adequate standard of 
living, free of discrimination. 

• �Support legislation such as the Raise the Wage Act and 
the Pay Workers a Living Wage Act, which raise the 
federal minimum wage and eliminate the lower mini-
mum wage for tipped workers. Policymakers should 
dismantle laws and practices such as the tipped mini-
mum wage that effectively discriminate against women.  

Promote the international human right to health: 

• �Ensure that restaurant workers and their families have 
affordable access to healthcare. 

• �Address the unique challenges tipped restaurant work-
ers face in accessing affordable, adequate housing by 
eliminating the subminimum wage and expanding ex-
isting federal programs related to housing the poor. 

Promote the international right to protection from 
discrimination based on gender and race:

• �Strengthen anti-sexual harassment employment laws 
and enforcement efforts, and require written policies 
and training on sexual harassment, while strengthen-
ing workers’ voices on the job to ensure these laws are 
implemented. 

• �Support the Schedules that Work Act to prevent 
management’s abuse of scheduling that can be used to 
punish workers who try to practice their rights. Work-
ers’ refusal to accept sexualized behavior should not 
result in the loss of prime shifts.

• �Ensure working mothers are accorded paid leave in 
order to prevent discrimination against women on the 
grounds of marriage or maternity and to enable their 
effective right to work.

• �Support the Healthy Families Act (earned sick days) 
and the Family and Medical Insurance Leave Act (paid 
leave) so that women are less economically vulnerable 
to sexual harassment.

• �Support job-training programs that provide accessible, 
quality training to help women and workers of color 
gain special skills and advance within the industry. 

• �Initiate and support further study on sexual harassment 
and industry-specific measures to protect women from 
sexual violence in the workplace. 

• �Promote policy that ensures, free of discrimination, the 
right to free choice of profession and employment, the 
right to promotion and job security, and the right to 
receive vocational training and retraining.

TO STATE POLICYMAKERS & OFFICIALS:

Promote the international human right to work and 
fundamental employment standards:

• �Support state and local efforts to realize fundamental 
human rights of workers by raising the minimum wage 
and eliminating the tipped minimum wage, establish-
ing earned sick days and fair scheduling policies, and 
strengthening protections against sexual harassment 
and other abuses. 

• �Create incentives for employers who provide transpar-
ent internal promotion pathways.

• �Consider initiatives that prohibit racialized filters such 
as a criminal record information request of applicants 
(i.e., ‘ban the box’ initiatives).

Executive Summary

Based on this analysis, we make the following recommendations:
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A SINGLE MOTHER’S STRUGGLE  
TO LIVE WITH DIGNITY  
ON A SUBMINIMUM WAGE

As a black, single mother of two and the sole provider for her family, Jane* has struggled to make ends meet. She has 
worked nearly half of her life in the restaurant industry, recently working for just over a year as a server and bartender at 
a large chain restaurant in Detroit, Michigan. In this job, Jane earned $2.65 per hour plus tips, which were systematically 
garnished by management. Over an eight-hour shift, Jane was almost always required to work straight through, without 
a coffee or lunch break. As a tipped server, she was not entitled to paid sick or vacation leave.

It was not uncommon for Jane’s employer to cancel her scheduled shifts, limiting her ability to plan and control her 
finances, and placing her family in a precarious position.

[W]hen you tell me not to come in, I’m missing out on pay, which means I’m missing out on bill money, which 
causes me to be behind on bills or need to go ask someone else for money… . I’ve fallen behind on bills because 
of that… . It was very, very bad.

To avoid paying overtime, her employer would cancel her next shift if she was approaching forty hours of work in a 
week—a practice that deprived her of a whole day’s work and further reduced her earnings. 

While working for the national chain, Jane was forced to skip or reduce the size of her meals about twice a month. 
This happened when she was a few days away from a paycheck or hadn’t made enough tips that day to buy food. 
Although Jane has had a long career in the restaurant industry, she works multiple jobs and depends on public 
assistance programs to keep her family afloat. Her family receives food stamps and one of her children is provided 
free breakfast and lunch at school. Management never gave Jane a raise, and she witnessed coworkers with greater 
seniority argue with management to increase their pay.

At the restaurant, Jane suffered sexual harassment from both management and coworkers. She observed staff make 
homophobic remarks repeatedly to one of her coworkers. Management created an environment in which aggressive 
threats, yelling, cursing, and demeaning comments were commonplace.

There are both men and women servers in the restaurant but when [the owner] gets in his mood, he likes to 
yell at us and he says this thing, ‘Sell it lady,’ which I hate to the core, because to me it sounds like we are 
prostituting… . I’m serving food!

Jane draws a direct connection between the elimination of the tipped subminimum wage and an adequate standard 
of living that will allow her family to live a life of dignity.

[An increase in the minimum wage] would [mean] more stability. Oh Lord, so much more! Just not pressure, not 
worrying, being able to know that you have this amount of money coming in even if you don’t make enough tips. 
If you’re giving us $8 an hour, at least we know we’re making $8 an hour. We might not be getting tips, but at 
least we have the $8 an hour and I know I’ll be alright. I don’t have to worry, [if] I know I’m not coming in today or 
I can’t come in tomorrow… . Because, $2.65, that’s not enough for anyone at all. Just knowing that…I’m stable 
and that the house is taken care of—that would be perfect.

*A pseudonym has been used to protect the privacy of the worker.

6
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The Universal Declaration of Human Rights recognizes that everyone who 
works has the right to just and favorable remuneration to ensure an exis-
tence worthy of human dignity.23 However, for many low-wage workers in 

the U.S. restaurant industry these standards are out of reach. These workers find 
themselves trapped in a two-tiered minimum wage system that denies them fair 
wages and basic labor protections.24 This report sheds light on the ways in which the 
two-tiered wage structure and working conditions in the restaurant industry deny 
tipped workers in this sector access to fundamental human rights protections, and it 
points to areas in which domestic policy reform urgently is needed.

Many low-wage restaurant workers who prepare and serve food in restaurants 
across the country cannot afford to put food on their own tables.25 According to the 
Bureau of Labor Statistics, restaurant workers occupy seven of the ten lowest-paid 
occupations in the United States.26 Also, all non-supervisory restaurant occupations 
have a mean annual wage below $25,000.27

Enacted in 1938, the Fair Labor Standards Act established a two-tiered wage sys-
tem that sets the federal minimum wage (currently $7.25 per hour), as well as the 
subminimum wage for tipped workers (currently $2.13 per hour).28 Today, forty-three 
states operate under this two-tiered system,29 which relies on consumers to supple-
ment the hourly wages of tipped workers. Researchers have criticized this system for 
perpetuating poverty for tipped restaurant workers.30 The demographic and income 
data regarding this population bear out this assessment. These workers are at least two 
times more likely to live in poverty than the general U.S. population,31 despite the fact 
that most work long and hard to earn a living. The economic inequality experienced 
by workers in the restaurant industry hits women and people of color the hardest.32 
For instance, women make-up two-thirds of tipped restaurant workers in the country 
and 73% of these workers living in poverty are women.33 This wage structure also dis-
proportionately impacts workers of color. In states with no subminimum wage, 19% of 
workers of color in tipped restaurant worker occupations live below the poverty line, 
compared to 25% of workers of color in states with a subminimum wage.34

INTRODUCTION

“[T]hey don’t too much care 

about what you’ve got going 

on. They physically have to 

see you, in a sick state. So 

you literally have to go up 

there and say ‘hey, I’m sick. 

You see me, I’m sick, I need 

to leave.’ It’s like you literally 

have to get up out of your 

sick day to go show your 

face because they won’t 

believe you.”

—�31-year-old, black female 

working as a server  

in Troy, MI
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These figures highlight that low-wage tipped res-
taurant workers are particularly vulnerable to economic 
and social marginalization. International human rights 
law includes guarantees, like the right to a minimum 
wage and an adequate standard of living, that are de-
signed to combat poverty and promote work with 
human dignity. While the subminimum wage system for 
tipped workers has been the historic status quo in the 
United States, its adverse impacts on the human rights 
of low-wage tipped restaurant workers draw attention 
to the need for legal reform. 

The domestic laws that establish the two-tiered wage 
structure for tipped workers in the restaurant industry 
form the context for this report. Against this background, 
statistical data regarding demographics and poverty rates 
among tipped restaurant workers indicate some of the 
characteristics and impacts of this wage structure.35 These 
statistical data are supplemented by published research 
and secondary sources including scholarly articles, re-
ports by nongovernmental organizations, and newspaper 
articles. These sources indicate some important effects of 
the subminimum wage on tipped restaurant workers. This 
report analyzes these impacts using relevant international 
human rights standards enshrined in widely-recognized 
international and regional human rights treaties and ju-
risprudence, as well as International Labour Organization 
(ILO) instruments. Observations drawn from interviews 
with thirty-eight tipped restaurant workers earning a sub-
minimum wage who worked in states across the country 
and the District of Columbia, illustrate some of the per-
sonal impacts of the human rights issues identified by the 
international legal analysis and are reflected in the text 
boxes throughout this report.36

WHO IS A  
TIPPED WORKER?

There is no official list of tipped 

occupations and under federal 

law, any worker can be classified 

as a tipped worker if she 

customarily and regularly receives 

more than $30 per month in tips. 

Since 1966, customers have 

been responsible for paying for 

a substantial portion of tipped 

workers’ wages—a portion that 

has grown to account for over 

70% of the minimum hourly wage.

Sources: 29 U.S.C. 203(t); 29 C.F.R. 531.56(a).

“[A]bout a year and a half ago. . . I was working three serving jobs at 

once, and I had a DJ gig at night as well.  It was still hard for me to pay 

my bills, because, [at] two of the places, I was drawing solely on tips for 

income, and two of the places were extremely slow. And [at] the third 

place, the customers didn’t tip at a high percentage—they were just 

really bad at tips.”

—�32-year-old, white male working as a bartender and server in Detroit, MI
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A Brief History of Tipping in the United States 

The practice of tipping originated in Europe, and spread quickly throughout areas 
with a servant class.37 In the nineteenth century, Americans returning from travel 
abroad mimicked the practice to demonstrate their familiarity with the customs of 
Europe.38 While these Americans were the first to tip, research indicates that private 
companies encouraged the practice.39 In 1899, the New York Times criticized tipping 
as an unethical tactic used by employers to boost profits: 

The real takers of tips are the hotel and restaurant proprietors, the owners of steam-
ships, the offices [sic] and stock-holders of railways, and a dozen other classes of 
employers… every tip saves the payment of wages to an equal amount… . This 
throws a flood of light on the frequent assertions that the abolition of the tipping 
system is impossible.40

Toward the end of the nineteenth century, a powerful anti-tipping movement 
arose in the United States. Critics viewed the practice as un-American and undemo-
cratic. They argued that the custom was “degrading to the tip-takers who have to 
‘ask for favors’ instead of earning a fair wage, and that tipping makes the tip-takers 
servile,” thus creating a hierarchical class structure with “the tip givers being superior 
to tip takers.”41 However, opponents of tipping were not successful in stopping the 
practice, which spread after the end of the Civil War. 

The Pullman Train Company, and hospitality industries such as hotels and restau-
rants relied on their customers to pay part of their workers’ wages;42 those employed 
in positions such as hotel porters, bellboys, and barbers relied almost exclusively on 
customer tips for their income.43  George Pullman purposely fostered the “servile rela-
tions” characteristic of the anti-bellum South in train travel and almost exclusively 
employed black men as porters and black women as maids.44 Pullman became the 
largest employer of African Americans by the 1920s.45 Black workers organized in-

BACKGROUND 

“When I was there, there 

was only one manager who 

did the scheduling and, sad 

to say, that he was very, 

very biased in a sense that 

he would…give you a good 

schedule and he would take 

your request and honor…[it] 

based on whether he liked 

you or not.” 

—�25-year-old Latina working 

as a server in Houston, TX
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dependently through the Brotherhood of Sleeping Car 
Porters throughout the 1920s and 1930s to successfully 
eliminate tipping as a method of payment for porters and 
to improve the working conditions of railroad workers.46 
However, tipping became codified in federal law when the 
first minimum wage law, enacted in 1938, contained an 
exemption for businesses not engaged in interstate com-
merce, including chain restaurants.47 While Pullman 
workers won their right to a standard wage, restaurant 
workers did not.

Today, Europe has almost entirely eliminated the prac-
tice of tipping.48 The United States, on the other hand, 
maintains this custom in law, and tipping remains deeply 
ingrained in American culture and in the domestic restau-
rant industry, in particular.49 Like its earlier incarnation on 
Pullman’s trains, the modern American restaurant indus-
try is segregated economically along race and gender lines.  
According to a recent study by Restaurant Opportunities 
Centers United (ROC-United), “[w]omen and workers 
of color are largely concentrated in the lowest paying seg-
ments and sections of the restaurant industry.”50

FIGURE 1

Minimum Wage Distribution for Tipped Workers
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Federal Minimum Wage Laws 

The Fair Labor Standards Act (FLSA) became law in 
1938, and established basic labor protections for work-
ers, such as a 40-hour workweek, overtime protection, 
and the national minimum wage.51 However, lawmak-
ers excluded restaurant and other service workers from 
this landmark legislation.52 The 1966 amendments to 
the FLSA were especially significant. These revisions ex-
tended some new protections to hotel, restaurant, and 
other service workers, yet the amendments simultane-
ously “introduced an unprecedented new ‘subminimum 
wage’ for workers who customarily and regularly receive 
tips,” including restaurant workers.53 Since its establish-
ment, the subminimum wage has increased several times 
in the period from 1966 to 1991. However, the last in-
crease was almost a quarter-century ago, when it was set 
at $2.13 in 1991.54

In 1996, the subminimum wage was delinked from 
the federal minimum wage and was no longer required 
to increase at the same pace as the standard minimum 
wage.55 Since then, the minimum wage has increased 
to $7.25 per hour while the subminimum wage has re-

mained stagnant at $2.13 per hour.56 Federal law requires 
that when the hourly wage, subsidized by tips, does not 
amount to $7.25, employers must pay workers the dif-
ference.57 However, in practice, employers often fail to 
comply with the law.58 A federal review of employment 
records from 2010-2012 indicated that almost 84% of 
approximately 9,000 full-service restaurants had com-
mitted wage and hour violations.59 These violations 
involved 82,000 workers and included 1,170 incidents 
of improperly calculated wages for tipped, which resulted 
in approximately $5.5 million in back pay, and the federal 
government assessing $2.5 million in civil penalties.60

State Minimum Wage Laws

Only seven states (largely concentrated in the western 
region of the country) operate under a one-wage system, 
which requires employers to pay tipped and non-tipped 
workers the full state minimum wage, before tips.61 
Twenty-six states (and the District of Columbia) have a 
subminimum wage between $2.13 and $7.00 per hour.62 
Eighteen states either have no state minimum wage or 

	 National	 D.C.	 Delaware	 Illinois	 Louisiana	 Massachusetts	 Michigan	 Pennsylvania	 Texas

Subminimum Wage	 $2.13	 $2.77	 $2.23	 $4.95	 $2.13	 $3.00	 $3.10	 $2.83	 $2.13

All Occupations

Median Wage	 $17.09	 $31.20	 $18.03	 $17.59	 $15.20	 $21.48	 $16.70	 $17.13	 $16.18

Median Income	 $35,547.20	 $64,896.00	 $37,502.40	 $36,587.20	 $31,616.00	 $44,678.40	 $34,736.00	 $35,630.40	 $33,654.40 

Tipped Occupations

Median Wage	 $9.54	 $10.44	 $10.25	 $9.47	 $8.86	 $11.30	 $9.23	 $9.48	 $9.16

Median Income	 $15,874.56	 $21,715.20	 $15,990.00	 $14,773.20	 $16,125.20	 $17,628.00	 $14,398.80	 $14,788.80	 $16,671.20 

Tipped Restaurant Occupations

Median Wage	 $9.07	 $10.10	 $9.49	 $9.10	 $8.61	 $10.68	 $8.89	 $9.02	 $8.78

Median Income	 $14,149.20	 $21,008.00	 $14,804.40	 $14,196.00	 $13,431.60	 $16,660.80	 $12,481.56	 $12,664.08	 $14,609.92

TABLE 1

Subminimum Wage, Median Hourly Wage, and Median Annual Income of All, Tipped, and Tipped 
Restaurant Workers in Selected Subminimum Wage States and the District of Columbia

Background
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have adopted the federal subminimum wage of $2.13 as 
their tipped minimum wage.63 (Figure 1 and Table 1)

Notably, a number of major cities throughout the 
United States have increased their local minimum wage,64 
though such increases have not always benefitted tipped 
workers. Earlier this year, Los Angeles became the larg-
est city in the nation to enact a higher minimum wage 
law when it increased the city’s minimum wage to $15.00 
per hour (effective by the year 2020).65 While most of 
the cities that have raised the minimum wage are located 

in states with a single wage system,66 cities like Chicago, 
Louisville, and Santa Fe are located in states that retain a 
two-tiered system and thus, increases to their minimum 
wage do not always benefit tipped restaurant workers.67

Several states across the country (including the 
District of Columbia) that currently operate under a 
two-tiered minimum wage system are considering bal-
lot measures or legislation to eliminate the subminimum 
wage.68

ADVERSE IMPACTS OF WORKING CONDITIONS  
ON TIPPED WORKER WELFARE

Workers are entitled to “safe and healthy working conditions” under international law. This standard demands access 
to rest and leisure through the provision of rest periods, the reasonable limitation of working hours, paid vacations, 
remuneration for national holidays, sufficient advance notice of the work schedule, and consideration of the part-time 
restaurant workers’ needs and interests in setting the work schedule. 

Reasonable Working Hours, Rest Periods and Paid Leave
Experiences related by tipped restaurant workers interviewed for this report demonstrate the difficulties they encoun-
ter in securing adequate rest periods between shifts and paid leave from their employers.  

“I don’t want to go back. This is my first Thanksgiving in 7 years. Sometimes we didn’t even get a Thanksgiving meal 
in [the] restaurant.”—47-year-old, black female working as a server and bartender in Washington D.C. 

Scheduling Practices
Workers also describe how haphazard scheduling practices affect their economic well-being and non-work lives. 

“Because of days when you are expecting to work, and then they call you and tell you not to come in, that can mess 
you up because you’re working for tips. That’s how we make our money. And when you tell me not to come in, I’m 
missing out on pay, which means I’m missing out on bill money, which causes me to be behind on bills or need to 
go ask someone else for money. So yes, I’ve fallen behind on bills because of that… .  [I was told:] ‘Don’t come in 
today... you can go home early,’ like wow. It was very, very bad.” —31-year-old, black female working as a server and 
bartender in Troy, MI

“They’ll schedule you for a set schedule. For instance, you have to go in at noon, and work from noon till close. At 
close, that doesn’t mean your shift has ended, it means then you will have to work until they don’t need you any-
more….  Basically, you don’t work when they don’t need you, and you are required to work in excess when they do 
need you.” —37-year-old, white female working as a server in New Orleans, LA 

“When she started making the schedule it was like, ‘I’m going to need you at this time and it doesn’t matter really 
what you want’ kind of thing, even though I’d been working there for so long.  It just completely changed. It wasn’t 
fair at all.”—22-year-old, white female working as a server in Houston, TX  

Sources: ICESCR, arts. 7(b), 7(d), 24; ILO Convention No. 172, arts 3, 4(3)-(4); ILO Recommendation No. 179, art. 10; 
ILO Convention No. 111, art. 2(b); Recommendation concerning Part-Time Work (ILO No. 182) art. 12(1)-(2), adopted June 24, 1994.
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International law provides well-established, universal standards for workers that 
set a baseline for fair working conditions and an adequate standard of living. 
These international standards flow from several sources, including: the Universal 

Declaration of Human Rights (UDHR),69 the International Covenant on Econom-
ic, Social, and Cultural Rights (ICESCR),70 the Convention on the Elimination of 
All Forms of Discrimination against Women (ICEDAW),71 and the International 
Convention on the Elimination of All Forms of Racial Discrimination (ICERD).72 
International law also recognizes that wages must be paid directly to workers on a 
regular basis by their employers, and that fair and equal wages for equal work must 
be provided to all workers.73 Furthermore, international human rights law recognizes 
that the right to equal remuneration includes the right to employment benefits, and 
equal treatment with respect to work of equal value.74

Although the United States has ratified the ICERD and, therefore, is legally 
bound by its terms, the United States has signed but not ratified the ICESCR and 
ICEDAW. As a signatory, the United States has indicated its recognition of the rights 
contained in these instruments, and is obligated not to act in ways contrary to their 
intent, but is not legally bound by their terms.75

In the regional context, numerous human rights instruments promulgated 
through the Organization of American States (OAS) address labor standards.76 As 
a member of the OAS, the United States is bound by the Charter of the Organiza-
tion of American States and the American Declaration of the Rights and Duties of 
Man;77 the latter instrument enshrines the right to work.78

Similarly, the International Labour Organization (ILO) has promoted inter-
national labor rights and standards for almost a century. A tripartite organization 
established in 1919 as part of the Treaty of Versailles,79 the ILO has maintained a 
system of international labor standards that aim to promote equal opportunities for 
women and men to obtain decent work, “in conditions of freedom, equity, security, 
and dignity.”80 Drafted by States, employers, and workers, these standards either take 
the form of conventions, which are legally binding international treaties that may be 

INTERNATIONAL HUMAN RIGHTS 
ANALYSIS OF THE SUBMINIMUM 
WAGE STRUCTURE  
IN THE UNITED STATES  

“It is common practice in all 

restaurants that everyone 

always keeps track of 

their hours, because your 

paycheck will never represent 

what you worked.  And, it 

is a continuous battle, no 

matter where you work and 

no matter what position, to 

be chasing the bookkeepers 

down to get your proper 

check. That’s just  

common practice.” 

—�26-year-old, white female 

working as a garde- 

manger (pantry chef)  

in New Orleans, LA
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ratified by member States, or recommendations, which 
serve as non-binding guidelines.81 The United States has 
ratified twelve ILO conventions which are currently in 
force.82 However, the United States has not ratified any 
ILO treaties that directly protect tipped restaurant work-
ers. This analysis draws on ILO instruments relevant to 
tipped restaurant workers that, taken collectively, offer a 
robust set of standards that should guide law reform in 
this area.  

International Human Rights Guarantee 
an Adequate Standard of Living with 
Human Dignity for Workers

Minimum wage fixing should constitute one element 
in a policy designed to overcome poverty and to ensure 
the satisfaction of the needs of all workers and their 
families, [and its] fundamental purpose should be to 
give wage earners necessary social protection as regards 
minimum permissible levels of wages.83

The typical restaurant worker in the United States earns 
approximately $15,000 per year, or one-third of what the 
average American worker earns.84 Consequently, restau-
rant workers have higher rates of poverty or near-poverty 
than other workers.85 Tipped restaurant servers, in par-
ticular, live in poverty at nearly three times the rate of 
the total employed U.S. population.86 Women are con-
centrated in the bottom of the wage tier: approximately 
two-thirds of women in this sector earn the subminimum 
wage.87

The general poverty pattern for tipped workers em-
ployed in states with the subminimum wage reveals high 
rates of poverty. Tipped restaurant workers live in pov-
erty at rates ranging from 1.4 (District of Columbia) to 
2.4 times (Pennsylvania) the average rate of each respec-
tive state’s employed population. (Table 2)

The International Bill of Human Rights protects the 
right of workers and their families to an adequate standard 
of living, including adequate food, clothing, and housing, 
and to the continuous improvement of their living condi-
tions.88 Absent the guarantee of an adequate and stable 
minimum wage, tipped restaurant workers often struggle 
to work and live with dignity. The U.N. Committee on 
Economic, Social and Cultural Rights (CESCR) has 
stated: “[t]he right to work is essential for realizing other 
human rights and forms an inseparable and inherent part 
of human dignity. Every individual has the right to be able 
to work, allowing him/her to live in dignity.”89 Poverty and 
income inequality undermine the effective realization of 
human rights. “A family’s income is … one of the most im-
portant determinants of their economic well-being. Most 
working families depend on their income to meet their im-
mediate consumption needs… .”90

International standard setting has sought to promote 
a living minimum wage. In 2010, the International La-
bour Conference concluded that governments of member 
States should design and promote policies with regard to 
wages, hours, and other working conditions that “ensure a 
just share of the fruits of progress to all” and a “minimum 
living wage” to all workers.91 The Guiding Principles on 
Extreme Poverty and Human Rights also call on States 
to “ensure that all workers are paid a wage sufficient to en-
able them and their family to have access to an adequate 
standard of living.”92 The ILO has recognized that a liv-

	 National	 D.C.	 Delaware	 Illinois	 Louisiana	 Massachusetts	 Michigan	 Pennsylvania	 Texas

All	 12.3%	 11%	 10.1%	 11.5%	 13.9%	 11.9%	 12.9%	 10.1%	 13.8%

Tipped	 20.5%	 13.2%	 15.8%	 19.4%	 26.5%	 18.3%	 23.5%	 20.5%	 22.2%

Tipped Restaurant 	 23.7%	 14.8%	 20%	 22.2%	 32%	 20.7%	 28%	 23.7%	 25.3%

TABLE 2

Poverty Rate of All, Tipped, and Tipped Restaurant Workers in Selected Subminimum Wage States and the District of Columbia
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able minimum wage has the power to “increase demand 
and contribute to economic stability” while reducing pov-
erty and inequity.93

When determining the minimum wage, States 
should take account of the necessity of enabling work-
ers to maintain a suitable standard of living.94 Various 
elements, outlined in Article 3 of the ILO’s Minimum 
Wage Fixing Convention, should “so far as possible and 
appropriate in relation to national practice and condi-
tions” be taken into consideration in setting minimum 
wages including:

(a) the needs of workers and their families, taking into 
account the general level of wages in the country, the 
cost of living, social security benefits, and the relative 
living standards of other social groups; [and] 

(b) economic factors, including the requirements of 
economic development, levels of productivity and the 
desirability of attaining and maintaining a high level 
of employment.95 

International Human Rights Guarantee 
the Right to Just and Favorable 
Remuneration for Workers

The States Parties to the present Covenant recognize 
the right of everyone to the enjoyment of just and 
favourable conditions of work which ensure, in particu-
lar[,] . . . [r]emuneration which provides all workers, 
as a minimum, with . . . [f]air wages and equal remu-
neration for work of equal value without distinction of 
any kind, . . . [and a] decent living for themselves and 
their families . . . .96

The right of workers to just and favorable remuneration 
is a widely recognized international human right. The 
ICERD and the ICESCR both establish this right,97 
and ILO treaty law mandates fixed minimum wage rates, 
which are binding on employers and intended to help 
“protect disadvantaged groups of wage earners.”98 Fur-
thermore, the ILO convention on working conditions in 
hotels and restaurants provides that restaurant workers 

are entitled to payment of overtime in accordance with 
national law and practice.99 The accompanying ILO rec-
ommendation and additional instruments clarify that 
restaurant workers should be compensated for overtime 
work at a higher rate than their base hourly wage.100 
States should enforce these provisions by taking neces-
sary measures—through a system of supervision of rates 
actually being paid, penalties for infringements, and ap-
propriate penal or other sanctions for employers who 
violate the law—to ensure that wages are not paid at less 
than the minimum permissible rates.101 The ILO further 
recommends that a worker who has not been paid in ac-
cordance with the convention is entitled to recover the 
amount by which she has been underpaid.102

Tipped workers in the U.S. restaurant industry re-
port a variety of ways in which employers fail to pay them 
fully and fairly, despite domestic wage laws.103 Experts 
working in the field have coined such practices “wage 
theft”—a term which encompasses “paying workers less 
than the minimum wage or agreed-upon wage, requiring 
employees to work ‘off the clock’ without pay, failing to 
pay overtime, stealing tips, illegally deducting fees from 
wages owed, or simply not paying a worker at all.”104 Ac-
cordingly, the failure to pay the difference between the 
tipped subminimum wage and standard minimum wage 
when tips do not make up the difference also constitutes 
wage theft.  

International Human Rights Guarantee 
the Right to Health

Health is a fundamental human right indispensable for 
the exercise of other human rights.105

International human rights standards stipulate that “every 
human being is entitled to the enjoyment of the highest 
attainable standard of [physical and mental] health con-
ducive to living a life with dignity.”106  This means that 
workers should have available and accessible essential med-
icines as well as basic and preventive healthcare services.107 
The right to health is not limited to a right to healthcare, 

International Human R ights Analysis  of  the Subminimum Wage Structure in the United States
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but also includes access to food with nutritional value, 
housing, water, healthy working conditions, and a healthy 
environment.108 A safe workplace environment is one in 
which health hazards are minimized as far as reasonable 
or practicable.109 The right to health takes into account the 
individual’s biological and socio-economic preconditions as 
well as a State’s available resources.110 The right to health 
is linked to the right to work, as the enjoyment of good 
health enables work and the ability to work facilitates the 
realization of related rights, such as the right to food and 
the right to housing.111

ILO conventions require signatories ensure the 
provision of medical care and sick leave for workers.112 
Medical care must be afforded with a view to maintain-
ing, restoring, or improving an individual’s health and 
her ability to work and attend to her personal needs.113 
Furthermore, States should extend medical care and sick 
leave, by stages if necessary, to all economically active 
persons and their families.114 Beneficiaries should not 
be required to share in the costs of medical care if their 
“means do not exceed specific prescribed amounts.”115

These international standards reflect an under-
standing that access to the highest attainable standard 
of health depends upon the affordability of healthcare, 
which must be available equally to all workers without 
discrimination. As the Committee on Economic Social 
and Cultural Rights (CESCR) has stated:

Payment for health-care services, as well as services 
related to the underlying determinants of health, has 
to be based on the principle of equity, ensuring that 
these services, whether privately or publicly provided, 
are affordable for all, including socially disadvantaged 
groups. Equity demands that poorer households should 
not be disproportionately burdened with health expens-
es as compared to richer households.116

The U.S. Constitution does not contain the right to 
health. Federal provision of health coverage is generally 
limited to the poor, elderly, and disabled—those “who 
are deemed ‘deserving’” and coverage is “far from univer-
sal.”117 Nevertheless, Title VII of the Civil Rights Act of 
1964 prohibits discrimination on the basis of race, color, 
and national origin in programs and activities receiving 

federal financial assistance, including health care.118 At 
the same time, states are free to enact state constitutional 
provisions or other laws that recognize social and eco-
nomic rights,119 and at least one state recently has enacted 
legislation codifying the right to health.120

Yet, access to affordable, basic, and preventive health-
care is beyond the reach of many tipped restaurant 
workers. A 2011 survey of over 4,000 restaurant workers 
found that 90% did not have access to health insurance 
through their employer.121

The Right to Housing

[I]n order to be effective, strategies to address viola-
tions of the right to adequate housing must be based 
on an equality rights framework and must address 
the systemic patterns of discrimination and inequality 
that deprive particular groups of the equal enjoyment 
of that right.122

The right to housing is a component of the right to an 
adequate standard of living and is central to the enjoy-
ment of all economic, social, and cultural rights.123 As 
the highest U.N. expert on housing has stated: “The 
consequences of inadequate housing and homelessness 
are severe, with implications for almost every other hu-
man right,” including the rights to health, work and, in 
many cases, life.124 The right to housing requires not only 
shelter but adequate housing, which the committe that 
monitors implementation of the ICESCR defines to 
include: legal security of tenure; availability of services, 
materials, facilities and infrastructure; affordability; hab-
itability; accessibility; location; and cultural adequacy.125 
The U.N. expert on housing stated that States “have a 
positive obligation to address and remedy systemic pat-
terns of inequality” in the area of housing.126

There is a growing international consensus that ad-
equate housing is a critical element for “contributing to 
social equity.”127 The right to housing does not require 
States to provide shelter to each and every individual at 
no cost. According to the expert committee monitoring 
the ICESCR, States have an obligation of progressive 
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realization. This means the State must take steps, “to 
the maximum of its available resources, with a view to 
achieving progressively the full realization of the right to 
housing by all appropriate means, including the adoption 
of legislative measures.”128

There is no enumerated federal constitutional right 
to housing in the United States, nor does federal law 
establish such a right.129 There are a number of federal 
programs aimed at facilitating access to housing for the 
poor, elderly and disabled.130 The Fair Housing Act pro-
tects people from discrimination on the basis of race, 
color, national origin, religion, sex, disability, and the 
presence of children when they are renting, buying, or 
securing financing for housing.131

The Right to Food

[T]he right to adequate food is indivisibly linked to the 
inherent dignity of the human person and is indispens-
able for the fulfillment of other human rights enshrined 
in the International Bill of Human Rights.132

The right to food also derives from the right to an ad-
equate standard of living. The CESCR considers that 
“the core content of the right []implies. . .[t]he availabil-
ity of food in a quantity and quality sufficient to satisfy 
the dietary needs of individuals, free from adverse sub-
stances, and acceptable within a given culture [and] [t]he 
accessibility of such food in ways that are sustainable.”133 
Accessibility means food must be economically available 
such that the “costs associated with the acquisition of 
food for an adequate diet should be at a level” where the 
satisfaction of other basic needs are not compromised.134

The right to food and the enjoyment of living wages 
are mutually dependent. The U.N. expert on the right 
to food has stated that hunger is “not simply a problem 
of supply and demand, but primarily a problem of. . . 
a failure to guarantee living wages to all those who rely 
on waged employment to buy their food.”135 Accordingly, 
the expert found that “[f ]or a minimum wage to make 
strides in improving equality and ensuring access to an 
adequate standard of living, including an adequate diet, 

it must provide at least a living wage.”136 He also noted 
that “[e]nsuring in law access to decent work and a living 
wage is a key factor for families and individuals who rely 
on an earned income to meet their food needs.”137

In its general survey of reports from State Parties to 
the Minimum Wage Fixing Convention and the Mini-
mum Wage Fixing Recommendation, the ILO found 
that minimum wages can reduce poverty and inequi-
ty.138 Poverty levels among tipped workers are revealed 
in rates of food insecurity and reliance on public assis-
tance programs. One study found that nearly half of all 
tipped workers rely on public assistance to supplement 
their income.139 A 2013 ROC-United study found food 
insecurity to be a significant problem among restaurant 
workers, with servers in states with the federal submini-
mum wage using food stamps at twice the rate of the 
U.S. workforce.140 Other studies have reached similar 
conclusions. A report on restaurant workers found that 
in New York and California, both states that pay above 
the federal subminimum wage, 32% of nearly 300 survey 
participants would be considered food insecure under 
federal guidelines, with the rate 25% higher among un-
documented restaurant workers.141

International Human R ights Analysis  of  the Subminimum Wage Structure in the United States

“Well, there was one time in particular, and 

it was in 2012, I was working as a server at 

a sushi restaurant and they basically would 

garner all of our tips.  So they would take it all 

from us and put it in a tip jar… .  So we would 

get our money, sometimes not necessarily 

on a schedule, more like [] whenever they 

feel like giving us money, they would give 

us the money. It wasn’t really clear how we 

were making the amount of money we were 

making.  When I was working there, I actually 

did become homeless at that time.”

—�29-year-old, white female working  

as a bartender in Philadelphia, PA
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There is no federal constitutional right to food. The 
bulk of nutrition assistance is provided through four fed-
eral programs—the Supplemental Nutrition Assistance 
Program;142 the National School Lunch Program;143 the 
School Breakfast Program;144 and the Special Supple-
mental Nutrition Program for Women, Infants, and 
Children.145 States participate in the administration of 
these benefit programs, and have the authority to enact 
state legislation or state constitutional provisions recog-
nizing the right to food.146

Tipped restaurant workers depend on food stamps 
at rates ranging from 1.4 (Delaware) to 2 times (District 
of Columbia) the average rate of each respective state’s 
employed population. (Table 3)

The Right to Protections for the Family

The family is the natural and fundamental group unit 
of society and is entitled to protection by society and 
the State.147

The UDHR establishes that the right to work is essential 
to guaranteeing an existence worthy of human dignity 
to the family.148 The ICESCR recognizes that “[t]he 
widest possible protection and assistance should be ac-
corded to the family” particularly while it is responsible 
for the care of dependent children.149 The ILO also has 
promulgated standards that call upon States to make it 
an aim of national policy to enable individuals to “exercise 
their right [engagement of employment]without being 
subject to discrimination and, to the extent possible, 
without conflict between their employment and family 
responsibilities.”150 Relevant ILO instruments stipulate 

that States should take measures to provide workers 
with families flexible arrangements regarding working 
schedules, rest periods, and holidays151 and to develop 
community services, such as childcare and family services 
and facilities.152 In relation to advancement and job se-
curity, workers with family responsibilities also should 
enjoy equality of opportunity and treatment relative to 
other workers.153 

In the United States, workers with children have 
little legal recourse to protect themselves from discrimi-
nation based on their caretaking obligations. As a leading 
policy institute has found, “most federal and state statutes 
do not expressly prohibit family responsibilities discrimi-
nation.”154 A patchwork of protections provide “limited 
coverage” for family caregivers under federal law, includ-
ing the Family and Medical Leave Act (FMLA),155 the 
Americans with Disabilities Act,156 the Rehabilitation 
Act,157 and the Employee Retirement Income Security 
Act of 1974.158 Yet, federal law often fails to protect em-
ployees who need leave, because only about half of the 
workforce is covered by the FMLA.159 Furthermore, 
federal law has nothing to offer workers who need accom-
modations other than leave, such as flexible scheduling, 
or even other minor workplace adjustments to meet 
their caregiving needs.160 Only a handful of states and 
the District of Columbia have passed laws to enhance 
protections for family caregivers beyond what the federal 
laws mandate.161

Nationally, 24.7% of tipped restaurant workers 
are parents, 30% of women who are tipped restaurant 
workers are mothers, 54.3% of these mothers are single 
mothers. The rate of mothers who are single who are 
tipped restaurant workers ranges from 44.6% in Mas-
sachusetts to 76.6% in Louisiana. (Tables 4A and 4B) 

	 National	 D.C.	 Delaware	 Illinois	 Louisiana	 Massachusetts	 Michigan	 Pennsylvania	 Texas

All	 9.6%	 5.2%	 11.8%	 9.2%	 12.2%	 7.0%	 12.9%	 7.7%	 11.2%

Tipped	 15.2%	 10.7%	 16.4%	 14.7%	 20.2%	 13.2%	 22.0%	 12.7%	 17.1%

Tipped Restaurant	 16.4%	 10.4%	 15.9%	 16.0%	 22.5%	 12.2%	 23.9%	 13.4%	 18.3%

TABLE 3

Food Stamp Usage Rate for All, Tipped, and Tipped Restaurant Workers  
in Selected Subminimum Wage States and the District of Columbia.
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International Human Rights Guarantee 
Equality and Non-Discrimination  
for Workers

Each [State Party] undertakes to declare and pursue a 
national policy designed to promote . . .  equality of op-
portunity and treatment in respect of employment and 
occupation, with a view to eliminating any discrimina-
tion in respect thereof.162

The prohibition against discrimination is incorporated 
into every international human rights treaty and States 
acknowledge it as a fundamental, universally recognized 
right.163 Two international treaties are dedicated to the 
topic of discrimination: ICERD on race discrimination 
and ICEDAW on discrimination against women.164 The 
committee that interprets the race discrimination treaty 
has observed that this principle of non-discrimination 
is “immediately applicable and is neither subject to pro-

gressive implementation nor dependent on available 
resources. [Rather,] [i]t is directly applicable to all as-
pects of the right to work.”165

The ILO convention on discrimination in employ-
ment and occupation (No. 111) is the “reference point for 
the fundamental right of non-discrimination at work.”166 
It requires States to declare and pursue national policies 
designed to promote “equality of opportunity and treat-
ment in respect of employment and occupation, with a 
view to eliminating any discrimination.”167 Discrimina-
tion includes “any distinction, exclusion or preference 
made on the basis of race, colour, sex, religion, political 
opinion, national extraction or social origin, which has 
the effect of nullifying or impairing equality of oppor-
tunity or treatment in employment or occupation.”168 
The very high number of ratifications of this conven-
tion—172 States as of November 2015169—indicates the 
widespread  recognition of the principle of non-discrimi-
nation in international human rights law.170 Furthermore, 

	 National	 D.C.	 Delaware	 Illinois	 Louisiana	 Massachusetts	 Michigan	 Pennsylvania	 Texas

Married	 32.6%	 37.9%	 30.9%	 32.6%	 24.7%	 30.7%	 28.9%	 32.4%	 31.4%

Parents	 31.4%	 31.5%	 30.6%	 31.7%	 30.1%	 29.9%	 30.9%	 29.6%	 33.5%

Men who are fathers	 21.8%	 30.1%	 18.2%	 24.3%	 19.0%	 21.8%	 14.6%	 18.3%	 19.1%

Women who are mothers	 36.4%	 33.7%	 37.4%	 35.9%	 35.6%	 33.9%	 36.2%	 34.2%	 41.3%

Single mothers	 16.8%	 16%	 18.6%	 16.9%	 22%	 14.1%	 17.2%	 14.4%	 19.7%

Mothers who are single	 46.3%	 47.4%	 49.8%	 46.9%	 61.7%	 41.6%	 47.3%	 42%	 47.8%

	 National	 D.C.	 Delaware	 Illinois	 Louisiana	 Massachusetts	 Michigan	 Pennsylvania	 Texas

Married	 22.1%	 23.7%	 20.3%	 23.1%	 12.4%	 21%	 18.5%	 21.9%	 21.7%

Parents	 24.7%	 20.7%	 22.7%	 26.6%	 21.4%	 23.1%	 25.1%	 23.2%	 26.6%

Men who are fathers	 14.2%	 16.4%	 7.1%	 18.4%	 8.3%	 11.8%	 7.9%	 10.5%	 13.1%

Women who are mothers	 30%	 27%	 30.3%	 31%	 27.6%	 27.8%	 30.8%	 27.7%	 34.7%

Single mothers	 16.3%	 13.1%	 17.3%	 16.3%	 21.1%	 12.4%	 17.5%	 14%	 19.7%

Mothers who are single	 54.3%	 48.5%	 57%	 52.6%	 76.6%	 44.6%	 57%	 50.5%	 56.7%

TABLE 4B

Marital and Parental Status of Tipped Restaurant Workers in Selected Subminimum Wage States and the District of Columbia

TABLE 4A

Marital and Parental Status of Tipped Workers in Selected Subminimum Wage States and the District of Columbia
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membership in the ILO confers on States an obligation 
to respect, promote, and realize fundamental rights, in-
cluding the elimination of discrimination with respect 
to employment and occupation—even if a State  has not 
ratified the convention.171

In addition, States have an affirmative duty to protect 
individuals against discrimination in employment by pri-
vate actors, including employers.172 Moreover, States are 
obligated to work toward the elimination of both overt 
discrimination as well as indirect discrimination.173 Thus, 
even when discriminatory intent is absent, States must act 
to address institutional and structural biases that lead to 
indirect discrimination or disparate treatment.174

As a fundamental component of non-discrimination 
in employment, States must guarantee that employers 
provide equal pay for equal work.175 The preamble of the 

ILO Constitution calls for the improvement of working 
conditions by recognition of the principle of equal re-
muneration for work of equal value.176 This principle is 
particularly relevant in the context of the U.S. submini-
mum wage system. The ILO convention on social policy 
requires States to establish policies aimed at abolishing 
all discrimination among workers on the grounds of race, 
color, or sex in respect to “wage rates, which shall be fixed 
according to the principle of equal pay for work of equal 
value in the same operation and undertaking.”177 Further-
more, States are required to take all practicable measures 
to equalize the wages of low-wage workers to eliminate 
discriminatory differences based on race or sex.178

Tables 5A and 5B depict the race and gender demo-
graphics of tipped workers and tipped restaurant workers 
across various regions in seven subminimum wage states 
and the District of Columbia.

	 National	 D.C.	 Delaware	 Illinois	 Louisiana	 Massachusetts	 Michigan	 Pennsylvania	 Texas

Female	 65.6%	 36.9%	 64.5%	 63.7%	 66.7%	 67.3%	 75.4%	 71.1%	 65%

Male	 34.4%	 63.1%	 35.5%	 36.3%	 33.3%	 32.7%	 24.6%	 28.9%	 35%

White	 60.7%	 24.6%	 67.9%	 63.1%	 58.1%	 74.7%	 79.9%	 80%	 40.6%

Latina/o	 17.8%	 21.9%	 7.5%	 20%	 5.3%	 9.4%	 4.3%	 5.4%	 38.8%

Black	 9.9%	 38.1%	 16.5%	 9.6%	 28.9%	 6.5%	 9.1%	 8.1%	 10.1%

Asian	 8.9%	 12.7%	 5.8%	 5.7%	 6.2%	 6.8%	 4%	 4.9%	 8.6%

Other	 2.7%	 2.7%	 2.3%	 1.5%	 1.5%	 2.6%	 2.8%	 1.7%	 1.8%

	 National	 D.C.	 Delaware	 Illinois	 Louisiana	 Massachusetts	 Michigan	 Pennsylvania	 Texas

Female	 66.3%	 40.4%	 67%	 65.3%	 67.9%	 71.1%	 75.2%	 73.8%	 62.4%

Male	 33.7%	 59.6%	 33%	 34.7%	 32.1%	 28.9%	 24.8%	 26.2%	 37.6%

White	 64.3%	 32.8%	 72.9%	 63.4%	 62.5%	 78.9%	 81.8%	 83.2%	 42.8%

Latina/o	 19.5%	 31.2%	 10%	 24.8%	 6.3%	 9.2%	 5.1%	 5.7%	 43.7%

Black	 7.9%	 23.9%	 12.2%	 6.3%	 26.3%	 4.5%	 7.5%	 6.2%	 7.8%

Asian	 5.5%	 9.6%	 2.4%	 3.9%	 3.3%	 5%	 2.9%	 3%	 3.8%

Other	 2.9%	 2.5%	 2.6%	 1.6%	 1.7%	 2.4%	 2.7%	 1.8%	 1.9%

TABLE 5B

Gender and Race Demographics of Tipped Restaurant Workers in Selected Subminimum Wage States and the District of Columbia

TABLE 5A

Gender and Race Demographics of Tipped Workers in Selected Subminimum Wage States and the District of Columbia
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Protection from Discrimination  
on the Basis of Gender 

[T]he full and complete development of a country, the 
welfare of the world and the cause of peace require the 
maximum participation of women on equal terms with 
men in all fields... .179

International human rights law protects women from 
discrimination.180 The UN, ILO, and the Inter-American 
human rights systems have recognized women’s right to 
work free from any form of discrimination.181 ICEDAW 
defines discrimination against women as:

any distinction, exclusion or restriction made on the 
basis of sex which has the effect or purpose of impair-
ing or nullifying the recognition, enjoyment or exercise 
by women, irrespective of their marital status, on a 
basis of equality of men and women, of human rights 
and fundamental freedoms in the political, economic, 
social, cultural, civil or any other field.182

States thus have the obligation to dismantle laws and prac-
tices that effectively discriminate against women.183 The 
CESCR also recognizes discrimination against women in 
the workplace and “underlines the need for a comprehen-
sive system of protection to combat gender discrimination 
and to ensure equal opportunities and treatment between 
men and women in relation to their right to work by ensur-
ing equal pay for work of equal value.”184 Similarly, the ILO 
convetion on equal remuneration, considered a “fundamen-
tal” convention, has been ratified by 171 States,185 further 
demonstrates an international consensus regarding gender 
equality among wage earners.

In subminimum wage states, the concentration of 
women in tipped occupations in the restaurant indus-
try constitutes human rights discrimination, as men are 
concentrated in non-tipped, higher wage occupations.186 
With regard to the link between equal remuneration and 
occupational segregation, ILO specialists have docu-
mented that imbalance in the number of men and women 
in each segment of the work force is a key factor in the 
gender wage gap.187 (Figure 2) The ILO recommends 

“I’ve seen employees be ‘called off’ as a 

disciplinary action, but it’s only the five black 

females; it’s never the two white males… . I 

noticed that the males are treated differently 

from the females.  Specifically, because there 

are two white males in the kitchen and there 

are five black females, they are treated more 

favorabl[y] than the black females are.”

—�34-year-old, black female working as a 

server and sous chef in New Orleans, LA

FIGURE 2

Gender of Tipped Restaurant Workers

Nearly two-thirds of tipped  
restaurant workers are women.
(data on transgender tipped restaurant workers not available)
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THE TOLL OF WORKPLACE SEXUAL HARASSMENT  
AS TOLD BY TIPPED RESTAURANT WORKERS

The committee of experts that monitors the implementation of the ICEDAW has observed that: 
Sexual harassment includes such unwelcome sexually determined behaviour as physical contact and advances,  
sexually coloured remarks, showing pornography and sexual demands, whether by words or actions. Such 
conduct can be humiliating and may constitute a health and safety problem; it is discriminatory when the 
woman has reasonable ground to believe that her objection would disadvantage her in connection with her 
employment, including recruitment or promotion, or when it creates a hostile working environment.

Ineffective Response by Restaurant Management to Reported Sexual Harassment Puts Workers at Risk.

“[A prep cook] followed me back…and started like massaging my shoulders…and then he started moving  
his hands down.  I said ‘no, stop’ and he was like:  ‘It’s ok, it’s ok’ and he was… groping me all the way down.  
And I was like pretty shaken by it and I was afraid to go in to the back again because he knew like where and  
how to corner me… .  [He] was fired because he had been reported [for] groping on [other female servers,  
including a pregnant woman]… .  [A]bout three months later,…basically as soon as [my pregnant coworker]  
was put on maternity leave, they hired him back. [W]hen I went back there, I saw him and it was just a slap  
in the face…that he harassed multiple girls at this restaurant and they still hired him back!”
—28-year-old, white female working as a server in Washington, D.C.

Sexual Harassment on the Job Creates a Highly Stressful and Hostile Work Environment.

“I was in the docking court getting some lemon, and the head chef for that shift … came in behind me and he 
had closed the doors and he turned off the lights and he put a hand on my waist. And I don’t remember what 
he said to me, but I remembered instantly kind of backing up and he kind of hit the objects [off] the wall and 
then I was just looking for the door, just to get out and I just walked out… . I didn’t want to pass through the 
kitchen again because of that. Yeah, I would say that that was probably the worst thing that happened to me 
in that situation. [At other times,] if you needed something, like let’s say an extra side of sauce and we would 
ask the kitchen staff and they would they would kind of blow[] kisses or say: ‘if you need this, you have to do 
something for me’ or ‘you have to tell me that you love me before I give this to you.’” 
—25-year-old Latina working as a server in Houston, TX 

Tipped Restaurant Workers Face Challenges in Reporting Sexual Harassment.

“[O]ne time I was closing the bar and I walked down the hallway by myself and [the sous chef]…looked at 
me and he said: …‘Whenever I see you, I feel so out of control. I just want to grab you by the dreads and 
throw you in the beer cooler.’ … He said, ‘You’re just so fucking hot.’…[N]ormally, I don’t think I would say 
anything to management about that…because I know it’s something that’s considered normal for chefs to talk 
to female staff like that… . But, in this particular situation…I didn’t like the fact that he said he’s out of control. 
That made me feel ... like he was trying to advance on me. [After reporting the harassment to management,] 
[t]hey just alerted everybody that something was going on. It was really uncomfortable because I didn’t feel 
comfortable talking to guys about something so personal to me. To m[e], I have never ever been validated 
when it comes [to] sexual harassment.” 
—29-year-old, white female working as a bartender in Philadelphia, PA

Sources: CEDAW, General Recommendation No. 19, ¶ 18.
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that States enact domestic legislation to guarantee equal 
pay for equal work and that this principle be applied to 
occupations subject to minimum wage laws.188 

The ILO Resolution Concerning Gender Equality 
at the Heart of Decent Work notes that “[p]overty has 
been increasingly feminized; [and] the gender pay gap 
persists,”189 and that “[c]ontrary to popular belief, wom-
en’s lower educational qualifications and intermittent 
labour market participation are not the main reasons for 
the gender pay gap. The gap is in fact a visible symptom 
of deep, structural sex discrimination.”190 Further, under 
U.S. law, the federal Equal Pay Act of 1962 prohibits sex-
based wage discrimination and enshrines the principle of 
equal pay for equal work.191

Women are vulnerable to particular rights violations 
in the workplace and the ILO and U.N. human rights 
bodies recognize sexual harassment in the workplace 
as a violation of women’s fundamental human rights.192 
Sexual harassment includes “such unwelcome sexually 
determined behavior as physical contact and advances, 
sexually colored remarks, and sexual demands, whether 
by words or actions.”193 Sexual harassment is “a hazard 
encountered in workplaces across the world that reduces 
the quality of a working life, jeopardizes the well-being 
of women and men, undermines gender equality and 
imposes costs on firms and organizations.”194 The com-
mittee that monitors the implemention of the ICEDAW 
requests that States report on sexual harassment and the 
measures they are taking to protect women from this and 
other forms of sexual violence in the workplace.195

The U.S. Constitution protects women from dis-
crimination.196 Title VII of the Civil Rights Act of 1964  
specifically prohibits discrimination in employment on 
the basis of sex,197 which the Supreme Court has extend-
ed to include sexual harassment.198

The ILO has found that women are far more likely 
than men to suffer sexual harassment while at work.199 
According to one investigation, U.S. workers in the food 
services industry filed 37% of all claims of sexual harass-
ment with the federal government during a 10-month 
period in 2011.200 Among the tipped restaurant workers 
interviewed for this report, many mentioned incidences 
of sexual harassment in the workplace. (See textbox)

International Human R ights Analysis  of  the Subminimum Wage Structure in the United States

THE RIGHT TO EQUALITY 
OF OPPORTUNITY IN SECURITY 
OF TENURE OF EMPLOYMENT

International human rights law recognizes that all 
workers should, without discrimination, enjoy equality 
of opportunity and treatment in respect of security of 
tenure of employment. In the United States, generally 
workers operate as “at will” employees and can be 
fired without cause. 

Tipped restaurant workers lack job security. 

“It is common knowledge that everyone is replaceable. 
And at any minute…they could find someone to do 
your job. The only security you have is that it is really 
inconvenient and really annoying to train people. 
… [B]ut if you tip the balance and it becomes more 
convenient to just train someone new than keep you, 
then you will be fired.”  
—�26-year-old, white female working in the back  

of the house in New Orleans, LA

Employers use scheduling practices  
to maintain a sense of vulnerability and  
job insecurity among workers. 

“They keep cutting. . . peoples’ schedule[s]. [For 
example,] if they had been [o]n a regular schedule and 
now they only have one shift. So, it’s just like. . .they 
are [making] people . . . an example: [‘I]f you don’t 
behave, this is what’s gonna happen to you.’ So it’s 
this kind of thing that makes me feel like they don’t 
want people to be happy. They want people to be 
scared, and afraid they’re gonna lose their job.”
—�44-year-old Latino working as a server in  

New York, NY

Sources: Protocol of San Salvador, arts. 3 and 7(c)-(d); ILO 
Recommendation No. 111, art. 2(b)(iv); see generally Charles Muhl, 
The Employment At-Will Doctrine: Three Major Exceptions,  
Monthly Lab. Rev., U.S. Bureau of Lab. & Stats. (2011).

http://www.bls.gov/opub/mlr/2001/01/art1full.pdf
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Protection from Discrimination  
on the Basis of Race 

Poverty, economic and social exclusion constitute both 
causes and effects of racism… . [P]overty, under-
development, marginalization, social exclusion and 
economic disparities are closely associated with rac-
ism, racial discrimination, xenophobia and related 
intolerance and contribute to the persistence of racist 
attitudes and practices which in turn generate more 
poverty.201

The prohibition against race discrimination is a univer-
sal human rights norm,202 elaborated upon in ICERD, 
which the United States has ratified subject to certain 
limitations.203 Under ICERD, States are obligated to not 
engage in acts or practices of racial discrimination and to 
ensure that all public institutions conform to this obliga-
tion.204 States must ensure that laws and policies comply 
with the treaty obligations and work toward eliminating 
all barriers between the races.205

Racial discrimination in the workplace is a matter 
of international concern. The Programme of Action 
coming out of the 2001 World Conference against Rac-
ism, Racial Discrimination, Xenophobia and Related 
Intolerance urged States to “take concrete measures that 
would eliminate racism, racial discrimination, xeno-

phobia and related intolerance in the workplace against 
all workers, including migrants, and ensure the full 
equality of all before the law, including labour law.”206 
As noted earlier, the ILO Convention No. 111 is the 
widely-ratified labor convention prohibiting employ-
ment discrimination on the basis race, as well as other 
characteristics, and places on States the obligation to 
work to eliminate discrimination.207

Race and immigration status are also linked in em-
ployment discrimination. A 2008 report by the U.S. 
Human Rights Network Labor Caucus (a broad-based 
group of human rights and workers’ rights organizations, 
and law school centers and clinics) in conjunction with 
the United States report to the ICERD monitoring com-
mittee, noted how immigrants and people of color are 
often relegated to low-wage work and “suffer dispropor-
tionately from workplace injustices in violation of their 
rights under ICERD.”208 Specifically, 

entire categories of workers employed in industries 
with high concentrations of minorities and immigrants 
are excluded from statutory protections relied upon by 
the U.S. government to demonstrate compliance with 
the Convention, resulting in unfavourable conditions 
of work, unequal pay, and unjust and unfavourable 
remuneration, contributing to the stark income dis-
parities for people of color and immigrants.209

Workers of color are concentrated in the lowest paying occupations in the U.S. restaurant industry. 
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FIGURE 3

Percentage of White and Workers of Color in Select Restaurant Industry Occupations
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People of color comprise 44% of the workforce of the restaurant in-
dustry and 42% of minimum wage earners.210 Within the restaurant 
industry, a study has found that workers of color experience poverty 
at nearly twice the rate of white restaurant workers.211 Moreover, 
ROC-United has reported that workers of color laboring in the U.S. 
restaurant industry are concentrated in the lowest-paid “front and back 
of the house” occupations such as cooks, dishwashers, and bussers, and 
runners while non-Hispanic whites are disproportionately found in 
“front of the house” positions like wait staff and managers.212  (Figure 3)

Like gender, the U.S. Constitution provides protection against racial 
discrimination,213 and there are federal as well as state laws that pro-
tect against employment discrimination based on race.214 As mentioned 
above, Title VII protects individuals against employment discrimina-
tion, including harassment, on the basis of race.215 The statute prohibits 
intentional discrimination and neutral job policies that disproportion-
ately exclude minorities and that are not job related.216

A ROC-United report examining the treatment of tipped work-
ers in the New York City restaurant industry found that these workers 
reported “discriminatory hiring, promotion and disciplinary practices, 
as well as verbal abuse motivated by race, national origin or English 
language facility.”217 In a recent study of discrimination in the restaurant 
industry, white job candidates were twice as likely as equally or better 
qualified black candidates to receive favorable treatment in the interview 
process.218

The Right to Vocational Training  
and Promotions without Discrimination

International human rights law acknowledges the right to vocational 
training and access to promotions without discrimination.219 Unlike fed-
eral law, the ILO promotes job training to advance workers’ rights and 
has promulgated a convention on human resource development.220 This 
convention requires States  to adopt and develop comprehensive policies 
and programs of vocational guidance and training, enabling all persons, 
on an equal basis, to develop their work capabilities.221 Training is linked 
to the promotion of decent work, job retention, and poverty reduction.222 
In particular, the ILO recommends that States establish policies and 
programs of vocational education and training, and of management de-
velopment for different occupations in restaurants in order to enhance 
participants’ career prospects.223 Additionally, the ILO has promulgated 
standards to guide States in their development of training programs to 
promote equal pay for equal work.224

International Human R ights Analysis  of  the Subminimum Wage Structure in the United States

“Some [employees] got certain 

advantages over others because of 

their…romantic relationship[s]. They 

were able to get things that others 

couldn’t get; get days off that others 

couldn’t get… . Everyone should 

be treated fair, but some people 

had advantages over others during 

certain situations… . So, mainly 

romantic relationships; there was a 

lot of that going on in there. And we 

had a manager who had to leave the 

facility because of it… . I am never 

going back there in my life. Never.” 

—�25-year-old Latina working as  

a server in Houston, TX
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“[Sexual harassment] is like 

the norm, I see it happen to 

most of the females . . .”

—�40-year-old, black female 

working as a server  

in Delaware

The two-tiered minimum wage structure traps many low-wage tipped restau-
rant workers in conditions of economic and social vulnerability and violates 
their fundamental human rights. Earning subminimum wages, these work-

ers do not realize their human rights to an adequate standard of living and to just and 
fair remuneration. Consequently, high rates of poverty mean that tipped restaurant 
workers earning a subminimum wage are deprived of other fundamental human 
rights when they cannot access healthcare, adequate housing, experience food in-
security, or are deprived of adequate support for family caregiving responsibilities.  
Discrimination and low wages are linked and particularly affect women and people of 
color in the food service sector. Tipped restaurant workers, who are mostly women, 
are vulnerable to harassment and mistreatment.  People of color are concentrated in 
the lowest paying occupations in the restaurant industry.  The human rights prohibi-
tion against discrimination aims to eliminate such inequities and promote the right 
to work with dignity.  

Reflecting an international consensus regarding universal rights for workers, 
human rights instruments and International Labour Organization conventions 
and standards comprise a robust body of norms and best practices. The United 
States has an obligation to protect the fundamental human rights of it residents, 
particularly the rights of those who have been historically victims of discrimina-
tion and social marginalization. We have looked to these international standards 
to formulate our recommendations to policymakers to address the human rights 
deprivations surfaced by this report and to improve conditions for tipped restau-
rant workers in the United States.

CONCLUSION AND 
RECOMMENDATIONS



27

TO THE FEDERAL GOVERNMENT:

Promote the international human rights to an ad-
equate standard of living and to just and favorable 
remuneration:

• �Ensure compliance in the restaurant industry with fun-
damental international human rights that set a baseline 
for fair working conditions and an adequate standard of 
living, free of discrimination. 

• �Support legislation such as the Raise the Wage Act and 
the Pay Workers a Living Wage Act, which raise the 
federal minimum wage and eliminate the lower mini-
mum wage for tipped workers. Policymakers should 
dismantle laws and practices such as the tipped mini-
mum wage that effectively discriminate against women.  

Promote the international human right to health: 

• �Ensure that restaurant workers and their families have 
affordable access to healthcare. 

• �Address the unique challenges tipped restaurant work-
ers face in accessing affordable, adequate housing by 
eliminating the subminimum wage and expanding ex-
isting federal programs related to housing the poor. 

Promote the international right to protection from 
discrimination based on gender and race:

• �Strengthen anti-sexual harassment employment laws 
and enforcement efforts, and require written policies 
and training on sexual harassment, while strengthen-
ing workers’ voices on the job to ensure these laws are 
implemented. 

• �Support the Schedules that Work Act to prevent 
management’s abuse of scheduling that can be used to 
punish workers who try to practice their rights. Work-
ers’ refusal to accept sexualized behavior should not 
result in the loss of prime shifts.

• �Ensure working mothers are accorded paid leave in 
order to prevent discrimination against women on the 
grounds of marriage or maternity and to enable their 
effective right to work.

• �Support the Healthy Families Act (earned sick days) 
and the Family and Medical Insurance Leave Act (paid 
leave) so that women are less economically vulnerable 
to sexual harassment.

• �Support job-training programs that provide accessible, 
quality training to help women and workers of color 
gain special skills and advance within the industry. 

• �Initiate and support further study on sexual harassment 
and industry-specific measures to protect women from 
sexual violence in the workplace. 

• �Promote policy that ensures, free of discrimination, the 
right to free choice of profession and employment, the 
right to promotion and job security, and the right to 
receive vocational training and retraining.

TO STATE POLICYMAKERS & OFFICIALS:

Promote the international human right to work and 
fundamental employment standards:

• �Support state and local efforts to realize fundamental 
human rights of workers by raising the minimum wage 
and eliminating the tipped minimum wage, establish-
ing earned sick days and fair scheduling policies, and 
strengthening protections against sexual harassment 
and other abuses. 

• �Create incentives for employers who provide transpar-
ent internal promotion pathways.

• �Consider initiatives that prohibit racialized filters such 
as a criminal record information request of applicants 
(i.e., ‘ban the box’ initiatives).

Conclusion and R ecommendations

Based on this analysis, we make the following recommendations:
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1  �Universal Declaration of Human Rights art. 23(3), G.A. Res. 
217 (III) A, U.N. GAOR, 3d Sess., U.N. Doc. A/810 (Dec. 10, 
1948) [hereinafter UDHR]. 

2  �29 U.S.C. § 206(a)(1)(C) (2012) (setting the federal minimum 
wage at $7.25 per hour); 29 C.F.R. § 531.51 (2011) (“(a) With 
respect to tipped employees, section 3(m) provides that, in 
determining the wage an employer is required to pay a tipped 
employee, the amount paid such employee by the employee’s 
employer shall be an amount equal to—(1) the cash wage 
paid such employee which for purposes of such determina-
tion shall be not less than the cash wage required to be paid 
such an employee on August 20, 1996 [i.e., $2.13]; and (2) 
an additional amount on account of the tips received by such 
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$9.00 to $15.00 per hour); Seattle, Wash., Municipal Code 
ch. 14.19 (Municipal Code Corp. through Ordinance No. 
124843) (increasing Seattle’s minimum wage from $9.47 to 
$15.00 per hour).

67  �Chicago, Louisville, and Santa Fe also have raised their mini-
mum wage. The City of Chicago passed a local ordinance to 
phase-in its minimum wage increase to $13.00 per hour and 

its subminimum wage to $5.50 per hour by the year 2019. 
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International Labour Organization’s Fundamental Conventions 
8 (2004) [hereinafter Fundamental Conventions]. See also id. 
at 7 (discussing the nature of a fundamental convention, as 
being “fundamental to the rights of human beings at work, 
irrespective of the level of development of individual member 

http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312245:NO
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_ILO_CODE:R111
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_ILO_CODE:R111
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_ILO_CODE:R111
https://treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-I-18232-English.pdf
http://www.oas.org/dil/treaties_A-41_Charter_of_the_Organization_of_American_States.pdf
http://cidh.oas.org/Basicos/English/Basic2.American%20Declaration.htm
http://cidh.oas.org/Basicos/English/Basic2.American%20Declaration.htm
http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.pdf
http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.pdf
http://www.oas.org/juridico/english/treaties/a-52.html
http://www.oas.org/juridico/english/treaties/a-52.html
http://www.oas.org/juridico/english/treaties/a-52.html
http://www.ilo.org/global/about-the-ilo/history/lang--en/index.htm
http://www.ilo.org/global/standards/introduction-to-international-labour-standards/lang--en/index.htm
http://ilo.org/dyn/normlex/en/f?p=1000:62:0::NO:62:P62_LIST_ENTRIE_ID:2453907:NO#A1
http://www.ilo.org/global/standards/introduction-to-international-labour-standards/conventions-and-recommendations/lang--en/index.htm
http://www.ilo.org/dyn/normlex/en/f?p=1000:11200:0::NO:11200:P11200_COUNTRY_ID:102871
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---declaration/documents/publication/wcms_095895.pdf
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---declaration/documents/publication/wcms_095895.pdf


33

Notes

States;” and identifying the four main areas that establish a 
social “floor” in the world of work: freedom of association and 
the effective recognition of the right to collective bargaining, 
the elimination of all forms of forced or compulsory labor, 
the effective abolition of child labour, [and] the elimination of 
discrimination in respect of employment and occupation).

83  �ILO Recommendation No. 135, supra note 11, arts. 1-2.
84  �See ACS, supra note 35.
85  �Shierholz, supra note 9, at 18 (“When looking at these 

measures, it is important to note that poverty researchers 
generally do not consider the poverty threshold to be a good 
measure of what it takes to make ends meet, in part be-
cause the poverty threshold was set in the 1960s and has 
not evolved to reflect changing shares of spending on various 
necessities by low-income families. Due to such limitations, 
the ‘twice-poverty’ rate—the share of people whose income 
is below twice the official poverty line—is often used as a 
more meaningful metric for determining what share of work-
ers do not earn enough to make ends meet. For reference, in 
2013, the poverty threshold for a family of four was $23,836, 
and the twice-poverty threshold was $47,672.”).

86  �Sylvia A. Allegretto & Kai Filion, Waiting for Change: The 
$2.13 Federal Subminimum Wage 5 (Econ. Pol’y Inst. and 
Ctr. on Wage and Emp. Dynamics, Briefing Paper No. 297, 
2011).

87  Realizing The Dream, supra note 6, at 3.
88  �The International Covenant on Economic, Social and Cultural 

Rights, which, together with the Universal Declaration and 
the International Covenant on Civil and Political Rights, forms 
what is referred to as the “International Bill of Human Rights.” 
These instruments lay out fundamental human rights guar-
antees, including the right to adequate food, clothing, and 
housing, and to the continuous improvement of living condi-
tions. UDHR, supra note 1, art. 25(1) (“Everyone has the right 
to a standard of living adequate for the health and well-being 
of himself and of his family, including food, clothing, housing 
and medical care and necessary social services, and the 
right to security in the event of unemployment, sickness, 
disability, widowhood, old age or other lack of livelihood in 
circumstances beyond his control”); ICESCR, supra note 
70, arts. 7(a)(ii) and 11(i) (“The States Parties to the present 
Covenant recognize the right of everyone to an adequate 
standard of living for himself and his family, including ad-
equate food, clothing and housing, and to the continuous 
improvement of living conditions. The States Parties will 
take appropriate steps to ensure the realization of this right, 
recognizing to this effect the essential importance of interna-
tional co-operation based on free consent.”). See generally 
Committee on Economic, Cultural and Social Rights (CE-
SCR), General Comment No. 3: The Nature of States Parties’ 
Obligations (Art. 2, para. 1) ¶¶ 2-3, contained in U.N. Doc. 
No. E/1991/23 (noting with respect to progressive realization 
that “while the full realization of the relevant rights may be 
achieved progressively, steps toward that goal must be taken 
within a reasonably short time after the Covenant’s entry into 
force for the States concerned. Such steps should be delib-

erate, concrete and targeted as clearly as possible towards 
meeting the obligations recognized in the Covenant” and 
recalling that “all appropriate means, particularly the adoption 
of legislative measures” should be employed to satisfy the 
state’s obligations under the Convention). 

89  �Committee on Economic, Social and Cultural Rights (CE-
SCR), General Comment No. 18: The Right to Work, ¶1, 
U.N. Doc. No. E/C. 12/GC/18 (Nov. 24, 2005) [hereinafter 
CESCR, General Comment No. 18].

90  �Lawrence Mishel et al., Economic Policy Institute, The State 
Of Working America 2006/2007 2 (2006).

91  �International Labour Office, General Survey of the Reports 
on the Minimum Wage Fixing Convention, 1970 (No. 131), and 
the Minimum Wage Fixing Recommendation, 1970 (No. 135) 10 
(2004) [hereinafter General Survey on Minimum Wage Fixing]. 

92  �Final Draft of the Guiding Principles on Extreme Poverty 
and Human Rights, supra note 12 (also stating: “States 
should: (a) Adopt rigorous labour regulations and ensure 
their enforcement through a labour inspectorate with ad-
equate capacity and resources to ensure enjoyment of the 
right to decent working conditions:… (c) Ensure that legal 
standards regarding just and favourable conditions of work 
are extended to and respected in the informal economy, and 
collect disaggregated data assessing the dimensions of in-
formal work;… (f) Put in place specific measures to expand 
opportunities for persons living in poverty to find decent work 
in the formal labour market, including through vocational 
guidance and training and skills development opportunities; 
(g) Eliminate discrimination in access to employment and 
training, and ensure that training programmes are accessible 
to those most vulnerable to poverty and unemployment, in-
cluding women, migrants and persons with disabilities, and 
tailored to their needs.”).

93  �General Survey on Minimum Wage Fixing, supra note 91, at 10.
94  �See ILO Recommendation No. 30, supra note 13, art. IV 

(stating “For effectively protecting the wages of the work-
ers concerned and safeguarding the employers affected 
against the possibility of unfair competition, the measures 
to be taken to ensure that wages are not paid at less than 
the minimum rates which have been fixed should include: (a) 
arrangements for informing the employers and workers of 
the rates in force; (b) official supervision of the rates actually 
being paid; and (c) penalties for infringements of the rates 
in force and measures for preventing such infringements.”).

95  �Convention concerning Minimum Wage Fixing, with Special 
Reference to Developing Countries (ILO No. 131) art. 3(a)-(b), 
adopted June 22, 1970, 825 U.N.T.S. 77 [hereinafter ILO 
Convention No. 131]. 

96  �ICESCR, supra note 70, arts. 7(a)-(b).
97  �See id. art. 7(a)(i)  (stating: “The States Parties to the present 

Covenant recognize the right of everyone to the enjoyment 
of just and favourable conditions of work which ensure, in 
particular: (a) Remuneration which provides all workers, as 
a minimum, with: (i) Fair wages and equal remuneration for 
work of equal value without distinction of any kind, in particu-
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lar women being guaranteed conditions of work not inferior 
to those enjoyed by men, with equal pay for equal work;”); 
see also ICERD, supra note 72, art. 5(i) (guaranteeing:  “The 
rights to work, to free choice of employment, to just and 
favourable conditions of work, to protection against unem-
ployment, to equal pay for equal work, to just and favourable 
remuneration.”) (emphasis added). 

98  �See ILO Convention No. 131, supra note 95, pmbl. (noting 
that the convention is intended to protect wage earners and 
complement other previous conventions that “protect dis-
advantaged groups of wage earners”); see also Convention 
concerning the Creation of Minimum Wage-Fixing Machinery 
(ILO No. 26) art. 3(2)(3), adopted June 16, 1928, 39 U.N.T.S. 
3 [hereinafter ILO Convention No. 26] (stating that: “minimum 
rates of wages which have been fixed shall be binding on the 
employers and workers concerned so as not to be subject to 
abatement by them by individual agreement, nor, except with 
general or particular authorisation of the competent authority, 
by collective agreement.”).

99  �Convention concerning Working Conditions in Hotels, Res-
taurants and similar Establishments (ILO No. 172) art. 4, 
adopted June 25, 1991, 1820 U.N.T.S. 000 [hereinafter ILO 
Convention No. 172] (establishing: “1. Unless otherwise de-
termined by national law or practice, the term hours of work 
means the time during which a worker is at the disposal of 
the employer. 2. The workers concerned shall be entitled to 
reasonable normal hours of work and overtime provisions in 
accordance with national law and practice. 3. The workers 
concerned shall be provided with reasonable minimum daily 
and weekly rest periods, in accordance with national law 
and practice. 4. The workers concerned shall, where pos-
sible, have sufficient advance notice of working schedules 
to enable them to organise their personal and family life ac-
cordingly.”) (emphasis added).

100  �See Recommendation concerning Working Conditions in 
Hotels, Restaurants and similar Establishments (ILO No. 
179) art.11(7)(3), adopted June 25, 1991 [hereinafter ILO 
Recommendation No. 179] (stating: “Overtime work should 
be compensated by time off with pay, by a higher rate or 
rates of remuneration for the overtime worked, or by a 
higher rate of remuneration, as determined in accordance 
with national law and practice and after consultations be-
tween the employer and the workers concerned or their 
representatives.”); see also Reduction of Hours of Work 
Recommendation (No. 116) art. 19, adopted June 26, 1962 
(noting: “(1) Overtime work should be remunerated at a 
higher rate or rates than normal hours of work. (2) The 
rate or rates of remuneration for overtime should be deter-
mined by the competent authority or body in each country: 
Provided that in no case should the rate be less than that 
specified in Article 6, paragraph 2, of the Hours of Work 
(Industry) Convention, 1919.”).

101  �ILO Convention No. 26, supra note 98, art. 4(1) (stating: 
“Each Member which ratifies this Convention shall take the 
necessary measures, by way of a system of supervision 
and sanctions, to ensure that the employers and workers 

concerned are informed of the minimum rates of wages 
in force and that wages are not paid at less than these 
rates in cases where they are applicable.”); see also ILO 
Recommendation No. 30, supra note 13, art. IV (stating: 
“For effectively protecting the wages of the workers con-
cerned and safeguarding the employers affected against 
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ishment and sustenance by hunting, gathering, foraging, 
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from sources of that individual’s own choosing, and every 
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which may not be infringed.” H.R. 783, 127th Leg., Reg. 
Sess. (Me. 2015).

147  �UDHR, supra note 1, art. 16(3).
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the right to just and favourable remuneration ensuring for 
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and supplemented, if necessary, by other means of social 
protection.”).

149  �ICESCR, supra note 70, art. 10(1).
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Treatment for Men and Women Workers: Workers with 
Family Responsibilities (ILO No. 156) art. 3(1), adopted June 
23, 1981, 1331 U.N.T.S. 295 [hereinafter ILO Convention 
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equality of opportunity and treatment for men and women 
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are engaged or wish to engage in employment to exercise 
their right to do so without being subject to discrimination 
and, to the extent possible, without conflict between their 
employment and family responsibilities.”).

151  �Recommendation concerning Equal Opportunities and 
Equal Treatment for Men and Women Workers: Workers 
with Family Responsibilities (ILO No. 165) art. 18(b), ad-
opted June 23, 1981 [hereinafter ILO Recommendation No. 
165] (also noting:  “Particular attention should be given to 
general measures for improving working conditions and the 
quality of working life, including measures aiming at… more 
flexible arrangements as regards working schedules, rest 
periods and holidays, account being taken of the stage of 
development and the particular needs of the country and 
of different sectors of activity.”).

152  �ILO Convention No. 156, supra note 150, art. 5(b) (stat-
ing: “All measures compatible with national conditions and 
possibilities shall further be taken… to develop or promote 
community services, public or private, such as child-care 
and family services and facilities.”).

153  �ILO Recommendation No. 165, supra note 151, art. 15 
(recommending that “Workers with family responsibilities 
should enjoy equality of opportunity and treatment with 
other workers in relation to preparation for employment, 
access to employment, advancement within employment 
and employment security.”).

154  �Joan C. Williams et al., AARP Pub. Policy Inst., Protecting 
Family Caregivers from Employment Discrimination 6 (2012). 
Rather, family responsibilities discrimination claims in the 

workplace “have been framed from other legal theories in 
federal and state law,” for example, as sex discrimination 
or violation of family and medical leave laws. Id. See gener-
ally Equal Employment Opportunities Commission, Unlawful 
Disparate Treatment of Workers with Caregiving Responsi-
bilities (2007) (discussing the circumstances under which 
discrimination against caregivers might constitute unlaw-
ful disparate treatment in the absence of federal equal 
employment opportunity laws explicitly prohibiting such 
discrimination).

155  �Family and Medical Leave Act of 1993, 29 U.S.C. §§ 2601-
2654 (2012).

156  �Americans with Disabilities Act, 42 U.S.C. §§ 12101-12213 
(2012).

157  �Rehabilitation Act, 29 U.S.C. §§ 701-797b (2012).
158  �Employee Retirement Income Security Act of 1974, 29 

U.S.C. §§ 1001-1461 (2012); 26 U.S.C. §§ 401-415, 4972-
4975 (2012).

159  �Wage and Hour Div., Families and Employers in a Chang-
ing Economy, U.S. Dep’t of Lab. (last visited Nov. 15, 2015) 
(noting that, based on two 1995 studies commissioned by 
the U.S. Department of Labor: “Approximately two thirds 
(66.1 percent) of the U.S. labor force, including private and 
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words or actions.”); see also Int’l Labour Office, ABC of 
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