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EXECUTIVE SUMMARY

“l didn’t have very much
money for food. You know
how places throw away their
food in the trash, like a pizza
when no one picks it up... .

| went over there, basically
taking [discarded food] from
the trash... .”

—27-year-old, white male
working as a server in

Boston, MA

“I sacrifice other things so |
can afford birth control. And,
| sacrifice eating the way
that | should so my daughter
can have everything that

she needs—clothes, shoes,
and toys and pay all her
doctors’ visits. And, [l] make
sure she is taklen] care [of]
before | make sure that | am
taklen] care of... . And that is
something that every person
in this industry suffers, the
biggest issue that we suffer
is not being able to budget.”

—25-year-old, white female
working as a bartender

in Houston, TX

TABLE 1ES

he Universal Declaration of Human Rights recognizes that everyone who works

has the right to just and favorable remuneration to ensure an existence worthy

of human dignity.! However, for many low-wage tipped workers in the U.S. res-
taurant industry these standards are out of reach. Rooted in exploitation of workers, the
custom of tipping has evolved since its origins in the late nineteenth century. It has become
codified in a two-tiered minimum wage system that denies tipped restaurant workers fair
wages and basic labor protections. This report sheds light on the ways in which federal and
state laws maintain this wage structure and enable working conditions in the restaurant
industry that violate fundamental human rights protections for tipped workers, particularly
women and people of color. This human rights analysis points to significant human rights

deprivations and the need for new laws and policies.

The Fair Labor Standards Act establishes a two-tiered wage system that sets the federal
minimum wage (currently $7.25 per hour), as well as the subminimum wage for tipped
workers (currently $2.13 per hour).? Federal law requires that when the hourly wage, sub-
sidized by tips, does not amount to $7.25, employers must pay workers the difference.’
Twenty-six states (and the District of Columbia) have a subminimum wage between $2.13
and $7.00 per hour.* Eighteen states either have no state minimum wage or have adopted

the federal subminimum wage of $2.13 as their tipped minimum wage.” (Figure 1ES)

Adequate minimum wages are a critical component of poverty alleviation. Table 1ES
shows tipped restaurant workers living in poverty at rates ranging from 1.4 (District of
Columbia) to 2.4 times (Pennsylvania) the average rate of each respective state’s employed
population. This problem is compounded by that fact that approximately two-thirds of
women employed in this sector earn the subminimum wage.® People of color comprise 44%
of the workforce of the restaurant industry” and 42% of restaurant workers earning at or
below the minimum wage are people of color.® Within the restaurant industry, workers of

COlOt‘ experience pOVCI‘tY at nearly twice the rate Of White restaurant WOI‘kCI‘S.9

The social and economic marginalization of these workers exacerbates their vulner-

ability to human rights violations.

Some progress has been made at the state and local levels to raise the minimum wage.
Importantly, several states across the United States (including the District of Columbia)
that currently operate under a two-tiered minimum wage system are considering ballot

measures or legislation to eliminate the subminimum wage."

Poverty Rate Overall Employed and Among Tipped and Tipped Restaurant Workers

Overall
Tipped

Tipped Restaurant

National

D.C. Delaware lllinois Louisiana Massachusetts Michigan Pennsylvania Texas
1% 10.1% 11.5% 13.9% 11.9% 12.9% 10.1% 13.8%
13.2% 15.8% 19.4% 26.5% 18.3% 23.5% 20.5% 22.2%
14.8% 20% 22.2% 32% 20.7% 28% 23.7% 25.3%



FIGURE 1ES

Minimum Wage Distribution for Tipped Workers

International human rights and core labor standards es-
tablish fundamental guarantees to promote dignified work and
human prosperity. Applying these internationally accepted
norms to the lived experiences of tipped workers earning sub-
minimum wages in U.S. restaurants draws our urgent attention
to the human impacts of the current system of regulation.

Minimum wage fixing should constitute one element in a poli-
cy designed to overcome poverty and to ensure the satisfaction
of the needs of all workers and their families, [and its] funda-
mental purpose should be to give wage earners necessary social

protection as regards minimum permissible levels of wages."!

The subminimum wage structure violates the human
rights to an adequate standard of living and to just and
favorable remuneration of tipped restaurant workers. Inter-
national principles to alleviate poverty and to promote human
rights call on States to “ensure that all workers are paid a wage
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sufficient to enable them and their family to have access to an
adequate standard of living.”"* In determining the minimum
wage, international labor standards require States to take ac-
count of the necessity of enabling workers to maintain a suitable
standard of living."” Yet, tipped restaurant workers in the Unit-
ed States struggle to receive fair wages, and “wage theft” and
other wage violations by employers are significant problems.
The subminimum wage structure deprives workers of a living
wage and the high poverty rates for low-wage tipped restaurant
workers confirm that wage protections are inadequate and vio-
late human rights guarantees.

Health is a fundamental buman right indispensable for the

exercise of other buman rights.**

The subminimum wage structure violates the human
right to health of tipped restaurant workers. International
human rights standards stipulate that “every human being is



FIGURE 2ES

Percentage of White and Workers of Color in Select Restaurant Industry Occupations
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Workers of color are concentrated in the lowest paying occupations in the U.S. restaurant industry.

entitled to the enjoyment of the highest attainable standard
of [physical and mental] health conducive to living a life with
dignity."* The right to health is linked to the right to work,
as the enjoyment of good health enables work and the abil-
ity to work facilitates the realization of related rights, such as
the right to food and the right to housing. Yet, access to af-
fordable basic and preventive healthcare is beyond the reach
of many tipped restaurant workers. A 2011 survey of over
4,000 restaurant workers found that 90% did not have access
to health insurance through their employer.'® Poverty levels
among tipped workers are revealed in rates of food insecurity
and reliance on public assistance programs. One study found
that nearly half of all tipped workers rely on public assistance
to supplement their income.'” Thus, subminimum wages for
tipped restaurant workers deprive them of full access to their
human right to health.

Each [State Party] undertakes to declare and pursue a na-
tional policy designed to promote . .. equality of opportunity
and treatment in respect of employment and occupation, with

a view to eliminating any discrimination in respect thereof.'s

Tipped restaurant workers are vulnerable to discrimi-
nation based on gender and race in violation of their human
rights. The prohibition against discrimination is a fundamental,
universally recognized right, which requires States to dismantle
barriers to equal enjoyment of human rights. States are also called
upon to develop policies and to promote practices that will ef-
fectively guarantee workers equal pay for equal work and access

to advancement without regard to gender or race.

Women are vulnerable to particular human rights
violations in the workplace and the International Labour Ot-
ganization (ILO) and U.N. human rights bodies recognize
sexual harassment in the workplace as a violation of women’s
fundamental human rights.”” One investigation concluded
that workers in the U.S. food services industry filed 37% of all
claims of sexual harassment with the federal government during
a 10-month period in 2011.%°

Workers of color laboring in the U.S. restaurant industry are
concentrated in the lowest-paid “front and back of the house” oc-
cupations such as cooks, dishwashers, bussers, and runners while
non-Hispanic whites are disproportionately found in higher paid
“front of the house” positions like wait staff and managers.* (Fig-
ure 2ES) In states with the subminimum wage, 25% of tipped

restaurant workers of color live in poverty.”

In an industry populated mostly by women and people of
color, this racial and wage hierarchy points to the failure of the
U.S. government to regulate this sector adequately and consti-

tutes discrimination under international standards.

Reflecting an international consensus regarding universal
rights for workers, human rights instruments and ILO con-
ventions and standards comprise a robust body of norms and
best practices. The United States has an obligation to protect
the fundamental human rights of its residents, particulatly the
rights of those who have been historically victims of discrimi-
nation and social marginalization. We have looked to these
international standards to formulate our recommendations to
policymakers to address the human rights deprivations surfaced
by this report and to improve conditions for tipped restaurant
workers in the United States.
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Based on this analysis, we make the following recommendations:

TO THE FEDERAL GOVERNMENT:

Promote the international human rights to an ad-
equate standard of living and to just and favorable

remuneration:

+ Ensure compliance in the restaurant industry with
fundamental international human rights that set a
baseline for fair working conditions and an adequate
standard of living, free of discrimination.

+ Support legislation such as the Raise the Wage Act
and the Pay Workers a Living Wage Act, which raise
the federal minimum wage and eliminate the lower
minimum wage for tipped workers. Policymakers
should dismantle laws and practices such as the
tipped minimum wage that effectively discriminate

against women.

Promote the international human right to health:

+ Ensure that restaurant workers and their families
have affordable access to healthcare.

+ Address the unique challenges tipped restaurant
workers face in accessing affordable, adequate housing
by eliminating the subminimum wage and expanding

existing federal programs related to housing the poor.

Promote the international right to protection from
discrimination based on gender and race:

+ Strengthen anti-sexual harassment employment laws
and enforcement efforts, and require written policies
and training on sexual harassment, while strengthen-
ing workers’ voices on the job to ensure these laws are

implemented.

+ Support the Schedules that Work Act to prevent
management’s abuse of scheduling that can be used
to punish workers who try to practice their rights.
Workers' refusal to accept sexualized behavior should

not result in the loss of prime shifts.

+ Ensure working mothers are accorded paid leave in
order to prevent discrimination against women on
the grounds of marriage or maternity and to enable
their effective right to work.

+

Support the Healthy Families Act (earned sick days)
and the Family and Medical Insurance Leave Act
(paid leave) so that women are less economically vul-

nerable to sexual harassment.

+

Support job-training programs that provide acces-
sible, quality training to help women and workers of
color gain special skills and advance within the in-

dustry.

+

Initiate and support further study on sexual ha-
rassment and industry-specific measures to protect

women from sexual violence in the workplace.

+

Promote policy that ensures, free of discrimination,
the right to free choice of profession and employ-
ment, the right to promotion and job security, and

the right to receive vocational training and retraining,

TO STATE POLICYMAKERS & OFFICIALS:

Promote the international human right to work and
fundamental employment standards:

+ Support state and local efforts to realize fundamen-
tal human rights of workers by raising the minimum
wage and eliminating the tipped minimum wage,
establishing earned sick days and fair scheduling
policies, and strengthening protections against sexual

harassment and other abuses.

+ Create incentives for employers who provide trans-

parent internal promotion pathways.

+ Consider initiatives that prohibit racialized filters
such as a criminal record information request of ap-

plicants (i.e.,'ban the box’ initiatives).
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