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Turpin v. Sortini
 is an example of judicial pragmatism at its finest.  The California Supreme Court recognized a new cause of action allowing a disabled child named Joy Turpin to bring suit for “wrongful life.”  Although the underlying tort was medical malpractice, California was the first state to take this extraordinary step in allowing the child, not his or her parents, to bring this sort of suit against a negligent doctor or genetic counselor.  Remarkable for its internal inconsistencies, the Turpin opinion shows a court grappling with rules and attempting to reach the “right” result without “going too far.”  Furthermore, Turpin is significant because the California Supreme Court was the first court to step away from the religious and philosophical issues wrongful life involves and to acknowledge that society could accept suits for wrongful life, at least to some extent, in light of tort law’s dual goals of compensation and deterrence.

THE PLAINTIFFS

Hope Turpin, Joy’s older sister, was about one year old when her mother, Donna Wrenn Turpin, who goes by Wrenn, began to suspect something was wrong with Hope’s hearing.  According to her parents, Hope would not react when a door slammed behind her and would only sometimes respond to loud noises such as a shattering plate or a shouted “Come here!”
  

Hope’s father, Dr. Jim Turpin, did not notice the signs early on because, he claimed, he was “functioning as a parent, not as a doctor.”
  Although Hope had not begun to pick up basic words as do most children her age, Dr. Turpin later said, “Friends told us that at 18 months their children only had four- or five-word vocabularies.  Still we had doubts.”
  The Turpins were at that time living in Los Banos, California, where Dr. Turpin was a family practitioner.  In the fall of 1976, Dr. Turpin discussed his daughter’s condition with a pediatrician in Merced, who agreed that Hope’s hearing should be tested and recommended a nearby community hospital.  

Dr. and Mrs. Turpin took Hope to see Dr. Adam J. Sortini of the Leon S. Peters Rehabilitation Center of Fresno Community Hospital.  Dr. Sortini, the Center, and the Hospital were all later named as defendants.  As the Turpins’ complaint alleged, Dr. Sortini “was, and now is, a licensed professional individual specializing in the diagnosis and treatment of speech and hearing defects and was practicing his profession in the County of Fresno, State of California.”
  The complaint contained the following allegations:

That on or about September 24, 1976, plaintiff, Hope Turpin,


became a patient of the defendants, and each of them, and came


under the care and attention of defendants for the purpose of 


receiving a hearing evaluation because of the concern of the 


minor plaintiff’s parents and her pediatrician that she suffered 

from a hearing defect.

That at said time and place the defendants, and each of them, 

so negligently and carelessly took a history, examined, tested

and evaluated the minor plaintiff so that an advisement was 

made to her pediatrician by the defendants that her hearing was

within normal limits; that in reality the minor plaintiff was stone 

deaf.

Not only did Dr. Sortini state that Hope’s hearing was within normal limits, Dr. Turpin recalled, “The technician told my wife she was ‘an overly anxious mother.’”


Before settling in California’s Central Valley, Dr. Turpin spent a good portion of his career providing medical services to poor people in foreign countries.  He cared for refugees in a slum inside Hong Kong’s Walled City and operated a floating clinic from Kowloon harbor.
  He also spent ten years in the South Vietnam mountain village of Montagnard treating sick and wounded Vietnamese and Viet Cong men, women, and children during the Vietnam War.  He later wrote a book, Vietnam Doctor, about his experiences.
  In 1962, he founded Project Concern, a nonprofit agency that has since brought millions of dollars of medical care to people in Mexico, Vietnam, Ethiopia, Romania, the United States Appalachian region and elsewhere.  Its work is now devoted to the health of children, and although Dr. Turpin long ceased operating the organization, he remains its main fundraiser and “guiding light.”  He received the 1993 International Humanity Award from the American Red Cross Overseas Association for his work.


It was not surprising that the Turpins accepted Dr. Sortini’s conclusions and “grabbed onto that diagnosis like a straw on the surface of the ocean,” making “a series of major life decisions based on it.”
  Dr. and Mrs. Turpin, who are Baha’i, decided to sell Jim’s medical practice and move the family to Guam, where the Baha’i faith was operating a health maintenance organization.
  Herbert Turner, Wrenn Turpin’s father, was born a Baptist but began studying other religions and ultimately converted his family to the Baha’i faith.

It was in Guam that the couple’s second child, Joy, was conceived.  When Wrenn was five months pregnant with Joy, her concerns about Hope resurfaced and she took Hope to be tested again, this time by a hearing specialist on Guam.
  As the complaint later alleged, Hope “remained undiagnosed until October 15, 1977, when she was re-evaluated...”
  The specialists on Guam eventually found what Dr. Sortini had missed: that Hope had no more than five percent of normal hearing, most likely due to a genetic condition called sensoral neural hearing damage.

Joy was born on August 23, 1977 and once Hope was properly diagnosed, her mother sensed that Joy was also deaf.  When Joy was eight weeks old, the Turpins flew to Stanford Medical Center where doctors, through use of a brain stem audiogram, confirmed Wrenn’s fears.
  The Turpins then moved back to California and Dr. Turpin resumed his family practice.

Subsequent testing revealed that both Jim and Wrenn Turpin were carriers of the recessive gene for sensoral neural disorder.  Jim’s first wife was not, so his three children from that marriage were not at risk.  Any child of Jim and Wrenn, however, had a one in four chance of being born with two recessive genes and therefore, almost completely deaf.

THE LAWYER


The lawyer ultimately retained by plaintiffs to pursue their suit against Dr. Sortini, the Leon S. Peters Rehabilitation Center, and Fresno Community Hospital is remarkable because he has represented plaintiffs in two precedent-setting cases in two entirely separate fields of law.


Joseph Probert Stretch began practicing law in 1966 after graduating from the University of San Francisco School of Law and is just now beginning to cut back on his practice after 35 years in San Francisco.  “Basically, my career was civil litigation and it was pretty much plaintiff oriented.  I used to do a lot of medical malpractice, and I don’t do that anymore,” said Stretch in a recent interview.  “Now I kind of do a lot of consulting on severance contracts and stuff like that – people leaving employment and things of that nature, but very little litigation any longer.” 

Stretch represented the plaintiff in the case that created (albeit temporarily) new law on the issue of wrongful termination for breach of the implied-in-fact contract of employment.  In Pugh v. See’s Candies, Inc.,
 Wayne Pugh had been an employee of See’s Candies, Inc., first in San Francisco, then in South San Francisco, from January 1941 until 1973.  He began washing pots and pans and was promoted through the ranks until he became vice-president in charge of production and a member of the board of directors.  

According to the evidence introduced at trial, in 1973, Pugh was called to Los Angeles to meet with Charles Huggins, the president of See’s, who told him, “Wayne, come in and sit down.  We might as well get right to the point.  I have decided your services are no longer required by See’s Candies.”  When Pugh asked for a reason, he was told that he should “look deep within (him)self” to find the answer.  The company had never filed any formal or written criticism of Pugh’s work or raised a complaint about him at any meeting.
  

The Court of Appeal stated that See’s had made to Pugh an implied-in-fact contractual promise not to fire him without good cause and that See’s promise was based on the duration of Pugh’s employment, the commendations and promotions given to him by the company, the lack of any complaints regarding his work, the assurances he was given, and the employer’s acknowledged policies.
  The decision was especially significant because the court also determined that when there was an implied-in-fact contract and that contract had been breached in violation of the implied covenant of good faith and fair dealing, the employee could then sue in tort for compensatory and punitive damages.

Following Stretch’s initial victory in Pugh, he “got a lot of referrals from lawyers pretty much all over the state because nobody was doing that kind of work.”
  Stretch intimated that the field was lucrative for lawyers, as well as clients, because one could now sue for contract damages, general damages, and punitive damages.  He represented plaintiffs in termination suits through the 1980s and into the early 1990s until the Supreme Court and some Courts of Appeal “kind of gutted the whole issue with certain decisions [Stretch] tend[s] to refer to as ‘Chamber of Commerce’ decisions,” and left plaintiffs with contract damages as the only option.
  

Ironically, Pugh himself was ultimately unable to take advantage of the new developments.  In Pugh v. See’s Candies (Pugh II),
 Stretch represented Pugh on the remand in his case, but this time Pugh lost.  He was unable to recover contract or tort damages because he could not prove that he had an implied-in-fact contract that See’s breached in bad faith.
  Pugh had claimed that he was actually fired as a result of his refusal to participate in negotiations for a 1973 union contract because he thought paying lower wages to seasonal workers, mostly women, violated public policy against sex-based discrimination.
  But See’s convinced the jury that Pugh’s fellow employees had a “negative attitude” toward Pugh and that Pugh was “disrespectful to his superiors and subordinates, disloyal to the company, and uncooperative with other administrative staff.”
  The jury entered a general defense verdict against Pugh.

The most damaging “chamber of commerce case” was the California Supreme Court’s decision in Foley v. Interactive Data Corp.
, decided in 1988, which largely gutted this field of the law.  The Court acknowledged that Pugh I “correctly applied basic contract principles in the employment context” and allowed the concept of an implied-in-fact contract to stand.
  But even though an implied-in-fact contract could exist, the Court reversed course and held that “tort remedies are not available for tortuous breach of the implied covenant in an employment contract to employees who allege they have been discharged in violation of the covenant.”
  Moreover, the Court stated that an “employer and employee are free to agree to a contract terminable at will or subject to limitations.”

Stretch suggested that employers took the Court’s hint and now use express language stating that employees are at-will, which overrules the implied contract theory.  This, combined with the unavailability of tort damages, caused the field to kind of “fizzle out.”

Stretch came to represent the Turpins at some point after they returned to California and filed a complaint on their behalf.

FROM THE COMPLAINT TO THE COURT OF APPEAL


Stretch researched cases from other jurisdictions and found that although some states (including California) allowed a cause of action brought by parents for wrongful birth, they did not allow children to state a cause of action for wrongful life.  From the complaint, it appears Stretch’s theory of the case was that Dr. Sortini was negligent in failing to diagnose Hope’s hearing impairment, thereby depriving the Turpins of an informed decision whether to conceive another child who could possibly be deaf.  Dr. Sortini wrongfully caused Joy’s birth in the sense that she would not have been born at all if not for his negligent diagnosis.

The complaint filed by Joe Stretch on July 17, 1978, was a medical malpractice claim that also sought recovery for wrongful birth and wrongful life.  It contained several causes of action: one for Jim Turpin and Donna Wrenn Turpin for general damages and special damages for professional negligence, one for Hope Turpin, and one for Joy Turpin.
  Hope’s claim was for failure to diagnose based on the fact that Dr. Sortini tested Hope in September of 1976 and found her hearing to be within normal limits when in reality Hope was “stone deaf.”
  On this theory, Hope’s case, even if successful, would not likely have garnered extensive damages because Dr. Sortini did not cause Hope’s disability and it only went undiagnosed for about a year.

Wrongful Birth and Wrongful Life

Wrongful life is often discussed in conjunction with the parents’ related cause of action, wrongful birth.  Both torts center on either a genetic counselor’s failure to inform parents of their offspring’s detectable disabilities or a doctor’s failure to successfully abort a fetus.  In wrongful birth suits, the mothers do not claim that the doctor caused the child’s disability but that 1) the negligent failure to inform deprived the mother of her right to make a meaningful choice about whether to bear/conceive the child or 2) the negligent failure by the doctor to terminate the pregnancy caused the birth of an unwanted child.  The father’s claim is essentially a derivative one alleging that he will have to support the child.  The damages sought include the cost of raising the child and the emotional injury caused by bearing a child with unanticipated disabilities.  

In a wrongful life suit, the child claims that his very life is an injury.
  While courts allowed wrongful birth claims before Turpin v. Sortini, the case is significant because California became the first state to accept wrongful life claims as valid.

Before both wrongful life and birth could exist, legal and medical advances in genetic screening and abortion had to occur.  By 1979, “genetic counseling” could be defined as “a communication process which deals with the human problems associated with the occurrence, or the risk of occurrence, of a genetic disorder in a family” which existed to help a family understand the nature of the disorder, its risks, and courses of action the family could take.
  Genetic counseling has now reached the level where “by using procedures such as amniocentesis, placental biopsy, ultrasound, and fetal-blood sampling” approximately 350 tests can identify conditions such as Tay-Sachs, Down’s syndrome, sickle-cell anemia, neurofibromatosis (Elephant Man’s disease), rubella, spina bifida, and more.
   Abortion became safer and, after Roe v. Wade,
 a woman had an absolute legal right to an abortion until the second trimester.

Society also had to change the way it viewed the sanctity of life.  Some courts’ eventual acceptance of wrongful birth and wrongful life suits reflected such a shift. 

To illustrate the massive change that occurred in this area, one need only compare section 55, “Prenatal Injuries” of the Fourth Edition of Prosser’s Handbook on The Law of Torts, published in 1971, with the same section in the Fifth Edition, published in 1984.  In the Fourth Edition, the entire discussion focused on when a parent can recover for prenatal injuries.  The debate centered on when a fetus becomes viable and whether an action may be maintained if the child is not born alive.
  In contrast, the Fifth Edition had an entire subsection called “Unwanted Children—‘Wrongful Birth’, ‘Wrongful Life’ and ‘Wrongful Pregnancy’.”  The editors note: “The last couple of decades have witnessed the rapid development of tort claims concerning a variety of issues that arise when the tortfeasor’s act or omission results in the birth of an unwanted child.”  In the section, the authors cite Turpin and the cases leading up to it.
  


The Turpins’ Claims


There was no doubt that Jim and Wrenn’s wrongful birth suit could go forward as a legal matter because a California appellate court had already recognized a cause of action for wrongful birth in Custodio v. Bauer
 in 1967.  The Custodios had nine children and undertook an operation to sterilize Mrs. Berdella Custodio, who was told that the birth of a tenth child would aggravate an existing bladder and kidney condition.  The operation was negligently and unsuccessfully performed and Mrs. Custodio later became pregnant.  The court found that “[t]he mental suffering attendant to the unexpected pregnancy because of the complications which may or may not result, the complications that do result, and the delivery of a child are all foreseeable consequences of the failure of the operation.”  The court allowed the Custodios to sue for damages to cover the emotional distress of giving birth to and the costs of raising their tenth child.

Jim and Wrenn Turpin’s wrongful birth claim stemmed from their reliance on defendants’ conclusion that Hope’s hearing was within normal limits when they decided to conceive Joy.
  They claimed that had they known that they both were carriers, they would not have conceived Joy, so the defendants were responsible for wrongfully causing the Turpins to give birth.  Such a claim is not simple; it provokes strong moral and/or religious reactions.  

The Turpins’ claim did not, however, implicate abortion in any way.  Their claim that they would not have conceived Joy had they known she would be deaf would have been sufficient to bring a wrongful birth suit, although in some wrongful birth suits (in particular, those involving amnioscentesis), the mother of the child claims that had she known of the child’s disability earlier, she would have had an abortion.  It is doubtful that the Turpins would have aborted Joy if they had found out about the problem when Wrenn was pregnant.  The Baha’i religion forbids using abortion as a method to prevent the birth of unwanted children.

Moreover, despite their pleadings, it is uncertain that the Turpins would have made sure not to conceive another child had they been aware of Hope’s condition early in her life.  Recall that Dr. Turpin had spent many years providing medical care to sick children and as recently as 2002, in a Project Concern International newsletter, said, “Providing children with health, hope and life expands our humanity.  If you decide right now to help us save more young lives, it can help you, too, feel more alive, more relevant, more vital.  We are all interconnected – you, me and the children of the world.”  Those are not the words of a man who would rather not have a child because she would not be born “perfect.”  In the end, it seems as if the Turpins primarily pursued these legal claims because they felt that the defendants had been negligent and should be responsible for their daughters’ medical care.

Joy Turpin’s wrongful life claim centered on the allegation that she was born with “the similar total deafness abnormality” with which Hope was afflicted, that such deafness was hereditary, and that once Joy was conceived “there was a reasonable degree of medical probability” that she would be born deaf.
  Joy could not sue Dr. Sortini for causing her injury because he did not do so; her parents’ genetic makeup did.  She also could not sue him for negligent counseling because Hope, not Joy, had been his patient.  The only possibility was to allege that Joy would not be alive and disabled if not for Sortini’s negligent diagnosis and that his duty of due care ran to her.

Under Molien v. Kaiser Found. Hospitals,
 a physician’s duty runs to all family members who would foreseeably be affected by a negligent diagnosis.  In that case, Kaiser’s allegedly negligent diagnosis of Mrs. Molien as having syphilis created a duty to her husband, whom it was foreseeable that the negligence would affect.  Furthermore, the Court found that Mr. Molien was himself a “direct victim” of Kaiser’s allegedly negligent act and could, therefore, recover damages for the emotional distress he suffered.
  By analogy, Dr. Sortini owed a duty to Joy because it was foreseeable that her parents would rely on his negligent testing of Hope when deciding whether to conceive additional children.

In a statement relating to Joy’s claim, but applicable to both the wrongful birth and wrongful life actions, the complaint alleged that defendants knew the risk of giving incorrect evaluations because it was foreseeable that parents would rely on them in deciding whether to have more children.
  In language that would later be quoted by the court, Stretch alleged 

[t]hat as a direct and proximate result of the negligence and 

carelessness of the defendants, and each of them, as aforesaid, 

the minor plaintiff, Joy Turpin, was deprived of the fundamental 

right of a child to be born as a whole, functional human being 

without total deafness, all to her general damages (emphasis added).

The Turpins contended that defendants should be held responsible for general damages as well as special damages to pay for the extraordinary expenses Joy would incur during her lifetime for specialized teaching, training, and hearing equipment.
  Non-economic damages could be awarded to both the parents as part of their wrongful birth action and to Joy as a result of her wrongful life action (if allowed), while economic damages (the costs of Joy’s care) could be awarded in either the wrongful birth or wrongful life action, but not both (to prevent double recovery).

After the complaint was filed on July 17, 1978, the defendants filed a demurrer to the second cause of action, Joy Turpin’s claim for damages.  Judge Blaine Pettitt heard the matter in the Superior Court of Fresno County on September 13, 1978.
  On October 31, 1978, Judge Pettitt entered an order sustaining defendants’ demurrer without leave to amend to the second cause of action.
  In sustaining the demurrer, Judge Pettitt felt bound to follow the California Court of Appeal precedent of Stills v. Gratton,
 whether or not he agreed with the rule.
  In that case, Hannah Stills visited Dr. Gratton to obtain a therapeutic abortion, which was negligently performed.
  Hannah Stills gave birth to plaintiff Jesse Stills, a healthy (although illegitimate) baby boy, and the court denied his wrongful life claim, finding that there was no injury.
  The judgment of the court dismissing Joy’s Complaint was entered on February 5, 1979.

THE COURT OF APPEAL

The Briefs and Oral Argument

When the parties filed their briefs in the Court of Appeal in 1979, courts in several states had already examined the issue of wrongful life and every one had denied the plaintiff a cause of action.  Wrongful life was a new tort and in order for the tort to be accepted, a plaintiff would have to show a court that there was a duty owed to the unborn child, negligence on the part of the medical professional, causation (in particular, proximate cause), and harm.  After that, the plaintiff would need to show that damages could be calculated with reasonable accuracy.  Courts had denied wrongful life claims by either stating that there was no duty owed the child, no injury to the child, or that damages were too difficult to calculate.  Some courts found that there was no duty to the child because “there is no legal right to be born” 
 or because parents owe no duty to unborn children.
  Courts which found no injury usually did so because of a belief that life was always preferable to non-life and being born could therefore not result in injury or that the circumstance of one’s birth could not by itself be an injury.
  In the cases decided under the theory that damages were unascertainable, courts usually argued that nonexistence could not be valued and compared with being born impaired.
  All of these decisions were based on value judgments that had to change before the tort could be recognized as valid.


As the above paragraph indicates, the Turpins’ lawyer, Joe Stretch, had a tough argument with very little case law on his side.  He urged the court to follow a New York appellate court’s logic in Park v. Chessin,
 the only decision that had so far allowed a claim for wrongful life.


New York had temporarily recognized wrongful life when the Supreme Court, Appellate Division decided Park v. Chessin.  Hetty Park gave birth in June of 1969 to a baby who lived for only five hours before it died from polycystic kidney disease, a fatal hereditary disease.  Although it was highly probable that any of the Parks’ future children would be born with the same disease, defendants told them that the chance of having another baby with polycystic kidney disease were “practically nil” because the disease was not hereditary.  The Parks’ next child, Lara, was born in July of 1970 with polycystic kidney disease and died at the age of two and one-half.
   

While the court agreed with a previous ruling that doctors do not have a duty to become forced genetic counselors and take genealogical histories of both parents, it held that a duty arose in this case because plaintiffs sought a specific medical opinion about the risks of having another child with a specific genetic disease.
  In breaking from New York precedent and recognizing Lara’s posthumous wrongful life claim, the court wrote that “cases are not decided in a vacuum; rather, decisional law must keep pace with expanding technological, economic and social change.”
  In a post Roe v. Wade world where abortion was legal and a hereditary disease could be determined with reasonable medical certainty, Lara could have been spared the pain of her short life.  Refusing to give her parents that option was the proximate cause of the tort.  The injury resulted when the defendants, by negligently informing Lara’s mother, deprived Lara of “the fundamental right of a child to be born as a whole, functional human being.”
  The court did not deal with how to calculate damages.

In a dissenting opinion, Justice Titone wrote: “This is not a question of the court keeping pace with social change, but rather of rushing into the adoption of a radical social concept having no basis in law, namely, that there may be a suable wrong stemming solely from the existence of life.”
  It can be argued, however, that there was no basis in law simply because none had been recognized.  As was later apparent in the California decisions, the results in wrongful life cases such as Park often depend solely on judges’ views of society and metaphysical quantifications of the value of life.
Park was subsequently consolidated with another case
 and heard by the New York Court of Appeals.  In Becker v. Schwartz,
 the Court reversed Park and found that there was no cause of action for wrongful life.  At the age of 37, Dolores Becker gave birth to “a retarded and brain-damaged infant who suffer[ed] ... from Down’s Syndrome” and commenced a lawsuit alleging that she was never advised of the increased risk of Down’s Syndrome in children born to women over 35 years old and that she was never told an amniocentesis test could be done to determine whether the fetus would have Down’s Syndrome.
  The Court recapped the facts in Park and Becker and assumed that had the respective couples known the risks, the Parks would have chosen to not conceive a second child and the Beckers would have undergone an amniocentesis test and terminated the pregnancy.  In a commendable quotation, the court acknowledged that its decision would rest on policy reasons.  The Court wrote:



[T]he weighing of the validity of a cause of action seeking 



compensation for the wrongful causation of life itself casts



an almost Orwellian shadow, premised as it is upon concepts



of genetic predictability once foreign to the evolutionary



process.  It borders on the absurdly obvious to observe that 



resolution of this question transcends the mechanical application



of legal principles.  Any such resolution, whatever it may be,



must invariably be colored by notions of public policy, the 



validity of which remains, as always, a matter upon which 



reasonable men may disagree.

The Court then found that there was no injury to either of the plaintiffs, writing, “Whether it is better never to have been born at all than to have been born with even gross deficiencies is a mystery more properly to be left to the philosophers and the theologians.”
  The Court also found that damages were unrecoverable because “recovery for wrongful life demands a calculation of damages dependent upon a comparison between the Hobson’s choice of life in an impaired state and nonexistence.”
  The Court dismissed the children’s causes of action for failure to state causes of action and left the issue for the legislature to change if necessary.

Although it had been overruled, Stretch referred to Park because it gave the California courts a roadmap they could follow.  It is also likely that he referred to it because it was the only “good” case in existence.  Stretch’s argument had only one heading, “Plaintiff Joy Turpin has Pled a Valid Cause of Action,” and attempted to show that the trial court should not have sustained the general demurrer because Joy had a legitimate wrongful life claim.


Stretch argued that Park v. Chessin was directly on point.  Outlining a prima facie case, he claimed that the defendants had a duty “to render medically accurate opinions and evaluations,” that there was a breach because their conduct fell below the standard of care, and that it was foreseeable that Jim and Wrenn Turpin would rely on the defendants’ evaluations in deciding whether to have other children.


Stretch distinguished Stills v. Gratton,
 the only California precedent, on two grounds.  The first was that it was based on outdated social mores regarding illegitimacy.  The second was that whereas the child in Stills was “a healthy, happy youngster who [was] a joy to his parents”
 and whose only damage was his illegitimate status, Joy Turpin “was born totally deaf and will have to endure the limitations and hardships of her disability for her entire life, including substantial expenditures for medical bills, remedial education, special training and special schooling.”


After Stretch touched on the issues of duty, breach, and causation, he turned to that of damages or remedy.  He wrote that Joy’s damages were “no more speculative than those awarded for loss of earning capacity or decreased life expectancy,” and that her special damages, including, but not limited to, medical expenses, could be calculated mathematically.


As far as policy, Stretch pointed out that society had changed its views considerably since Stills.  He cited the Therapeutic Abortion Act, enacted in 1967 in California, which allowed parents to not have children when there was a probability that the child would be born with a disability.
  He then asked, “[M]ay parents have a right not to have a handicapped child, while the child herself is denied the right ‘to be born a whole functional human being’?”  It seems as if with this statement, he wanted to point out that society, through the legislature, had made the decision that there could be situations, such as that of an unborn disabled child who could be spared from suffering, in which non-life was more valuable than an impaired life.


Respondents’ argument was split into three sections: I) California has not Recognized a Cause of Action in a Minor Plaintiff for Wrongful Life; II) The Court of Appeals of New York has Reversed the Lower Court in Park v. Chessin; and III) Other Considerations Militating Against a Cause of Action.  In the first section, respondents simply pointed out that California, in Stills, had rejected the tort of wrongful life.  In the second, respondents cited Becker to show that Park, the only case on which Plaintiff relied, had been reversed by the Court of Appeals of New York.  In the third section, consisting of only one paragraph, respondents raised the valid concern of how a court, if it were to allow wrongful life suits, would draw the line in defining a “whole, functional human being.”  Respondents concluded by urging the court to exercise restraint and to not expand the common law to causes of action the legislature had not authorized.


The record on appeal was later sealed by the California Supreme Court and it was impossible to determine whether reply briefs were filed and, if they were, whether they contained any new arguments.  In the end, whether there were reply briefs and what was said during oral arguments may have been inconsequential because by the time the judges wrote the opinion, they had new law to deal with.



Curlender and California Civil Code section 43.6


In between the time that the parties briefed and argued the issues and the time the Court of Appeal issued its decision in the Turpin case on May 28, 1981, the Second District of the Court of Appeal of California decided the question of wrongful life and the California legislature responded.  In Curlender v. Bio-Science Laboratories,
 the court found all the requisite elements of a new tort: duty, negligence, causation, and injury.  It also found that it was possible to determine damages.


Shauna Curlender’s parents, Phillis and Hyam Curlender, went to Bio-Science Laboratories to see if either of them carried genes that would cause a child of theirs to be born with Tay-Sachs disease.  They were not told that they were carriers and Shauna was born with Tay-Sachs disease, which the complaint alleged would cause her to suffer from 

mental retardation, susceptibility to other diseases, convulsions, sluggishness, apathy, failure to fix objects with her eyes, inability 

to take an interest in her surroundings, loss of motor reactions, 

inability to sit up or hold her head up, loss of weight, muscle 

atrophy, blindness, pseudobulper palsy, inability to feed orally, 

decerebrate rigidity and gross physical deformity.

She had a life expectancy of four years in which she would suffer “pain, physical and emotional distress, fear, anxiety, despair, loss of enjoyment of life, and frustration.”
  Shauna’s wrongful life claim alleged that if her parents had known they were carriers, she would not have been born.


The court began by discussing the relevant case law from other jurisdictions then refuted other courts’ public policy arguments.  It first distinguished Stills by noting that there is a distinct difference between an illegitimate child and a severely disabled one.  It then argued that the scope of wrongful life claims had been changed by the United States Supreme Court’s decision in Roe v. Wade and by the dramatic strides in genetic counseling and the ability to avoid genetic problems.  Finally, the court indicated that the fact that people continued to bring wrongful life suits despite the “cool reception” they had received suggested that perhaps society did accept wrongful life suits as well as the idea that nonexistence could be preferable to an impaired life and courts had to catch up to society.


The court cited Rowland v. Christian
 for the proposition that “[a]ll persons are required to use ordinary care to prevent others being injured as the result of their conduct,” and found that laboratories doing genetic testing had a duty to parents and their unborn children to use ordinary care when providing information regarding genetic defects.  The court assumed there was negligence because the case came up on defendants’ demurrer.  Cause in fact was found in the parents’ assertion that they would have had an abortion if they had known Shauna would be born with Tay-Sachs.  In a revolutionary idea, the court found that the plaintiff’s life itself was the injury, stating “such a plaintiff both exists and suffers, due to the negligence of others.”
  The court rejected the argument that calculating damages requires evaluating the right not to be born.  Rather, it decided that the child could recover damages for pain and suffering during her limited life span as well as special damages resulting from her disability and punitive damages.


Perhaps going a bit too far, the court further held that a child could sue her parents for bringing her into existence in situations in which the parents were negligent (although actually mounting a suit against the parents is unlikely to happen because in most wrongful life cases, the parents bring suit on behalf of a very young and/or very disabled child).  

In response to Curlender, in 1981, the California Legislature passed a bill sponsored by Assemblyman Alister McAlister (D-San Jose) called AB 267 which was codified as “California Civil Code § 43.6: Immunity from liability; actions against parents on child-birth claims; defenses and damages in third party actions.”  The section contains the following language:

(a)  No cause of action arises against a parent of a child



based upon the claim that the child should not have been 



conceived or, if conceived, should not have been allowed



to have been born alive.



(b)  The failure or refusal of a parent to prevent the live 



birth of his or her child shall not be a defense in any action



against a third party, nor shall the failure or refusal be 



considered in awarding damages in any such action.



(c)  As used in this section “conceived” means the fertilization



of a human ovum by a human sperm.

Subdivision (a) prevents a child from suing its parents for wrongful life.  Subdivision (b) means that a third party (presumably, the negligent doctors) cannot defend itself by alleging that the parents somehow failed to mitigate by not having an abortion and cannot suggest that those parents are joint tortfeasors.  Interestingly enough, the Court of Appeal later held in a case decided three months after the California Supreme Court’s Turpin decision, Morris v. Frudenfeld, that in a wrongful birth case, a mother “cannot be required, under the legal doctrine that a plaintiff take reasonable measures to mitigate damages, to undergo an abortion or place her unwanted child for adoption.” 
  Although the statute did not address this issue at all, it is highly unlikely that a defendant could successfully argue that parents should have mitigated damages by placing their child for adoption in a wrongful life case.  While adoption would relieve the parents’ financial and emotional strain, which is at issue in a wrongful birth case, it would not change the nature of the injury to the child, which is the focus of a wrongful life case.


McAlister initially wanted a much more expansive bill.  The original draft read:



This bill would provide that no cause of action arises



(1) on behalf of any person based on the claim that the person



should not have been conceived or, if conceived, should not 



have been born alive, or (2) on behalf of a person based on the



claim that another person, once conceived, should not have been 

allowed to have been born alive...

In essence, McAlister’s original bill sought to ban all wrongful life actions and post-conception wrongful birth actions (i.e., those involving an abortion).  While the bill would not have precluded the Turpins’ wrongful birth claim because their claim was that Joy never would have been conceived, it would have prevented Joy’s suit from going forward.  In the second draft, section (1) was amended to read that “no cause of action arises against a parent of a child based upon the claim that the child should not have been conceived and section (2) was deleted entirely.  Subdivision (b) of the final bill was added, as well as a new subdivision, (d), which read, “This section shall not be construed to affect any cause of action against a parent of a child for damages arising from a prenatal injury caused by the negligence or willful misconduct of the parent.”  Perhaps because a reasonable person would have no reason to construe the section in that manner, subdivision (d) was deleted from the final bill.


Since the legislature neither explicitly authorized nor overruled the wrongful life cause of action, the courts again had to decide whether the tort should be recognized in California.  Ultimately, the courts, like those that had considered the issue before it, would choose to recognize or reject wrongful life depending on their views of California public policy and the sanctity of life.  


The Opinion in the Court of Appeal


The opinion of the Court of Appeal for the Fifth Appellate Division in  Turpin v. Sortini
 was written by the Presiding Justice of the Fifth District, George A. Brown.  Justice Brown denied Joy Turpin’s cause of action for wrongful life, citing Stills, the leading non-California cases, and rejecting Curlender.  He essentially based his decision on four arguments.  The first was that wrongful life was not recognized as a tort in any jurisdiction.  The second was that the issue was more theological or philosophical than legal.  The third was that allowing the tort would open the floodgates to more litigation because the definition of a “whole, functional” life would constantly need to be redefined.

The fourth was that damages could not be calculated.  Justice Brown seemed to misinterpret Curlender, stating: “Curlender avoids resolving this fundamental problem of measuring damages, that is, comparing the value of impaired life against no life.  Without analysis, the court brushes off the problem by merely observing that the injury ‘is the birth of plaintiff with such defect’...”  The language from Curlender quoted by Brown refers to the existence of an injury to plaintiff, however, not to damages.  Regardless, Justice Brown’s opinion reflected his policy view that life is always preferable to non-life, meaning that being born did not result in an injury.  On the issue of damages, he wrote:


[T]he attempt to quantify the value of human life, whether or


not afflicted with a defect, runs counter to the traditional notion


of our American heritage which places a special value and premium


upon all human life, whether or not the physical or mental condition


of the physical being which embodies that life is less than perfect.

He also found Roe v. Wade inapplicable to Joy Turpin’s case and opined that establishing a cause of action for wrongful life was best left to the Legislature.  


In a dissenting opinion, Justice Andreen argued, among other things, that even if the court found that damages for pain and suffering were too hard to calculate, special damages should be recoverable by Joy because any damages paid to the parents in their wrongful birth suit would presumably end when the child reached the age of majority (18).  This possibly later influenced the Supreme Court’s opinion.

Justice Brown then wrote an introduction to a 1981 law review comment about why a cause of action for wrongful life should not be allowed, published after Brown authored the opinion in Turpin and the California Supreme Court had granted certiorari but before the Court had heard the case.  Justice Brown’s actions could possibly be considered a violation of the Model Code of Judicial Conduct.  Canon 3B(9) states: “A judge shall not, while a proceeding is pending or impending in any court, make any public comment that might reasonably be expected to affect its outcome or impair its fairness...”  In any event, it is highly unusual for a judge to comment on a case of his or hers that is still being adjudicated.

In his law review piece, Brown wrote that Roe v. Wade’s “recognition of the mother’s right to freely choose between giving birth and aborting necessarily negates the notion that an unborn child has any rights arising from freedom to choose between being aborted or being born.”  This suggests that Brown really felt that the defendants owed no duty to Joy Turpin.  Clearly, a child who is not born or in some wrongful life cases (such as Joy’s), not even conceived, cannot choose to not be born.  Is this really the crux of a wrongful life claim?  One can interpret Curlender as suggesting that it is not.  In Curlender, the gist seems to be that once a child exists and suffers, she can claim that she would not live at all if not for defendants’ wrongful conduct – hence, a wrongful life claim.

Brown also reiterated his idea that even if life were an injury (which he did not seem to believe), damages could not be calculated because “courts are not equipped to venture into [the] vacuum” of comparing life and nonexistence.  He ended by stating that compassion and emotion lead to result-oriented jurisprudence, bad law, and usurpation of the legislature’s role.

THE ROAD TO “JUSTICE”

By the time the Court of Appeal denied Joy’s cause of action in May of 1981, the Turpins had moved to North Carolina.
  The Supreme Court of California had denied review in Curlender, probably hoping to avoid confronting wrongful life, and that case had settled soon after for $1.6 million.
  The Turpins decided to appeal to the Supreme Court of California and filed a petition for hearing dated July 6, 1981.

In the petition for hearing, Stretch, on behalf of Joy Turpin, requested that the Court resolve conflicting decisions from the Second Appellate District (Curlender) and the Fifth Appellate District (Turpin) and decide whether or not California recognizes a cause of action for wrongful life.  In his memorandum in support of petition for hearing, Stretch argued that Stills had no precedential value, that calculating Joy’s damages would be no harder for a jury than calculations we regularly ask juries to make – pain and suffering, wrongful death, loss of earning capacity, or decreased life expectancy – and that the Legislature, by enacting Civil Code section 1714, had implicitly empowered the judiciary to create causes of action, such as one for wrongful life, when ordinary care is not exercised but no remedy exists.

The defendants countered with essentially five arguments as to why the justices who decided Curlender had failed to exercise judicial restraint, invaded the realm of the legislature, and ignored public policy issues: 1) the judges had not drawn a line as to what constituted an injury for the purposes of a wrongful life claim; 2) damages were impossible to determine; 3) by ignoring how to determine damages and suggesting that the child had a cause of action because the parents’ cause of action “ought to be ‘rounded out’,” the Curlender court had “abandoned” the compensatory principle of torts; 4) the requisite causation does not exist in wrongful life cases because courts cannot declare that “a human being is responsible for a defect obviously rendered by Providence.”; and 5) society does not believe that disabled people would be better off not having been born.

On Thursday, August 7, 1981, the Supreme Court of California granted the petition for review, with Associate Justices Mathew Tobriner, Frank Richardson, and new members Otto Kaus and Allen Broussard voting to hear the case.
  The case was placed first on the calendar for Monday, November 30, 1981.  

Justice Bernard Jefferson, who authored Curlender, had retired and was now associate dean at the University of West Los Angeles School of Law.  In an interview in the days leading up to the hearing, he said, “If anything, as I look back, I’m more convinced than ever that my view ought to be the law.  I normally don’t pay much attention to what happens to my decisions, but I feel very strong in this case that Curlender is the way the law ought to go.  I certainly hope this court goes my way.”
  Not all felt that way, however.  One author stated that if the Court were to allow Joy’s cause of action, it should not be called “wrongful life,” but the “we feel sorry for this child born with hereditary defect and since we can’t hold the cosmos legally liable let’s hold the doctor liable because at least he did something wrong” cause of action.

Turpin was far from an ideal test case.  It involved a deaf child, not one with Tay-Sachs or Down’s Syndrome.  The physical manifestations of the disability were not as striking.  Despite these possible concerns, the Turpins and Stretch brought their case to the California Supreme Court.  They had come this far and they may have felt that they had a good chance of winning given the composition of the Court.

THE COURT


The California Supreme Court that decided Turpin v. Sortini is often known as the Rose Bird Court and, according to a contemporaneous article written by Professor Stephen Barnett, the Court was at that time “emerging from a period of transition.”  Justices Kaus and Broussard had replaced Justice Wiley W. Manuel, who had died, and Justice William P. Clark, Jr., who retired.  By the time the decision came down in May of 1982, Justice Mathew O. Tobriner had retired and been replaced by Justice Cruz Reynoso, who did not participate in the decision.  Before the end of the year, Justice Frank C. Newman also retired and was replaced by Justice Joseph R. Grodin.


The Rose Bird Court was known for its liberal views and in 1986, three justices were not reelected by the people of California and were replaced with Republicans.  Professor Stephen Sugarman has argued that the Bird Court pushed the envelope of tort law, expanding liability based on the policy that defendants are in a position to protect the public from harm and bear the burden through loss spreading and/or liability insurance.
  Although Professor Sugarman referred specifically to products liability, the same rationales would apply to the Court’s decision in Turpin.


The majority opinion in Turpin v. Sortini was written by Justice Otto M. Kaus.  Kaus was appointed to the Court by Governor Edmund G. “Jerry” Brown Jr. in 1981, won retention in 1982 with 56% of the vote, and served until 1985.  At the age of 65, he retired, in part because of the attacks on the court by those who wanted to unseat Chief Justice Bird.
   He was known as the center of the Bird Court and according to Professor Barnett, “He was not only moderate, but a man of common sense and pragmatism who I think was caught between his basically liberal inclinations and his reluctance to go along with some of the extreme positions of the Bird court.”  

Kaus was a strong believer in judicial restraint, once saying, “I hate judges who use the fact they have a public forum for expressing opinions on everything from how to diaper a baby to how to execute a squeeze play in the ninth inning.”  Justice Kaus retired although he was not up for reelection in 1986.  Upon his retirement, he said, “You cannot forget the fact that you have a crocodile in your bathtub.  You keep wondering whether you’re letting yourself be influenced, and you do not know.  You do not know yourself that well,” a statement acknowledging that politics (and the specter of reelection) may subconsciously affect judges’ decisions.


Justice Mosk, who dissented in Turpin, wrote an obituary for Justice Kaus upon his passing in 1996.  Mosk praised Kaus as “a brilliant legal scholar” who had “the ability to see issues and write about them a human manner.”  Mosk drew attention to a few notable cases that Kaus had decided.  One of these was Turpin.  Mosk wrote:



Turpin v. Sortini was a sad case in which Justice Kaus and I



did not see eye to eye.  A child, born with a serious defect,



sued the medical doctors for not preventing her birth.  Her



basic contention was that she would be better off not born, 



rather than to suffer a lifetime of disability.  Kaus could find



no authority for that cause of action—and I must admit, I did



sympathize with his efforts—but he did show compassion...

THE OPINION


As Justice Mosk noted, Justice Kaus’s majority opinion in Turpin v. Sortini
 was a compassionate attempt to right a wrong that could only be justified if one accepts that California society had by the year 1982 changed its views on the rights to live or not to live.  The opinion’s analytical framework was shaky, but its length and steady direction show the struggle the Court faced.  The dissenting opinion written by Justice Mosk and joined by Chief Justice Bird also advocated granting damages to Joy Turpin but felt the Court did not go far enough.


In the months leading up to the opinion, Turpin received some national media coverage.  It was mentioned in a March 8, 1982 Newsweek article about a wrongful life claim in the Speck case, which was then being heard by the Pennsylvania Supreme Court (the Court split 3 to 3, affirming the lower court’s decision).  In an article on wrongful life and wrongful birth in the April 12, 1982 edition of the New York Times, the author noted that the wrongful life issue was currently before the California Supreme Court, “which is closely watched for legal trends.”


Justice Kaus began the opinion by summarizing the factual and procedural history.  He evenhandedly discussed the Turpins’ situation.  He then discussed other jurisdictions and observed that while some had allowed the parents’ cause of action for wrongful birth, none had allowed a child to bring a claim for wrongful life.  He turned to California and stated that Custodio had allowed parents a wrongful birth cause of action, Stills had denied the child’s wrongful life claim, and Curlender had recognized a cause of action for wrongful life.  He acknowledged that “Plaintiff, of course, relies heavily – indeed exclusively – on the Curlender decision” and then stated that California Civil Code section 43.6, which was enacted in response to Curlender, needed to be interpreted.


Kaus found that section 43.6 did not apply to cases like the one before the Court in which the child sues negligent doctors or counselors, and not her parents.  He also found that subdivision (b), although it might be read as implicitly recognizing that a wrongful life action may lie against a third party, should not be considered a legislative codification of Curlender creating a statutory cause of action for wrongful life.  


Kaus analyzed wrongful life through the traditional framework of duty, negligence, causation, injury, and damages.  He began by trying to diffuse the politically charged nature of the issue, writing, “plaintiff’s basic contention is that her action is simply one form of the familiar medical or professional malpractice action.”  He quickly disposed of the requirements of duty, negligence, and causation, stating: “[D]efendants do not contend that they owed no duty of care either to James and Donna [Wrenn] or to Joy.   Nor do defendants assert that the complaint fails to allege adequately either a breach of their duty of care or that Joy’s birth was a proximate result of the breach (emphasis added).”
  

Kaus next turned to the issue of whether there was an injury.  The opinion conflates injury and damages, and it is very difficult, but not impossible, to split the analysis regarding those issues.  In respect to injury, defendants’ position was that Joy had suffered no legally recognized injury as a result of their negligence.  Kaus stated that tort law is compensatory and exists to put plaintiff as near as possible to the position he would have occupied but for the tort.  In Joy Turpin’s situation, the absence of tortuous conduct would not have resulted in her being born with perfect hearing, but would have resulted in her not being born at all.

Whereas courts dealing with this issue previously held that being born could not be an injury because life is always preferable to non-life, Kaus rejected that idea, writing “[W]hile our society and our legal system unquestionably place the highest value on all human life, we do not think that it is accurate to suggest that this state’s public policy establishes – as a matter of law – that under all circumstances “impaired life” is “preferable” to “nonlife.”  He cited Health and Safety Code section 7186, enacted in 1976, which allows terminally ill adults to refuse life-sustaining medical procedures, to support the proposition that a person can make his own judgment regarding the value of life.

But then, without further explanation, Kaus summarily rejected the notion that there had been an injury, stating: “[I]t is simply impossible to determine in any rational or reasoned fashion whether the plaintiff has in fact suffered an injury in being born impaired rather than not being born.”

Kaus found that general damages could not be realistically calculated and should, therefore, not be allowed.  Kaus clearly understood the reasons why allowing damages would be sensible, writing “it is hard to see how an award of damages to a severely handicapped or suffering child would ‘disavow’ the value of life.”  Furthermore, in response to Stretch’s argument, he acknowledged that damages are often awarded for pain and suffering and mental distress although they cannot easily be valued, but stated that in a typical injury case “jurors at least have some frame of reference in their own general experience to appreciate what the plaintiff has lost – normal life without pain and suffering.”  In a wrongful life case, in contrast, the plaintiff has “lost” the “unknowable status of never having been born,” a status too speculative to merit a monetary value.  All of this was academic, however, because Kaus had already decided that there had been no injury.

Moreover, Kaus stated that even if damages were recoverable, the “benefit” doctrine in tort damages precluded it.  Kaus cited Section 920 of the Restatement Second of Torts, which provides that if, as a byproduct of the defendant’s tortuous conduct, the plaintiff receives a benefit to the same interest that was harmed, the value of that benefit must be subtracted from the plaintiff’s recovery.
  Kaus found that Joy was born because of defendants’ negligence and as a result, she “obtained a physical existence with the capacity both to receive and give love and pleasure as well as to experience pain and suffering.”  Kaus essentially found that Joy’s potential recovery for emotional harm (pain and suffering) was cancelled out by the emotional benefits Joy received by virtue of being alive, which she would not otherwise have received if not for defendants’ negligence.  Without directly saying so, Kaus seems to have recycled previous courts’ argument that damages were not measurable and added a new twist.  Instead of arguing that a financial value cannot be placed on non-existence, Kaus reasoned that the value of the emotional harm caused by being born with a disability is equivalent to the value of the pleasure that comes from life and, because these values are both emotional, they are the same interest and can offset each other.

While Kaus’s solution is nice and neat, there are two problems with his use of the “benefit” doctrine.  The first is that the law review article cited by Kaus in support of using the benefit doctrine advocated leaving the balancing up to a jury.  In the case of a severely disabled child, the author of the article argued, it is possible that the disability might outweigh the benefit of life and justify an award of general damages.
  The second problem is that Restatement 2d Torts section 920 (the codification of the doctrine) states that the benefit should be “considered in mitigation of damages.”  This language almost certainly means that damages must first be established, presumably by a jury, before the benefit can be considered in mitigation.  Kaus applied the benefit doctrine differently because he never allowed Joy to establish damages, stating that the “unknowable status of never having been born” was a status too speculative to merit a monetary value.  Therefore, there could be no real balancing.

Although Kaus established that general damages were not recoverable because there had been no injury and damages could not be calculated, he nevertheless allowed Joy to recover special damages in the form of “extraordinary expenses for specialized teaching, training, and hearing equipment” that she would incur during her lifetime as a result of her deafness.  He argued that unlike general damages, special damages can be measured.  He believed that since parents can recover medical expenses for the wrongful birth of a child, “it would be illogical and anomalous to permit only parents, and not the child, to recover for the cost of the child’s own medical care.”  He also cited Civil Code section 1714 for the proposition that defendants should be liable for their actions, “regardless of whether the expense is to be borne by the parents or the child.”  Staying consistent with his use of the benefit-detriment test, he found that the defendants had provided Joy with no benefit insofar as extra medical expenses was concerned. 

The holding that special damages were recoverable was the decision’s most pragmatic and problematic aspect.  While parents could already recover special damages in a wrongful birth action, such damages were seemingly only recoverable until the child reached the age of majority.  By allowing the child in a wrongful life suit to recover, special damages could be obtained for the remainder of the disabled child’s life expectancy.  In a case such as Joy’s, where she could be expected to become independent at age 18 and outlive her parents, allowing her instead of her parents to sue for special damages made it likely that she would be more effectively compensated for defendants’ negligence.

This part of the holding is understandable from a policy perspective and would undoubtedly be supported by most.  As Mosk noted in his dissent, though, allowing special damages was problematic because it made the decision “internally inconsistent.”  How could one who had suffered no injury recover damages for that injury?

In his dissent, Mosk argued that Curlender remained good law in California because the Court had denied review.  He found that the injury in a wrongful life case is that the plaintiff “exists and suffers[] due to the negligence of others.”  He argued that general and special damages should be recoverable.

In an article written soon after the decision, Professor Barnett argued that special damages may have been allowed because they were vital to Joy’s well-being and survival and were proximately caused by defendants’ negligence.  He suggested that the decision resembled the Court’s 1980 decision in Sindell v. Abbott Laboratories
, a DES case imposing “market share” liability on manufacturers of the drug.  “In both cases,” wrote Barnett, “tortuous conduct by the defendant and harm to the plaintiff jointly argue for compensation and for relaxing a traditional requirement of tort law – causation in Sindell, injury in Turpin.”  He intimated that limiting the compensation to special damages might have been an effect of “the seeds of a growing judicial disaffection with general damages.”  Barnett felt that Turpin showed that the California Court was willing to remain at the vanguard in advancing tort liability, but possibly showed that it would no longer award general damages for injuries that were too speculative.  In sum, Barnett found Kaus’s decision “a creative judicial compromise that rests more on pragmatic justice than on strict logic.” 
  

If the defendants were responsible for Joy Turpin’s existence, the entire Court felt that Joy should be able to recover damages stemming from the disabilities that came with that existence.  The Court also transcended the hurdle regarding society’s preference for life over non-life, whereas other courts could not or would not. 

AFTERMATH

The case was remanded and Joy would now have to show that Dr. Sortini, the medical center, and hospital had been negligent in order to recover special damages.  Discovery began and the case was set for trial in Fresno.

Both sides probably had concerns about taking the case to trial.  The plaintiffs were probably wary of putting a beautiful baby before the jury and undergoing the emotional rigors of a trial and the insurance company was undoubtedly anxious about trying an emotional case that would get a lot of publicity.  Perhaps as a result of these concerns, the case settled before it ever went to trial.

After Turpin, California courts further defined wrongful life.  In Call v. Kezirian,
 a child born with Down’s Syndrome was allowed to recover special damages because his mother’s doctor had not properly advised her.  In Foy v. Greenblott,
 similar to the Williams case from New York,
 a child who was born after her incompetent mother became pregnant in a mental health care facility was not allowed to bring a wrongful life cause of action because he was not born with a disability.  In Andalon v. Superior Court,
 the court found that a Down’s Syndrome baby whose mother had not been adequately warned could not recover damages for lost earning capacity.  The court held that because of his disability, he never had wage-earning capacity that was taken away by the doctor’s negligent conduct.  Moreover, he would not have been born absent the doctor’s negligence.

In 1993, the California Supreme Court voted six to one to refuse to hear Gami v. Mullikin Medical Center,
 thereby letting Turpin stand.
  Furthermore, the Court of Appeal in Gami expanded the holding in Turpin by holding that there could be a wrongful life cause of action from postconception negligent failure to test for a disability.  The negligence in Turpin was preconception, so the claim essentially was, “We never would have conceived her,” and not, “We would have aborted our already-conceived child,” which was the claim in Gami.  That the early-1990s Court passed on a chance to overrule a Bird Court decision perhaps suggests the truly pragmatic nature of Kaus’s opinion.

In Johnson v. Superior Court,
 the court allowed a wrongful life action against a sperm bank and two physician employees who had approved a donation of sperm carrying a genetic disease.  Hoping to collect general damages and damages for lost earning capacity, the plaintiff argued her claim was not a wrongful life claim because the sperm bank caused the disease, but the court held that the gene within the sperm caused the disease and Turpin provided the appropriate framework.

Two other states have recognized a cause of action for wrongful life.  In 1983, the Washington Supreme Court became the second state high court to do so in Harbeson v. Parke-Davis.
   In Procanik by Procanik v. Cillo,
 New Jersey did so.  At least twenty states have considered the issue and denied a cause of action for wrongful life.

According to a March 25, 1990 San Francisco Chronicle article, there had been more than 150 wrongful life cases in 21 states since 1980, including 4 at the state Supreme Court level.  Jury verdicts in California in wrongful life cases have ranged from defense verdicts to settlements of four hundred thousand dollars, eight hundred thousand dollars, 1.25 million dollars, and the 1.6 million dollars that the Curlenders settled for.  Most recently, the United States Supreme Court on October 14, 2003 declined to review Utah’s Wrongful Life statute, which bars wrongful birth and wrongful life suits.

Wrongful life cases evoke strong reactions.  Those that go to trial frequently make it into the newspaper due to their tragic nature.
  Wrongful life and wrongful birth cases have sparked opposition from disability rights groups, who see them as devaluing the lives of people with disabilities.
  Former Surgeon General C. Everett Koop gave a speech to The American Academy of Pediatrics in which he decried abortion as an alternative to having and raising a child with a disability.  He said, “[D]isability and unhappiness do not necessarily go together ... Our obligation in such circumstances is to find alternatives for the problems our patients face.”  Suggesting that genetic screening and abortion could lead America down the road to eugenics, he quoted a passage from Millard Everett’s book, Ideals of Life: “No child [should] be admitted into the society of the living who would be certain to suffer any social handicap – for example, any physical or mental defect that would prevent marriage or would make others tolerate his company only from the sense of mercy.”

Wrongful life and wrongful birth cases are viewed as potentially dangerous because they arguably support eugenicist viewpoints and because they force parents to publicly state that they wish their child had never been born.  The Turpin opinion is brilliant because by allowing only special damages, it seems to allow parents who do not want to make such a statement to bring wrongful life suits for their disabled children and say, “It’s not that we didn’t want this child; we just wanted the negligent doctors to pay because she has extra medical expenses.”

Wrongful birth, on the other hand, remains troubling because the mother must say she wished she never had her child and is seeking emotional damages she has suffered as a result of having that child.  This is even problematic in healthy child cases where the parents can say, “We wanted you, but couldn’t afford you,” because of the potential psychological effect on the child.

Furthermore, such suits possibly discriminate within the disabled community, giving extra compensation to certain people only because their disabilities could have been, but were not, detected.

CONCLUSION

Perhaps the irony of Turpin is that by allowing a disabled child to bring a wrongful life claim in addition to her parents’ wrongful birth claim, but for special damages only, it effectively ensured that the only type of child who would bring such a claim would be one with a disability that allowed her to function at a high level and have a long life expectancy.  In cases where a child either would never reach the age of 18 or never become independent, her parents’ wrongful birth claim would cover all her medical expenses.  A child like Joy, however, could be expected to become independent at the age of 18 yet still have life-long medical costs.  Kaus’s opinion is pragmatic justice in that it sidesteps the religious and philosophical issues, forces negligent doctors to pay for the child’s medical costs, yet does not allow the child to collect emotional damages for the trauma of living with a disability because a child like Joy could enjoy life and accomplish great things.

And she has.  In 1996, Joy Turpin of Fairview, North Carolina was Miss Deaf North Carolina and represented the state in the Miss Deaf America pageant.
  Her sister Hope had been first runner-up in the Miss Deaf North Carolina pageant in 1993.
  Around 2000, Joy graduated from the University of Tennessee in Knoxville with a bachelor’s degree in environmental science.  She is married to a man who also is deaf.  She is active in the deaf community and was interviewed by her sister for a chapter called “‘Standing in the Doorway of Both Worlds’ – An Interview with Joy Turpin by Hope Turpin: A young woman’s love for communication and deaf culture,” which can be found in the book On the Front Lines.
  And in 2001, she joined the staff of the Asheville Regional Resource Center for the Deaf and Hard of Hearing as a deaf services specialist, serving 14 counties in Western North Carolina.
  In order to get the best result for her, Joe Stretch had to argue that Joy would have been better off if she had not been born.  That clearly is not the case.
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