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I.  Introduction: Elm Street Between North and Salmon 

Fifteen years later, I stand where Sharon Bonte must have an instant before taking the terrible steps that changed her family’s life forever.  A minute more and I think I will have the landscape fixed in my mind.  Residents testify that it has remained more or less unchanged since Sharon Bonte’s accident, and I believe them.  Change seems to come more slowly to these parts than others.  

I am on one side of Elm Street, the strip of road widely described as Manchester, New Hampshire’s main drag.  There is no sidewalk where I stand, though there appears to be a well-worn path beaten into the ground by stubborn pedestrians. 

In two lanes, traffic races by in both directions.  To my left is downtown Manchester, the state’s biggest city.  Its main streets are lined with banks, small businesses and restaurants.  Outside, a few dedicated campaign volunteers hoisting Kerry, or Edwards, or Lieberman-for-President signs attempt to solicit support from passersby.
 

To my right is residential Manchester, a picture of small-town New England.  With houses old and new, large and small, it remains sleepy even as the nation descends upon it days before the first presidential primary.  A community of normal people, leading normal lives, residential-Manchester is quiet and private.  Citizens still live as though good fences make good neighbors.

Across Elm Street, in the foreground, are the two buildings that house American Global Insurance Company, Sharon Bonte’s employer turned adversary in her suit to recover compensation for injuries suffered by her child.  The buildings dominate their side of the block.  The closest building is made of solid granite and seems as broad as its sister building seems tall.  The second building, connected to the first in the back, is one of Manchester’s high rises.   Ten stories up, it is the state’s most imposing piece of architecture.

The entrance to the first building, the one Sharon came and went by every day, is located on Elm at the median point between Salmon and North Streets.  Crosswalks on the corner of each lead to the other side.  In the background, rolling hills give way to snowcapped mountains.  The sun, now setting, is a golden blur trapped in gray clouds.  The air is fresh, and rustles the branches of Manchester’s many trees.

I wonder how a scene so calm, so normal, could set the stage for the Bonte tragedy.  Yet, if what I have just described is not exactly what Sharon Bonte, then many months pregnant with her daughter Stephanie, saw before she crossed the street and was struck by a car, it is in most respects the same.

The injuries the unborn Stephanie suffered as a result were catastrophic and permanent.  So catastrophic that she will need serious medical care for the rest of her life.  In an instant, her family’s hopes for her were changed inexorably.  Litigation followed and from it the following question: if Stephanie’s expectant mother was at fault, should she be held liable for damage caused to her daughter?  In Bonte v. Bonte,
 the New Hampshire Supreme Court answered yes.  A child born alive “can maintain an action against his or her mother for the mother’s tortuous conduct that caused prenatal injury.”

To some, Bonte was appeared to be a “pro-life” decision.   Because of it, a jury of her peers theoretically may now judge a mother’s day-to-day behavior during pregnancy and impose liability if it disapproves. Government regulation of this kind raises serious reproductive rights concerns.  And though the decision is restricted to the situation in which a fetus is born alive, some fear that a step past this restriction would be none-too-difficult for a politically sympathetic court. On the horizon, it is feared, are wrongful death suits brought against mothers who abort. 

What follows is the story behind the New Hampshire Supreme Court’s ruling.  Through it I seek to explain the court’s decision by describing the characters involved, the interests at stake, and the forces that drove the actors to behave as they did.   Were the reader to rely solely on the Court’s opinion for this, he or she would receive a stunted, and in places warped, description of the facts.  Even the opinion’s title misleads.  This was never really a case brought by child against mother.  It was a suit brought by a small town family with crippling medical expenses against its insurance company, a multinational corporation, and one of the largest in the world.  The family’s goal: to win enough money to cover their daughter’s towering medical expenses for the rest of her life.  American Global’s:  to protect itself from having to pay for expenses it felt it should not have to cover. 

II. A Brief Description of the New Hampshire Supreme Court’s Ruling


Because it serves as such a useful foil, an outline of the New Hampshire Supreme Court’s opinion in Bonte is a good place to begin this story.  When the case came to the Court’s doorstep, only one other state supreme court in the country had ever addressed whether a child born alive has a right to sue his mother for prenatal injuries.
  In Stallman v. Youngquist,
 the Supreme Court of Illinois held that it did not.  According to the court, the “judicial scrutiny into the day-to-day lives of pregnant women” that would result “would involve an unprecedented intrusion into the privacy and autonomy of citizens of this state.”

The New Hampshire Supreme Court felt differently.  The majority, per Justice Thayer, reduced Bonte v. Bonte to the following syllogism. In New Hampshire, a child born alive could already maintain a cause of action against a third party for injuries suffered in utero.
 Likewise, an injured child could sue his mother for negligent harm. 
   Thus it follows that a child should also be able to sue his mother, a third party, for injuries she inflicts upon the child while in the womb.
  

Bonte is a short opinion and to the point.   The justices felt that it was “neither logical, nor in accord with…precedent, to disallow that child’s claim against the mother for negligent conduct that caused injury to the child months, days, or mere hours before the child’s birth.” To the claim that such an action would “deprive women of the right to control their lives,” the Court’s opinion is curt and dismissive.  Pregnant women, according to the court, have the same duty of care to the fetus as they would a normal human being.
  Only the legislature has the power to otherwise exempt expectant mothers from this responsibility.

The case’s facts are described in an equally brief manner.
  According to the court, Sharon Bonte, seven months pregnant, crossed Elm Street and was hit by a car.  She was then brought to a local hospital where she delivered a severely brain-damaged daughter by emergency Caesarean section the next day.  Soon thereafter, her husband, Andre Bonte, filed a lawsuit against his wife as her daughter’s next friend.  His allegation: that Sharon was negligent in failing to use reasonable care by crossing the street without using the designated crosswalk.  

The court mentions, almost as an aside, that the defendant was “represented” by her insurance company, American Global.  Its role in the case is otherwise left unexplained.  This is not accidental.  Describing the role insurance played in the case would have sapped the opinion of its political force.  Justice Thayer wanted to frame the facts so that fetal interests were set in opposition to the interests of the mother.  Telling this type of story advanced the cause of those opposed to abortion.
  Including insurance in the narrative would have had the opposite effect.
  Mother and child would no longer seem to be in conflict.


However, if Justice Thayer drew an incomplete factual picture, the dissent unflinchingly followed suit.  Writing with surprising vigor, Chief Justice Brock objected to the Court’s position by attacking its operative logic.  Brock believed that while the interests of the mother and the child are the same when a fetus born alive is given the right to sue third parties for prenatal injuries, those interests are at loggerheads when the same suit is brought against the mother.  According to Brock, “imposing the same duty on the mother…will constrain her behavior and affirmatively mandate acts which have traditionally rested solely in the province of the individual free from judicial scrutiny, guided, until now, by the mother’s sense of personal responsibility and moral, not legal obligation.”
  Thus, for Brock, the costs to the mother’s freedom of choice outweighed the benefits of providing an avenue for recovery to a child injured while in the womb.
  

Brock also ignores what the facts of this case demonstrate.  In reality, mother and child were not at loggerheads. They were working together to ensure that Stephanie would have access to the maximum compensation available for the serious injuries she suffered.   


The story of Bonte v. Bonte as told by the New Hampshire Supreme Court thus has many holes.
  What follows is the fuller tale—a tale gleaned from public records, and from the attorneys who handled the case.  My hope is that lessons can be learned from it, and from the way the New Hampshire Supreme Court ignored it.  

III. The Real Story of Bonte v. Bonte 
The Accident


It was around noon on June 10th, 1988 and Sharon Bonte was on her way back to the office from lunch.  New Hampshire weather was finally turning pleasant.  May showers had passed, and men and women were enjoying the welcome spring weather.  It was a time to be outdoors.


More than seven months pregnant with her first child, Sharon was carrying a heavy load.  She had just entered the third trimester of a pregnancy that was progressing normally.
 Expectant mothers at this stage typically suffer from chronic shortness of breath, heartburn and hemorrhoids.
  It is also typical for an expectant mother to experience swelling in her ankles, fingers and face, and tenderness in her breasts.
  The fetus is growing and making its presence felt.  It is becoming a life.
  It can open and close its eyes and suck its thumb.
 It can even kick.
  

By all accounts, Sharon, an industrious employee of American Global Insurance Company, refused to let these changes disrupt her workday.  It was time to get back to the office, and to work, regardless of physical discomfort.

  In her late-twenties, Sharon had time and an MBA on her side.  She was an attractive blond: young, smart, and happily married, the picture of a successful, stable employee.   Any company would have considered her a real asset, and American Global definitely did.  She was one of their younger claims adjusters.

Her husband, Andy, was also an American Global employee, and was deeply involved in the community.  He was the coach of a local swimming team and competed in triathlons across New England.
  If the Bonte’s first child followed suit, it would lead a life both physically and mentally active—one very much at the center of its community.

Sharon may have been thinking these thoughts.  Or she may have been crunching numbers in her head in preparation for an afternoon of work.  Whatever, she was thinking; she was about 100 feet away from her office building and needed to cross Elm Street to get there.  

Why Sharon chose to cross where she did we cannot know.
  As already noted, the New Hampshire Insurance Buildings, the buildings that house American Global, are located between North and Salmon Street on Elm, and at each end of the block are stoplights and crosswalks.  Instead of using either route, she crossed in the middle during the busiest time of the day. 

Bill Carr, a witness and family friend, was driving North on Elm and saw events unfold. 
   According to his report, Mrs. Catherine Shedd, a 78 year-old woman driving a brown Buick, was approaching from the opposite direction.  As far as he saw, neither Catherine, who was traveling below the speed limit, nor Sharon, ever made eye contact.  Sharon stepped out into traffic and Catherine hit her.  

Carr pulled to the side of the road and ran to Sharon’s aid.  She was scratched and bruised but nothing was broken.  She was worried about her baby.  She asked Carr to take her to the hospital and he did.  Mrs. Shedd, shaken as well, stayed behind to report the accident to the police who arrived shortly thereafter.
Injuries of Catastrophic Proportions


The first stop Sharon made was to Catholic Medical Center in Manchester, New Hampshire.  The doctors at Catholic Medical Center, one of the oldest and largest hospitals in New Hampshire, knew that Sharon’s child had been badly injured.
  They also knew that they were not equipped to handle a medical emergency of this magnitude involving a fetus at this stage of pregnancy.  They decided to transfer Sharon to a hospital that could.  St. Margaret’s Hospital in Dorchester, Massachusetts was one of the few in New England that housed a Level III Neonatal Intensive Care Unit (NICU).
  Level III NICUs specialize in the treatment of infants born with the worst of health problems.
  They were almost certain that Sharon’s child would fall into this category.


Upon arriving at St. Margaret’s, doctors administered an ultrasound
 and an amniocentesis.
 The ultrasound revealed chronionic hematoma, a bleed from a fetal blood vessel into the placenta.  The amniocentesis detected fresh blood in the amniotic fluid surrounding the fetus. The doctors decided that to save the child’s life, emergency measures had to be taken.  They delivered Stephanie Bonte by Cesarean section, one day after the accident, on June 11th, 1988.  She was 11 weeks premature and weighed 3 lbs., 1.5 oz.  The trauma she suffered as a result of the accident was staggering.


Immediately, doctors knew that their pre-delivery diagnosis was right.   Stephanie was severely hemorrhaging from the brain.
  Surgery stopped the bleeding but the damage had been done.  


For the first week of Stephanie’s life her injuries left her in “respiratory distress.”
  Her nervous system failed even to regulate the most basic of life functions, leaving her reliant on mechanical ventilation to breathe.  The inability to intake oxygen caused her to suffer violent seizures for weeks.  


These first weeks, however, only hinted at the difficulties that lay ahead for Stephanie and her parents.  Due to the accident and the damage it caused, the size of her head remained abnormally small and ceased development during the last three months of her first year.
  According to her doctors, this reflected “grossly abnormal brain growth during the first year of life.”
  Infants whose brain growth is stunted in this way rarely recover normal brain function.


Her doctors believed that this explained why Stephanie’s motor skills developed in such a discouraging fashion.  From early on in her first year, she showed signs of cerebral palsy in her arms and legs, signs confirmed by the fact that by year one she could not roll over, stand, or sit. Instead, she would keep her hands tightly fisted, and refuse to explore her environment.  The doctors thought it unlikely that she would ever learn to walk independently or to use her hands and arms to perform normal life tasks. 

It was also unlikely that that Stephanie would ever see or speak normally.  The pre-delivery hemorrhaging damaged her retina, and may have caused further optic nerve atrophy.  But that was not all. Unlike most children her age, after the first year she could not mimic sounds made to her by her parents and therapists.  Doctors feared that this was a sign that she would never develop the ability to verbally communicate.


The Bonte’s were devastated.  Their daughter had been disabled for life, and the costs of treating her were staggering. The following is a summary of the Bonte’s medical bills during Stephanie’s first year of life.
  

Sharon Bonte

Medical Summary

August 2, 1989

Douglas Koza, M.D.





$2,813.00

St. Margaret’s Hospital





49,190.58

Catholic Medical Center Radiologist



169.00

Hitchcock Clinic






3,028.00

Fallon Services Inc.





1,016.00

TMCA Foundation





1,378.00

New England Medical Center




1,750.00

Catholic Medical Center





5,020.47

Mary Hitchcock Memorial Hospital



1,999.51

Mass Eye Assoc. P.C.





50.00

Eye Physicians & Surgeons of Manchester


102.00

N.H. Medical Lab





8.75

Newborn Pediatrics





5,120.00


TOTAL






$71,645.31

Would the Bontes have to pay these types of medical expenses forever?  Maybe not to the same degree, but huge costs loomed given Stephanie’s dismal prognosis.  Could they afford to do so?  With two MBAs, possibly, though it is hard to imagine how both parents could continue to pursue fast track careers with a child in such poor health.  No, they would need help from other sources, and other sources they believed they had.  After all, who in their right mind would work for an insurance company and not buy insurance?  Not the Bonte’s.

To access these sources, however, they knew they needed special help.  Working for an insurance company gave them a window into the world of coverage.  What they learned looking through it was that they needed one thing in particular. They needed a lawyer.







Thomas P. Craig—Attorney for the Plaintiffs


I catch Thomas Craig on a busy afternoon the day before he is about to go on vacation.  “Sure I’ll talk to you about the case,” he says in a thick New Hampshire accent,  “Come on ovah to my office.”


Thomas P. Craig and Associates is on Stark Street in Manchester, just off of Elm, and is easy to find.  Housed in a red-bricked building, the Craig firm is marked by a nicely painted sign bearing the firm’s name.  The sign hangs feet from a large front door, on which a wreath frames a golden knocker.  In its polished reflection are Manchester’s mills.  During the turn of the 19th century, they churned out textiles and paper.  Now they house law firms, and other small businesses like this one.


Mr. Craig has been a solo-practioner, on and off, for more than twenty years.  Born, raised and educated in Manchester, he seems content with the thriving business he has built for himself in the town he never left.
   Upon entering, I realize how different his firm is from what I had seen in the nascent hours of my own career.  The law firms I had worked in over the summer were housed in skyscraper offices.  Craig’s is more like someone’s home.  There is a fireplace in the entryway, a coffee table with magazines, and two winding staircases leading up to another floor.  A voice from above me tells me to scale them and I do.


At the top, a receptionist in leopard-patterned stretch pants announces that I have arrived.  Mr. Craig, a tall thin man with a ruddy complexion and white hair shakes my hand and asks me into his office.  I sit in a soft leather chair and we begin to talk.


I start with questions about him.  He tells me that his is a family both of lawyers, and of Democrats. His father, I learn, was a liberal trial lawyer appointed by President Truman to be U.S. Attorney for New Hampshire.  His brother was also a lawyer but preferred to work with businesses.  Mr. Craig chose to follow in his father’s footsteps. He opened up his own personal injury law firm in the early 1980’s.


When I ask him how he approached the case, his answers come quickly. “Look,” he says, “you’ve got this little girl and she’s born with these terrible, terrible injuries.  Life altering.  And to care for her, Sharon and Andy needed money, and we’re talking millions of dollars here. Where are they going to get that kind of money?  They’ve got to go after the insurance companies.  A wrong to the child has occurred and the child deserves to recover.  End of story.”
  I don’t ask if he cares who the source of the wrong is.  He seems set on the idea that the Insurance Company was the culprit.


I do ask, however, which insurance policies he went after first. “First,” he answers, “we went after the driver, Catherine Shedd,” the elderly woman who hit Sharon with her Buick.  “But going after the driver is almost never going to give you enough so you have to look elsewhere.”  


This may be because in New Hampshire, unlike for instance, California, insurance is not compulsory until after a resident is in his or her first “at fault” accident.
  According to Craig, this means that fewer than 60% of New Hampshire drivers carry motorist insurance of any kind.
  But even after an accident has occurred the law requires only that a person carry a policy that covers $75,000 in damage.
  This amount does not go very far in most serious accidents.  

In this case it turned out that Catherine Shedd had a policy that covered $100,000 worth of damage.   This would barely pay for the first year’s medical expenses.  When Commercial Union, her insurance company, quickly settled with the Bonte’s for the full amount, Mr. Craig’s first objective had been met.

But Craig was not finished.  “Sharon and Andy Bonte both worked for insurance companies and they both had good policies.  Our next step was to try to access money contained in those.” The most logical source, according to Craig, was Sharon’s “Underinsured Motorist Policy.”  


Underinsured motorist polices are popular, in states like New Hampshire, where most motorists are, in fact, underinsured.  The Bonte’s policy with American Global provided for $1,000,000 in coverage, an amount even the defense conceded would fail to compensate Stephanie to the full extent.
 


Given the size of the award involved, American Global decided to fight the case in court.  “Their defense was purely contractual,” Craig explained.  They argued that under the terms of the policy, only “persons insured” were covered.  And in their view, a “fetus” was not a “person insured.”  


At this point I interrupt.  Apparently, in order to win the case, Craig had to argue that a “fetus” was a “person” entitled to the same rights as children born alive.
 I ask if he thought this was true, and he answers, yes.  I then ask if he had any problems arguing a case that was potentially hostile to the abortion right.  His answer is equally confident.


“Look, whenever a fetus is involved there are going to be political feelings.  Had Stephanie died, I might have reacted differently to the case.  The abortion issue would have been much more closely implicated.  But she lived, and needed someone to find money to compensate her for her injuries.  That’s what I did, and not once did I feel bad about it.”


I mention what strange bedfellows plaintiff’s lawyers and anti-abortion activists make.  He laughs and then tells me a story.  “In the early-80s the New Hampshire Supreme Court held that plaintiffs could recover for hedonic damages: damages for the loss of enjoyment of life.  There was an immediate push by tort reformers in the state to overturn the decision with legislation.  You know who opposed the bill?  The plaintiffs lawyers bar and Pro-lifers.  Pro-lifers because they thought that it was one more way to sue women who receive, and doctors who perform, abortions.  Trial lawyers because we believed that loss of enjoyment of life should be compensated for.  So yes, we may be strange bedfellows, but not necessarily strange to each other.”


Unencumbered by political reservations, Craig thus successfully argued his case in the New Hampshire Superior Court.  In 1990, the court awarded the Bonte’s the full $1,000,000 in the policy as a matter of contract law.
  Craig tells me that, because he feared that there was a chance that he would get reversed on appeal, settling for $850,000 was in his client’s best interests.  In exchange, the Bonte’s agreed to drop all of their claims under their underinsured motorist policy against American Global.
  Still, Craig tells me, litigation was not at an end.


“At that point, we had $950,000 to bank on: the $100,000 from the driver, and the $850,000 from American Global.  But sources still existed from which we could get compensation for Stephanie, and the settlement agreement left us free to do so.”  

The agreement only barred suits against American Global arising out of the contract disagreement.  It said nothing about suing Sharon.  It also said nothing about suing her other insurance provider, the New Hampshire Insurance Company, the company that owned the building where she worked, and which like American Global, was also a subsidiary of worldwide insurance conglomerate American International Group, Inc. (AIG).  

In April 1991, Craig filed two new claims. The first alleged that Sharon was negligent in crossing the street without using a crosswalk. The second alleged that the New Hampshire Insurance Company should be liable for designing a building that encouraged employees so to cross.

Craig was much more animated when discussing the second claim.  “The court dismissed us out of hand, but I thought that we had good arguments.  The building’s entryway was situated directly between Salmon and North Street—the point where Sharon crossed.  Its owners should have known that employees would cross Elm Street rather than use the crosswalks.  It’s a shorter and more direct route. Our theory was that it was the duty of the owner of the premises to design the property to reduce ‘defects’ in the property that could prove unsafe to users.”  I ask him if a warning would have been enough.  “Maybe,” he responds.  “Given the damage caused in this case, it might have been reasonable for them to reconstruct the entryway altogether.  Whatever their solution, we thought that they were at fault.”
  

I wonder whether the reason Mr. Craig was so angry was that the New Hampshire Insurance Company was the deeper pocket. Given a sympathetic jury, he might have won millions.  Instead, the claim was dismissed and he found himself confined to a lawsuit against Sharon, a suit that even Craig admits had stronger legs.  

“Sharon had a $300,000 homeowner’s insurance policy with American Global,” he explains.  “We,” and by “we” he meant Sharon Bonte, as well, “thought that the case law on fetal injuries was strong enough so that we could get to some of that.”
  He then describes what I have already recounted: that New Hampshire allowed children born alive to bring suits against third parties for injuries suffered in utero.  Coupled with the abrogation of parental immunity, New Hampshire law allowed Craig to create the syllogism ultimately adopted by the Supreme Court in Bonte v. Bonte.  

“This was no easy road to tow though,” he remarked.  Judge Linda Dalianis, the judge who presided over each and every one of the suits brought by the Bonte family, dismissed it for failure to state a claim.  “Dalianis saw this as a pro-choice case.”  To allow a child to sue its mother for acting unreasonably while pregnant, would open the door to state control of a woman’s reproductive rights.  I ask Craig if he thought this was true.  “I think that given the choice, most women in Sharon Bonte’s position wouldn’t care.”

With that, he ends our conversation.  The sun was setting and he had to be on his way.  We shake hands as he leads me back down the stairway and toward the door.  “A lawyer’s duty is to his client and we did everything we could for little Stephanie.  It cost us a lot too.  Insurance companies will fight you all the way, no matter what.  This case proves it.  Why they put up such a fight I’ll never know.  We’re talking about a little girl here.”  Did Craig realize that he put up a fight too?  I think to ask him what his fee in the case was, but decide not to.
  He has been quite generous to me, and I don’t want to be rude.  And after all, I was sure that I could get a close estimate from Attorney Andrew Dunn.  Dunn had been Craig’s opponent in the case.  He was the attorney for the defense.

Andrew Dunn: Attorney for the Defense

Gray and formal, a fortress of sorts, the building that houses the law firm of Devine, Millimet & Branch sits on one side of Manchester, New Hampshire’s town square.  Andrew Dunn, its oldest partner and the state’s top insurance lawyer, meets me in a cozy conference room located just to the left of the reception area.  I am wrinkled in a recently unpacked button-down. He is deftly pressed in a charcoal suit.  This is a man who suffers no fools, yet has agreed to suffer one more—on his terms, not mine.


“Please sit Mr. Lewis,” he says beckoning to one of four high-backed chairs positioned around a circular table made of granite.  Sarcastically, he explains that “we set this room up for meetings like these, but we don’t use them enough.  I guess that’s what you do when you have money.”   It is clear this firm has that.

 
Devine, Millimet & Branch is where New Hampshire lawyers go for riches and respect.  Its former partners include former New Hampshire Governor Steve Merrill, State Supreme Court Justices John Broderick and Richard Galway, former State Supreme Court Chief Justice David Brock (author of the Bonte dissent), First Circuit Court of Appeals Judge Norman Stahl, and the late Federal District Judge Shane Devine.  Those, like Andrew Dunn, who have not entered public life, make a good living.   But, like most successful lawyers, Dunn works hard for his clients.  Though nicely dressed, I could see strain in his eyes, which, though sharp, were bloodshot red.  



Dunn is a lawyer’s lawyer.   A graduate of Columbia University, and Duke Law School, he is quick to insist that he is not a political person.  “I guess when I was your age I thought of myself as a liberal democrat,” he explains, “but I’ve since become more or less a fiscal conservative.  I tend to vote for candidates who favor free trade, low taxes, and the least government regulation possible. But what my politics are would make no difference to how I approach a case.  I have never had any compunction about invoking whatever sentiments would help my case.  I have no illusions about the fact that lawyers are advocates, and have to present any argument that would benefit their clients.”  


Mr. Dunn tells me that over the last 30 years one of his most important clients has been American International Group, Inc. (AIG).  He explains that AIG is among the world’s largest publicly traded corporations, and is the largest insurance provider.
 He also explains that it is the owner of American Global Insurance Company, one of many AIG underwriters that now exist in name only.

I ask him who he thinks his client was in this particular case.  “Make no mistake,” he replied, “it was always American Global.”  What about Sharon Bonte, I asked? After all, she was the named defendant in the case?  “Sharon Bonte was my client in form only.  I met her once, and I had the right to take her sworn testimony, but her interests were plainly adverse to American Global’s.   Mrs. Bonte wanted her child to win an award, and we were trying to avoid that result.”


I ask if she cooperated.  “By law, she would have had to if we asked, but we never did.
  It turned out that there wasn’t much she could have contributed that would have helped our case.  If a cause of action existed, she was probably negligent.  She crossed a busy street in the middle of the day without using the available crosswalks. The main issue at trial, then, would have been to what degree she was a contributing cause for damage calculation purposes. That’s an issue we could have argued on the facts without her help.”  


I then ask why American Global fought this claim so hard.  “Insurance is about risk assessment,” he answers. “I’m a fair guy, and I settle quickly for the full amount of a policy if I think that the injury is covered.  People who know me know that’s true.  Here, the Bonte’s had a policy that did not cover the risk to unborn children.  Craig pushed, and pushed, and pushed, and he kept on winning, and I think unjustifiably so.  When he tried to get money out of Mrs. Bonte’s homeowner’s insurance policy we said enough’s enough.  This case had gone too far.”


The strategy was to turn the Bonte suit into a case about reproductive rights.  “I had Cynthia Satter, a pro-choice feminist, assist me on the brief.  In fact, I think she handled oral arguments.  It was very important for us to let the courts know that allowing a cause of action against a mother for fetal injuries would lead to state control of a woman’s reproductive rights.” 

This strategy is starkly reflected in the defendant’s brief.  Dunn wrote:

Fear of liability for damages could have an enormous, and unforeseeable, impact on a woman’s behavior.  This potential impact is amplified by the fact that the standards of behavior are not likely to be clearly delineated.  Not only would women be at the mercy of an undefined and ever-developing common law, but women from various social, economic and cultural backgrounds would confront varying jury conceptions of “reasonable” and appropriate behavior for a pregnant woman.


Dunn then listed, with elaborate footnotes citing social science research, a host of activities that might give rise to causes of action against pregnant women.  They include failing to eat properly, using prescription drugs that are in the mother’s health interests though harmful to the child, smoking, drinking alcohol, and engaging in sexual intercourse during the later stages of pregnancy.
  Dunn’s drive home point was that: 

By granting rights of the fetus as an entity separate from the pregnant woman, the state creates an adversarial relationships between mother and child and interferes with a woman’s right to make intimate decisions about her personal life, health care, and individual values….Substituting the decision of the jury for that of the mother not only deprives women of the right to control their lives during pregnancy, but also unfairly subjects them to unlimited liability for unintended, often unforeseen consequences of every day of living.


I ask Mr. Dunn if any of the courts he argued the case in front of questioned whether the facts of this case supported the idea that a child’s interests would be pitted against its mother’s.  He smiles again. “No, the court never asked that question.”  If one had, Dunn may have had to admit that in this case, both the mother and her child wanted the same result: they both wanted access to Sharon’s insurance policy.


Possibly because the court failed to see this fact, Dunn’s argument initially succeeded in the Superior Court.  Dunn agreed with Craig: Judge Dalianis “definitely saw the pro-choice side of this case.”  

I point out to him that if anyone on the Superior Court would, it was likely to be Judge Dalianis.  In 1980, Linda Dalianis became the first woman to sit on the Superior Court.
  A life-long Democrat, she was eight months pregnant when Hugh Gallen, one of the few Democrats to be elected Governor in the state’s recent history, appointed her to the seat.  According to Dalianis, Republican Judd Gregg, now the state’s United States Senator, then a member of its Executive Council, called to warn her of a rumor spreading in political circles that she was pregnant and would quit the job soon after accepting it.
  In order to save her nomination, she assured Gregg that, though she was in fact, pregnant, she would not miss work as a result.
  Reluctantly, the Council believed her and signed off on her nomination. 

If ever Dunn had a sympathetic audience, then, it was in Superior Court.  The same was not true of the audience he received at the Supreme Court.  I ask him to explain why the court went the other way.  His answer, “I think the only way to see the case is as completely political.” 

“So you don’t buy Justice Thayer’s syllogism?” I ask. “No” he replies.  “It was a completely convenient way for him to decide the case. But it didn’t have to come down that way.  It didn’t have to come down that way at all.”

“Justice Thayer was a very logical judge,” he continues, “the most logical of the judges on the Court at time.  He was also the most politically savvy.  If he were a jury foreman, he could sway the jury whichever way he liked.  He was that persuasive.  Anyway, Thayer’s main political concern was the ‘right to life.’  His wife at time was the chairwoman of the state board of education and she was extremely vocal on abortion and birth control issues.  They were political players with an axe to grind.  I think Thayer’s ultimate goal was to allow a cause of action for wrongful death cases brought by fetuses that are aborted.  This case was just one logical step toward that end.”

Dunn was probably right.  At the time, Stephen and Judy Thayer were the New Hampshire Republic Party’s dynamic duo.  Stephen had been an early supporter of Ronald Reagan, and just seven years out of law school, he was appointed U.S. Attorney in New Hampshire as a reward. Judy met with similar success. During her husband’s term as U.S. Attorney, she was tapped to lead the state board of education.   

The ultimate victory came, however, in 1986 when Governor Sununu appointed Thayer to the New Hampshire Supreme Court.    No one, least of all Thayer himself, ever doubted that he owed his appointment more to his political connections than to a record of judicial or scholarly achievement.
  Thus, if the Thayers hoped to continue to advance their political careers, they would have to continue to advance the Republican banner.
  Pro-life advocacy was one of the best, most visible ways to do so.  According to Dunn, Thayer knew this and acted accordingly.

But what, I ask Dunn, explains Chief Justice Brock’s dissent?  Brock, after all, had been every bit the Republican Thayer was.  A former lieutenant in the Marine Corp, Brock was U.S. Attorney for New Hampshire under Nixon, resigning his post in 1962 to run for the U.S. Senate.  His participation in the primaries proved only to advance his name in the party, and in 1976 archconservative Governor Meldrim Thompson appointed him to the New Hampshire Superior Court.   The Governor must have thought highly of Brock because shortly thereafter, in 1978, Thompson elevated Brock to the Supreme Court.  Finally, in 1986, Governor John Sununu tapped Brock for Chief Justice.
  It is difficult to imagine that anyone could rise as swiftly to such heights under a succession of Republican administrations without expressing views in line with party faithful.  

Yet Brock writes in Bonte what many might consider a “liberal dissent.”  Early in the opinion, Brock accuses the majority of “fail[ing] to fully appreciate the extent of the intrusion into the privacy and physical autonomy rights of women.”
  He then worries that the decision will “constrain [a pregnant woman’s] behavior and affirmatively mandate acts which have traditionally rested solely in the province of the individual free from judicial scrutiny, guided until now, by the mother’s sense of personal responsibility and moral, not legal obligation to her fetus.”
  These are “pro-choice” arguments.  Why would a tried-and-true Republican make them?

Dunn gives what may be the most popular explanation of Brock’s opinion.
  His views on these issues, Dunn said, “evolved.”  Former New Hampshire Supreme Court Justice Charles Douglas seems to concur.
  According to Douglas, who served on the Court with Brock from 1978 to 1986, though the Chief Justice “was more prosecution and pro-insurance at the beginning…he has come to be much more protective of privacy, particularly on search and seizure issues, than in his earlier years.”
  By extension, then, one might assume that the Bonte dissent was merely an expression of Brock’s increasingly liberal (if not libertarian) impulses.  No source, however, satisfactorily describes why this evolution occurred. 

There is always, however, conjecture.  It may be that by the time the Bonte decision was rendered, Brock, for political reasons, no longer felt a strong allegiance to the party that propelled him to political heights within the state for most of his career.  He may have even felt resentment.  Three years before, in 1989, men from New Hampshire had as much political clout within a presidential administration as ever before.  Former Governor Sununu was George H. W. Bush’s Chief of Staff, and Warren Rudman was a powerful moderate voice from within the United States Senate.  Both thought that someone from their state should replace recently retired-Justice William Brennan on the U.S. Supreme Court.  The logical places to look for such a replacement were the New Hampshire Supreme Court and the United States Court of Appeals for the First Circuit.  The two New Hampshire Republican stars of those courts were Chief Justice Brock,
 and Judge David Souter.
  Both had risen up through the ranks of the state’s Republican party and both were the beneficiaries of Sununu’s goodwill.
  Bush chose Souter and the rest is history.  It is at least a possibility that Brock’s displeasure with Souter’s anointment and his own rejection led him to begin to question, and even oppose his party’s political platform.  This may explain why his opinions seemed increasingly liberal.  But this theory is pure conjecture.

I do not discuss these ideas with Dunn.  He does not seem like one to buy into conspiracy theories.  He agrees that Brock had moved to the left and that his dissenting opinion reflected that fact.  Dunn does show interest, however, in discussing the fate of the New Hampshire Supreme Court in the wake of the Bonte decision.  A fate he characterizes, with a smirk, as “particularly ironic.”

The Fate of the New Hampshire Supreme Court—Post Bonte

It would be an understatement to say that the New Hampshire Supreme Court had difficulty navigating the rough waters of the 1990’s (post-Bonte).  The decade ended with the court in the crosshairs of a hostile state legislature, and the state in constitutional crisis.  As Dunn notes, the sources of the controversy were the authors of the majority and dissenting opinions in Bonte:  Justice Thayer and Chief Justice Brock.  


Chief Justice Brock planted the seeds of controversy in 1993.  In Claremont School District v. Governor,
 Brock, writing for the majority, invalidated the state’s system for funding education.  New Hampshire’s constitution, according to the court, “imposes a duty on the State to provide a constitutionally adequate education to every educable child in the public schools in New Hampshire and to guarantee adequate funding.”
  


This opinion caused uproar among those who for years had fought against what now appeared to be the only permissible method of funding education: the institution of a pervasive statewide tax system.
  The main objectors were Republicans, some whom were likely becoming increasingly concerned with Brock’s new-found liberalism.   


The entire court was thus on political thin ice when Judy Thayer decided to divorce her husband in 1999.  In what proved to be both a public and acrimonious battle over family assets, Justice Thayer’s reputation was dragged through the mud.
  One of the State’s main newspapers even ran a story suggesting the Justice had an affair with a former law clerk.
 The source of the story was the Justice’s soon-to-be ex-wife, who was determined to fight to the last.
   

When Judy Thayer chose to appeal her divorce case to the Supreme Court she must have known, then, that she was putting her husband in a jam.
  For personal reasons, Brock and Thayer immediately disqualified themselves from hearing the case, leaving Brock with the task of finding replacements.  He did so, picking two judges from the Superior Court.  Once chosen, the proper course would have been to allow litigation to proceed.  Instead, he let Justice Thayer review his choices.  When Thayer erupted in protest, Brock considered making a change.  The court’s chief clerk, Howard Zibel, HoHHwitnessed the interaction and immediately thought it improper.  A Chief Justice should not permit a fellow justice to influence which judge will sit in judgment of his own divorce. 


Zibel reported the incident to the Attorney General, who initiated an investigation into the behavior of both justices.  As a result, Justice Thayer resigned from the court
 and Chief Justice Brock became the first New Hampshire Supreme Court chief justice ever impeached.
  It may be that Brock’s conduct was the straw that broke the camel’s back.  Not only was he arrogant enough to betray his own political party by taking the most important state issue, the funding of public education, out of the legislature’s hands, he and his colleagues were willing to play fast and loose with the state's judicial process.   Impeachment may thus have been payback.  Luckily for Brock, the State Senate was not as interested in revenge.  By wide margins, it voted not to remove him from office.

In what may be the most ironic of twists, however, Justice Thayer’s replacement was the lower court judge whose opinion he reversed in Bonte v. Bonte:  Judge Linda Dalianis.  When appointed, Dalianis became the first woman ever to sit on both the New Hampshire Supreme and Superior Courts.
  She and Chief Justice Brock served together until the Chief Justice retired on New Year’s Eve, 2003.  With his departure, Dunn points out, all of the justices involved in the Bonte decision had retired or resigned.

Dunn more or less concludes the interview on this note.  He has clients to attend to.  Shaking his hand, I thank him and leave his law firm.  There was now much to consider, and it was time to evaluate the strength of the New Hampshire Supreme Court’s opinion in light of what I had learned.  Was the decision correct in its mode of analysis?  In its conclusion?  And what lessons can we draw from it about the use and abuse of facts by the appellate courts we rely on to shape and interpret our laws?  It is to these questions that the next section turns. 
V. Evaluating The Supreme Court’s Opinion in Bonte v. Bonte 

Was the result correct? An analysis of the opinion from a Pro-Choice Perspective


First, I must admit that after considering the history behind this case, I think that the Supreme Court arrived at the correct result.  Stephanie should have been able to sue Sharon for injuries suffered in utero as a result of Sharon’s negligence.  The story behind the case, is critical, however, to this conclusion.


Why is the story so important?  Because, as a general matter, this story is likely to be similar to the set of facts that will give rise to future suits brought under the cause of action recognized in Bonte.  Like Mrs. Bonte, any future plaintiff will almost certainly be an expectant mother with insurance coverage.  This woman will be the victim of an accident in which an underinsured tortfeasor is the cause, or in which she alone is the cause.  As a result, her fetus will be injured and will require medical care.  The medical care will cost a lot of money and her husband will hire a lawyer to get as much as they can for the child.  At no point will the mother want anything but for her child to win the lawsuit against her.  Thus, at no point will her freedom be threatened in a way she would find objectionable.


The few scholars who have written about this question see the problem differently.  They express the concerns articulated in Attorney Dunn’s brief.
  Allowing a cause of action against a mother by a fetus, they argue, will vest the state with too much control over the behavior of a woman during pregnancy.  They claim that rules could develop limiting a woman’s right to engage in intercourse, take medicine, drink, and smoke, among other activities. Because they ignore the economic forces that drive litigation, I think they draw incorrect conclusions.  

For instance, in a Yale Law Review article, Dawn Johnsen writes that “there exists an inherent potential conflict between the autonomy of pregnant women and any ‘right’ granted the fetus qua fetus.”
  Johnsen thus believes that the law should recognize fetal rights only “insofar as is necessary to protect the interests of the subsequently born child and is consistent with pregnant women’s interests.”
  Because she sees tort suits brought against mothers for fetal injuries as an attempt to “prescribe a woman’s behavior during her wanted pregnancy,”
 she argues that such suits are inconsistent with the pregnant woman’s interests, and should thus be barred as against public policy.


The realities of litigation suggest that this conclusion is probably wrong.  It is highly unlikely that this type of lawsuit would give rise to an actual conflict of interest between mother and child.  A first principle of tort law is that lawsuits seeking compensation are brought against parties who can pay.
  Because personal injury lawyers tend to work on a contingency fee basis, they are unlikely to take a case otherwise.
   Thus, if a mother negligently injures a fetus, she will be sued only if she has insurance.
  Because personal injury lawyers and insurance companies will probably settle for amounts within the scope of the policy,
 an expectant mother will probably never pay out of her own pocket. 
   As a result, the likelihood that a pregnant woman’s behavior would be proscribed by the threat of damages is next to nil.
  


What about the hypothetical case in which the husband and wife split up over the conduct of the mother during pregnancy, and the husband then sues his ex-wife on behalf of the child?  Again, I think it unlikely that a plaintiff’s lawyer would take the case if the ex-wife did not have insurance.  And if she did have insurance, she would not pay damages out of her own pocket.  Thus, like the case in which a mother and father remain together, it remains highly unlikely that the threat of a lawsuit arising under this cause of action would modify an estranged-wife’s behavior.  


 The main question, then, is whether it is otherwise fair to leave a child uncompensated when, as in some cases, only weeks or days later it would have the full rights of a living breathing human being?
  I think the answer to that question has to be no.


In response, some might worry about the risk that a mother will pretend to be at fault in order to get insurance coverage?  “The danger of fraud and collusion between the parties in cases involving insurance” was, after all, one policy justification for the parental-immunity doctrine.
  Those that harbor these fears, however, must answer why collusion should be a concern in cases like Bonte, while no longer justifying the existence of parental immunity generally in states like New Hampshire.  Given Bonte’s reliance on the abrogation of parental immunity, I doubt they will be able to come up with a strong answer.


Others might also argue that recognizing “greater fetal protection serves to create a general atmosphere that is more hostile to the abortion right.”
   This is, after all, exactly what Justice Thayer was likely doing in Bonte.


One response would be to point out that the cause of action recognized in Bonte is explicitly limited to situations in which a child injured in utero is born alive.
  Thus, because an aborted fetus is never born alive, Bonte could not be used to bring a lawsuit against a mother for having an abortion.


To this argument, abortion advocates might point out that decisions like Bonte are symbolic in effect.  They provide pro-life advocates with argumentative ammunition.  They may now point out that it is logically, even philosophically, inconsistent to recognize fetal rights in limited tort contexts, but not in criminal prosecutions against women who abort.


The solution to this problem, however, is not to condemn the result in the case.  The solution is to point out that there are powerful reasons for limiting the Bonte cause of action to tort suits arising out of a mother’s negligence.  As I have argued, because of the existence of insurance, a fetus can be compensated for a mother’s negligence in a tort suit without the mother paying money out of her own pocket. The mother thus suffers no penalty, and the fetus benefits.  In the criminal law context, however, the mother will likely be punished with jail time if found guilty.  The “win-win” situation for mother and child in tort suits thus does not carryover to the criminal context.  From a reproductive rights standpoint, this is a crucial distinction.

Predictably, however, Bonte goes to no lengths to describe the distinction. That is because Justice Thayer likely wanted to use Bonte to weaken arguments in favor of protection a woman’s abortion right.  Viewing his opinion in this way allows us to understand why the case ignores so many crucial facts, and ultimately leaves the reader with a cribbed version of what really occurred.  Thus, it is to analysis of Justice Thayer’s style that this piece now moves.

Lessons in Appellate Writing: Writing to Further Policy Ends


Students of tort law know that from time to time judges manipulate, and sometimes fudge the facts of a case to further policy ends.  As Professors Rabin and Sugarman write, “Judges writing appellate opinions purposively report only some of the ‘facts’ leaving others out.  This not only can leave the reader with an incomplete picture of the story, but it can also situate the case doctrinally rather differently from where it might be seen to fit were more facts revealed.”




Palsgraf provides us with a wonderful example of how this is done. 
  We know from historical documents that Mrs. Palsgraf’s true injuries arose from the “shock” she experienced as a result of the explosion.  Yet Justice Cardozo leads us to believe that Mrs. Palsgraf’s injuries were solely attributable to the physical consequences of being struck by a falling scale.   Had Cardozo mentioned that Mrs. Palsgraf’s injuries were psychological, Palsgraf might have been known as another “shock” case.  Instead, he omitted this fact, and focused on his pet issue: what the threshold scope of duty requirement should be in a negligence case.  In doing so, he shaped tort law for years to come, writing what may be the most famous of all tort law opinions.

Thayer’s strategy, though aimed at a less historically ambitious result, was similar in method.  He framed Bonte to try to ensure that future readers would view the case as one in which the mother and the child’s interests were adverse.  He did so by omitting from it any description of the role insurance played in the case.  In fact, when American Global was mentioned (it is mentioned only once) it was described as a bit player whose sole role was to represent the interests of Sharon Bonte.  “The defendant,” we read, “is represented by her insurance company, American Global.”
  Nothing, however, could have been further from the truth.  American Global represented its own interests, interests completely adverse to Sharon’s.

Why did Justice Thayer’s omit this fact?  Because telling the truth would have undermined his attempt to achieve a political goal.  Pro-life advocates have an interest in building a body of law that recognizes the fetus’s interests as against those of its mother.
  The abortion debate is, in large part, a debate over whose interests should be given primacy.
 An opinion that recognizes the fact that the mother and the fetus are on the same side of the case, and that the mother’s behavior is unlikely to be modified by a judgment does nothing to advance the Pro-life banner.  It could even frustrate the cause.  A future court, or a court from another jurisdiction, for instance, could use the apparent concert of interest between mother and child as a way to distinguish Bonte from the case in which the party’s interests are actually opposed.
  If Mr. Craig is right and Thayer wanted to build on Bonte, telling the story’s rich factual history was not the tack he wanted to take.

Some might argue that Thayer was merely complying with tradition.  As Professor Beal points out, “the mere presence of insurance without additional justification has never before been the basis for recognizing a cause of action.”
  Yet in the context of intra-family litigation, the opposite has been true.  According to Professor Beal, “The majority of courts abolishing parental immunity for automobile accidents have relied upon the prevalence of insurance coverage.”
  And New Hampshire explicitly followed this tradition in Dean v. Smith.
 It held that “the effect of general insurance coverage by most motorists should be considered in determining whether the barrier preventing an unemancipated child from obtaining redress from the wrongs inflicted on him by the negligence of his parents should be removed.”
  


Thayer’s opinion thus teaches all of us some very real lessons about appellate courts and appellate law making.  First, it teaches us to approach a court’s description of a case, right down to the names of the parties, with a healthy amount of skepticism.  Judges, like other government actors, may have political axes to grind, and given the right set of circumstances, they may grind away, even at the expense of a complete description of the case’s true facts.  


Second, it teaches us that if an appellate opinion militates against a position, a lawyer may serve his or her client well by burrowing beneath the facts as described in an opinion in order to find the case’s actual facts.  He or she may finds facts that could be used to temper the strength of an adverse ruling—even create grounds for distinguishing the case.   

Finally, it teaches us that if an appellate court seems to have a certain political or ideological bent, a lawyer should be aware of which way the wind is blowing and present the case so as not to chafe the court’s sensibilities.  Attorney Dunn, for instance, might have modified the approach he took when presenting the case to Judge Dalianis, when arguing in front of a more conservative, all-male New Hampshire Supreme Court.  The pro-choice tone of Dunn’s brief, and his use of Cynthia Satter, his firm’s most dedicated pro-choice advocate, in the end, may have been unwise.

e

V.  The Aftermath:  The Bonte Family, post-Bonte


Unfortunately, unlike the story of the New Hampshire Supreme Court, very little information is available about how the Bonte family has faired since Bonte was decided.   When I called Mr. Bonte to ask if I could interview him, his answer was curt and cold.  “We would prefer to keep the matter private.”  I thanked him for his time.  

The only other live source of information about the family was Mr. Craig, who told me that though he had not been in touch with Bontes for some time, he knew that they had more or less managed to move on with their lives.  Sharon and Andy had another child, who, as far as he knew, was perfectly healthy.  “Thank God,” he said, “especially for Andy,” who according to Craig is a man with tremendous energy. 

Stephanie, Craig tells me, is 16 years old now and still requires round-the-clock care.  Much of this care is provided by a hospital/care facility and is paid for both by the money the family won in their suit,
 and by funds they received from federal and state aid programs.  

Neither Sharon nor Andy works for American Global anymore.  Andy, who continues to compete in triathlons across the region, is a manager at the New Hampshire Business Authority.
  Sharon, now a math teacher at Manchester West High, helps shape the minds of the future.
  

Conclusion

So what should the reader take away from The Bonte Family’s story?  If the story does nothing else, it at least challenges the gut liberal propensity to criticize the New Hampshire Supreme Court’s decision as “Pro-life.”   No doubt, considerations of which I am unaware might lead others to draw different conclusions. Because of the continued salience of the debate over fetal rights, these considerations will surely come to light. 
 

Indeed, since Bonte was decided, three other state appellate courts, in cases all involving car accidents, have considered the issue decided in Bonte.  The Massachusetts Supreme Judicial Court, in Remy v. McDonald,
 and a Texas Court of Appeals, in Chenault v. Huie,
 both held that a child born alive had no right to sue its mother for injuries suffered while in utero.  Both also criticized Bonte for too easily brushing aside the intrusion recognizing such a duty would have on the freedoms of a pregnant woman.  Neither discussed the role insurance played in the litigation.

In the context of this type of suit, only a Court of Appeals in Florida has.  In National Cas. Co. v. Northern Trust Bank,
 that court held, in a brief opinion, that a child born alive may sue its mother for injuries suffered in utero, but only when a car accident is the cause, and only to the extent the mother is covered by insurance. In such circumstances, it concluded, the intrusion into a mother’s freedoms is minimal enough to recognize a limited duty.
  

The Florida Court of Appeals seems to have followed the analytical approach I endorse in this paper.  Rather than dismiss the action for fear that a mother’s freedoms will be limited, it examined whether, in the context of the case, this fear was justified.  Finding that it was not, it authorized compensation to a child who was badly damaged by his mother’s negligence.  I believe that this was a fair decision.


Given the complexities of the Bonte story, one can only speculate why courts have diverged on this issue.  The strength of the advocates and the politics of the judges surely played a role. 


Before taking leave of the subject, it should be noted, however, that these types of cases are not devoid of some unsettling ironies.  Imagine, for instance, if Sharon had been blindsided by the Buick while she was carefully (as opposed to negligently) crossing Elm Street in the crosswalk, Stephanie would have had no cause of action against her mother.  Thus, a negligent Sharon would be able to provide more insurance benefits for her daughter's care than a careful Sharon could have: a result that I must admit smacks of unfairness.  I leave it to others to resolve this dilemma.
As for the Bonte’s part in the story, it is now at an end.  My impression is that nothing could provide them with a greater sense of satisfaction.
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� The court cites Bennett v. Hymers, 101 N.H. 483 (1958) for this proposition. Bonte, 136 N.H. 287.  The court in Bennett was particularly “impressed with the injustice of denying to a child born alive a right to recover injuries which he might bear for the remainder of his life because of the tortuous conduct of another.”  Bennett at 486.





� The court spends a fair amount of time describing the life and death of the parental immunity doctrine in the State of New Hampshire.  The doctrine is abolished in two cases, Dean v. Smith, 106 N.H. 314 (1965), and Briere v. Briere, 107 N.H. 432 (1966).  The court notes that in both cases, it was the prevalence of insurance that led to the court’s change in heart.  Bonte, 136 N.H. 288-89.  According the court, “the existence of insurance decreases the likelihood that the minor’s cause of action will disrupt family harmony or deplete the family exchequer, all arguments in favor of parental immunity.”  Id. at 288.
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� It is important to note that one justice, Justice Johnson, filed a concurring opinion in which he cautiously sided with the majority.  He made clear, however, that he did so only because Sharon Bonte’s behavior was unquestionably negligent.  Id. at 290.  Johnson wrote specially to acknowledge, as does Chief Justice Brock, that the “legal relationship between a fetus is irrefutably unique and that we should approach this particularly sensitive legal issue with utmost care and caution.”  Id. In the end, however, in order to find a cause of action, Johnson is forced to buy into Justice Thayer’s syllogism.  His position is thus conceptually indistinguishable.  His fear for the mother’s individual freedom may be addressed in the same way Chief Justice Brock’s fear is treated.  The one important contribution he makes is that he argues that each case should be resolved by careful, case-by-case review.  Id.  I more or less agree with this holding.  See infra pg. 36.
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� The other type of care units are Level I NICUs which minister to the healthiest of babies, and Level II NICUs, which aid those that are moderately sick.





� An obstetric ultrasound allows doctors to scan the uterus and capture an image of the fetus.  Ultrasounds have been used to monitor fetal development since the 1950s.  Current technology allows doctors to view a fetus in real-time.  See � HYPERLINK "http://www.ob-ultrasound.net" ��www.ob-ultrasound.net� (last visited 1/21/04).





� Amniocentesis is a prenatal test that determines the health and development of a fetus by taking a sample of the amniotic fluid that surrounds it.  This test is commonly used to determine chromosomal disorders, such as Down syndrome, and cystic fibrosis.  It is performed by inserting a long, thin, hollow needle through the expectant mother’s abdominal wall and into the sac of fluid surrounding the baby.  See � HYPERLINK "http://www.babycenter.com/refcap/327.html#10" ��www.babycenter.com/refcap/327.html#10� (last visited 1/21/04).
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� Mr. Craig received his B.A. from St. Anselm College in Manchester, and his J.D. from Boston University.  In 2004 he was elected the President of the New Hampshire Trial Lawyers Association.


�  Interestingly, Senator John Edwards gave a similar answer to questions about the social policy implications of malpractice lawsuits he won in North Carolina while he was a practicing attorney.  The New York Times ran an article profiling Senator John Edwards in late-January.  See In Trial Work, Edwards Left A Trademark, The New York Times, January 31, A1.  The story describes Senator Edwards’ career as a personal injury lawyer in North Carolina.  One of his first major victories was a malpractice suit against a doctor for negligently failing to perform a Caesarian section.  His failure left Edward’s client with cerebral palsy.  When asked whether he was comfortable with the fact that the jury verdict has led doctors to over-perform Caesarian sections, Edwards’ reply seemed similar in spirit to Craig’s.  “The question is, would you rather have cases where that happens instead of having cases where you don’t intervene and a child either becomes disabled for life or dies in utero?”  Id. at A8.  Thus, like Craig, Edwards chose to focus on the needs of the individual child, in whose name he was fighting, rather than the effect his suit would have on public policy.  





�See � HYPERLINK "http://www.autoinsurancelaw.com/new-hampshire-auto-insurance-law.html" ��www.autoinsurancelaw.com/new-hampshire-auto-insurance-law.html� (last visited 1/24/04).  Though California requires its motorists to carry insurance, the statutory minimum is miniscule.  California motorists must carry insurance that covers only up to $50,000 in bodily and property damage.  Id.





� His opponent, Attorney Dunn, made the same estimate.





� More precisely, New Hampshire law requires that a motorist carry a policy that covers injuries up to $25,000 for one person, $50,000 for two, and $25,000 in property damage.  Id.





� See also Brief for Appellant, Bonte v. American Global Insurance Company, Docket #91-369, State of New Hampshire, Supreme Court, November Term, 1991 p. 6 (claiming that “Defendant admitted to its Answer to the Petition For Further Declaratory Relief at Paragraph #2 that Plaintiff’s alleged damages exceed $1,000,000).





� It turns out that, at least publicly, neither attorney would admit that the abortion issue was implicated.  See Family Wins $850,000 in Fetal Injury Case, The Union Leader, October 12, 1990, p. 1 (stating that “Lawyers agreed the case was unrelated to abortion because it did not consider whether a fetus has legal rights generally, only whether it qualified as a resident under the insurance company’s definition.”).  Andrew Dunn, the defense attorney, seemed most adamant on this point.  “It’s a contractual issue.  It’s not an issue of whether the fetus is a person, of whether the fetus is alive, of when life begins…It’s not an issue of any cosmic importance – it’s not a philosophical issue.”  Id.  Dunn’s sensitivity to the political make-up of the court may have been the reason why he wanted to distance the case from the abortion issue.  


� The Supreme Court to Hear Fetal Insurance Arguments, The Union Leader, October 10, 1990, p 6.





� Settlement Agreement, Bonte v. American Global Insurance Company, September Term, 1990 filed in Hillsborough County, NH, Superior Court, pg. 5.





� The claim did not specify whether the owner’s should be liable under a “duty to warn” theory or whether what was required was a redesign.  Craig said he could not remember which theory he wanted to pursue. 


� To this day, there is no warning to pedestrians at or around the point where Sharon Bonte crossed the street.  Neither city, nor the owners of the buildings in the area have done anything to reduce the risk of mid-block accidents on Elm Street between North and Salmon.





�  The region’s major newspaper framed the decision in similar terms.  See Top Court to Hear Negligence Lawsuit: Child sues Mother for Insurance, The Union Leader, March 1, 1992, 3A (claiming that “Stephanie’s father, Andre Bonte, in an attempt to tap his wife’s liability coverage, has filed suit on behalf of the child, charging the pregnant woman was negligence because she was ‘crossing the street at other than a cross walk.’”).  








� Normally, a plaintiff’s attorney will take a personal injury case on a contingency fee basis.  A frequent arrangement is that the lawyer will get one-third of the damages awarded to the plaintiff if the plaintiff wins, or the case settles.  Some lawyers have constructed a more nuanced contingency arrangement, however.   Senator Edwards, for instance, agreed to take a lower percentage of the award won in fetal injury cases if the case settled, or judgment was rendered for less than $1,000,000.  See supra note � NOTEREF _Ref64005967 \h � \* MERGEFORMAT �40� (discussing the business strategy behind Senator Edward’s innovative contingency arrangements).  Professor Sugarman, however, reports that in many States, courts must approve the contingency fee arrangements between child plaintiffs and their attorneys.  He says that it is common for the court to set a 20-25% contingency fee rate.





� Dunn could not remember what Craig’s take was, but thought it highly likely that Craig adhered to the normal contingency fee agreement:  one-third of the plaintiff’s take home.  Because the two had locked horns on a number of occasions, Dunn knew that this was Craig’s normal practice. 


� For a description and brief history of the company, see � HYPERLINK "http://www.accessaig.com/accessaig/public/login/frameset" ��www.accessaig.com/accessaig/public/login/frameset� (describing how AIG became one of the world’s largest companies).  During our interview, Mr. Dunn told me that AIG’s position as a world corporate power was recently cemented by its purchase of GE Insurance, one of its major competitors. 





� For a discussion of how insurance companies structure their relationships with underwriters, See Keeton and Widiss, Insurance Law at 35-37 (1988) (explaining that “there are many marketing situations in which insurance companies have chosen to decentralize the authority to contract, so that numerous and widely scattered sales representatives of the insurer are expressly empowered to make commitments on behalf of the company.”).





� As one leading treatise notes, “liability insurance policies typically include provisions that both obligate the insurer to provide the insured with a defense and entitle the insurer to control the defense – that is, the insurer has both a ‘duty’ and ‘right’ in regard to the defense of the insured when a third party asserts a claim against the insured.”  Id. at 822.


� Brief for Appellate, Bonte v. Bonte, State of New Hampshire Supreme Court, 1992 Term, May Session No. 91-461, 13.  





� See Brief for the Appellant, Bonte v. Bonte, at 14.  Chief Justice Brock, cribbing this argument, remarked that “although it is true that the law may impose liability based on the special relationship between certain parties, we can think of no existing legal duty analogous to this one which could govern such details as a woman’s life as her diet, sleep exercise, sexual activity work and living environment.” Bonte, 136 N.H. at 292.





� See Brief for the Appellant, Bonte v. Bonte, at 17.





� See Judge Dalianis cites sexism as her career advanced, The Union Leader, May 17, 2002, A14.  New Hampshire’s judicial system does not have an intermediate court of appeals.  The Superior Court is thus a testing ground for aspirants to the State’s Supreme Court.   The Career of United States Supreme Court Justice David Souter attests to this fact.  After serving as the state’s Attorney General, he was appointed to the Superior Court in 1978. He served on that court for five years before being elevated to the State Supreme Court in 1983.  See supct.law.cornell.edu/supct/justices/souter.bio.html (providing Justice Souter’s condensed biography).  Suffice it to say that an appointment to this court is a position of power and prestige in New Hampshire.





� Id.





� Id.


� See Jeffrey Toobin, The Judge Hunter, The New Yorker, June 12, 2002, pg. 4.





�  I think it likely that Justice Thayer sought advancement beyond the New Hampshire Supreme Court.  In the late 1980’s, Charles Douglas had resigned from the court to run for Congress. His victory was a ready-made career template for Justice Thayer.  See id. (suggesting as much).  


� See Chief Justice Brock to Retire After Quarter Century on the Court, New Hampshire Bar News, Vol. 14, No. 12, December 19, 2003, p. 19 (describing the trajectory of Chief Justice Brock’s career).





� Bonte, 136 N.H. at 291.


� Id. at 292.





� A number of lawyers who have practiced in New Hampshire over the past thirty years gave the same explanation.





� Id. 





� Id. Ironically, in Bonte Chief Justice Brock was able to be both pro-Insurance and “liberal.”  The liberal position here, that a woman could not be sued for injuries she inflicts on her unborn child, shielded an insurance company from having to pay out an insurance claim.








� Brock wrote more opinions than any other Justice in recent history, 800 by the time he retired in 2003.  Id.  





� A prominent Professor at Boalt Hall who met and talked with Chief Justice Brock about his political future during lectures he gave to the New Hampshire judiciary told me that Brock believed that he had a very good shot at getting nominated.  That Professor prefers to remain anonymous. 





� Governor Sununu appointed Justice Souter to the New Hampshire Supreme Court in 1983.  





�  Another theory is that Brock wrote a pro-insurance opinion, though the tone of his opinion suggests insurance was not a topic on his mind when rendering the decision.


� 138 N.H. 183, 184 (1993).





� Id.





� See e.g. Jack Kenny, Give Justice David Brock his due: He wasn’t the Devil, The Union Leader, January 1, 2004 A14 (arguing that many of the Chief Justice’s opinions were “unpopular” “inspired outrage” and were characterized as the product of “judicial activism,” and that the “Claremont school-funding case decisions were in this category.”).





� See Toobin, supra note � NOTEREF _Ref64290916 \h � \* MERGEFORMAT �62�.  





�  Nancy West, Thayer denies extramarital affair, The Union Leader, September 16, 2000, C2.





� The rancorous nature of the divorce definitely stands in sharp contrast with Justice Thayer’s apparent defense of “family values” politically, and in Bonte.





� The basis for Mrs. Thayer’s appeal was the claim that Justice Thayer failed to report marital assets that he had spent on his alleged mistress.  See surpa note � NOTEREF _Ref66771449 \h ��78�.





� See Cissy Taylor, Thayer: I resigned because of divorce, The Union Leader, May 27, 2000, A1.





� See John DiStaso, Brock impeached, The Union Leader, July 13, 2000, A1.  The first and last justice to be impeached was Woodbury Langdon in 1790.  Id.  





� To remove the Chief Justice, two-thirds of the Senate would have had to convict Brock on the charges alleged by the House of Representatives.  On no charge, however, did more than one-third of the Senate vote to convict.  See New Hampshire Senate votes to Acquit Chief Justice, at edition.cnn.com/2000/la/w/10/10/court.crisis.03 (last visited March 31, 2004).





� See supra note � NOTEREF _Ref64292637 \h � \* MERGEFORMAT �59�.





� See supra at pg. 24.  





� See Johnsen, supra note � NOTEREF _Ref64021150 \h � \* MERGEFORMAT �12� at 611.





� Id.





� Id. at 612.





� Id.





�   See Ron Beal,“Can I sue Mommy” An Analysis of a Woman’s Tort Liability for Prenatal Injuries to her Child Born Alive, 21 San Diego L. Rev. 325, 358 (1983) (arguing that “a suit of this type generally will not be commenced unless…financial resources are available.”).  For a more cynical take on the financial realities of litigation, See Robert Sloan, Daisy Whiffle v. Twitter Bird Seed Company in Judicial Humorist 21, 25 (1952) (William Prosser, eds.) (describing a fictional jury charge, in which the instructions read “If you find from the evidence the plaintiff was a woman and the defendant was a corporation, your verdict will naturally be for the lady” and claiming that this charge more honestly represents the realities of modern litigation).





� In Damages, Barry Werth describes how personal injury firms screen out cases that are not valuable. According to Werth, Joel Lichtenstein, of the Koskoff, Koskoff & Bieder firm in Bridgeport, Conn., “unlike most of the firm’s other lawyers…never tried cases.  Instead, he culled from the parade of sorrow that trudged through his office those tragedies that appeared at the outset winnable and valuable enough, for the Koskoffs to take on.”  Barry Werth, Damages 43 (199). 





� Professor Beal remarks that “a credible criticism of [conflict of interest] concerns would be that since a suit would probably never occur without insurance being available, it is not realistic to assume a woman would ever consider the question” See supra note � NOTEREF _Ref65752275 \h ��90� at 369. 





� Catherine Shedd’s insurance company provides us with a prime example of this.  It settled quickly for the full amount of the $100,000 policy.





� One question raised is how “household exclusion” clauses would impact litigation in this type of case.  Household exclusion clauses are inserted into insurance contracts in order to exclude members of a household from collecting against the insured. The New Hampshire Supreme Court recognized the right to enforce such clauses in Believeau v. Norfolk, 120 N.H. 73, 77 (1980) (holding that an insurance contract could exclude the insured’s son from suing the insured).   At least in this area, the likely impact would be to limit the prevalence of the type of suit brought in Bonte.  As discussed, if insurance coverage is unavailable as a matter of contract law, there will be no incentive for a plaintiff, or a plaintiff’s lawyer, to bring a suit against a mother for negligence.





� It should be noted that the effect of tort law generally on human behavior has been drawn into question by at least one scholar. See Stephen Sugarman, Doing Away with Tort Law, 73 Cal. L. Rev. 555, 559-590.  At one point, Professor Sugarman argues that the existence of liability insurance is one reason why tort law is ineffectual.   Insurance according to Sugarman, “Shifts the direct economic deterrent pressure of tort law from would-be tortfeasors to insurance companies.  The shift complicates tort law’s potential behavioral controls.”  See id. at 573. 


� Again, the particular injustice of such a result is discussed by the Supreme Court in Bennet v. Hymers, 101 N.H. 483 (1958), see supra note � NOTEREF _Ref64704023 \h � \* MERGEFORMAT �7�.





� Beal, supra note � NOTEREF _Ref65752275 \h ��90�.





� See Johnsen supra note � NOTEREF _Ref64021150 \h � \* MERGEFORMAT �12� at 611.





� Bonte, 136 N.H. at 466.





� Robert Rabin and Stephen Sugarman, Introduction, in Tort Stories 3-4 (Robert Rabin and Stephen Sugarman, eds. 2003).





� See id. (describing the following points more fully).





�  Bonte, 136 N.H. at 287. 





� See Johnsen, supra note 9 at 611-12.





�  See Abby Goodnough, No Guardian for a Fetus, Court Rules, The New York Times, January 11, 2004 A1 (discussing the “crusade to change the law, to limit the rights of women and to bring to the Supreme Court something that would overturn or alter Roe v. Wade.”).





� My hypothetical opinion in the previous section is an example.





� See supra note � NOTEREF _Ref65752275 \h � \* MERGEFORMAT �90� at 340.





� Id. at 339.





� 106 N.H. 314 (1965)





� Id. at 317-18.


�  Neither Mr. Craig, nor Mr. Dunn, remembers just how much money the Bonte’s received from Sharon’s homeowner’s insurance policy.  Though neither retained documents describing the terms of the settlement, both were certain that the case did settle.  Craig thinks that the total amount the Bonte’s received was somewhere around $1,000,000.  This means that the Bonte’s likely recovered somewhere close to the full $300,000 promised by the policy.  If you add the $100,000 they received from the driver, the $850,000 the collected from the underinsured motorist policy, and the $300,000 from the homeowner’s policy, the total amount received is $1.25 million.  If Craig got 25% of this, what is left over for the Bonte’s is about $1,000,000: the amount Craig believed they ultimately recovered.  





� See � HYPERLINK "http://www.nhbfa.com/staff.htm" ��www.nhbfa.com/staff.htm� (last visited 1/20/04).





� See � HYPERLINK "http://www.westhighschool.org" ��www.westhighschool.org� (last visited 1/21/04). 





� Consider a recent decision by the Florida Court of Appeals denying the state the power to appoint a guardian for the fetus of a retarded rape victim.  See supra note � NOTEREF _Ref64457756 \h � \* MERGEFORMAT �104�. Despite real pressure from abortion rights opponent Governor Jeb Bush to rule otherwise, the court believed that “’taking control’ of a pregnant woman’s body by appointing a guardian would create a ‘universe of troubling questions.’” Id.  It then asked if the state should have authority to “prohibit a pregnant woman from smoking cigarettes or drinking alcohol?” Id.  The big question is whether and how the Florida Supreme Court will look to Bonte for guidance if it takes this case on appeal.  





� 440 Mass. 675 (2004).





� 989 S.W. 2d 474, 476 (Tex. Ct. App. 1999).





� 807 So. 2d 86, 87 (Fla. Dist. Ct. App. 2002).





� Id.
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