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A. INTRODUCTION
Last week, the House of Representatives approved a Republican-sponsored bill to tighten U.S. borders and increase penalties for illegal immigrants. Early next year, the Senate will begin to examine this issue, which is “a complex subject that threatens to split both parties as lawmaker try to walk a tightrope between good policy and good politics.”
 Bush’s approval ratings are particularly low on the subject of illegal immigration, as only 24% of Americans approve of his approach thus far.
Immigration and immigrant-related issues have always been a sensitive topic for Americans, and politicians must perpetually balance between “good policy and good politics.” On the one hand, Americans feel that immigrants threaten their culture and jobs, and on the other hand, we are a country of immigrants. This conflict permeates not only immigration law, which governs how people enter our country, but also immigrant law, which pertains to how we treat people once they have arrived in our country. This conflict is also at the forefront when it comes to how we view “family,” one of the core concepts of our society, within these two realms.
In fact, immigration and immigrant laws promote vastly different and conflicting understandings of how we, as a society, define and view the “family.” Entry rules emphasize the importance of family reunification, and define the family as a nuclear family composed of parents, spouses, children, and children’s spouses and offspring. Laws pertaining to federal benefits, however, do not incorporate the role of the family into their eligibility requirements and instead focus on the individual’s legal status for the most part. As a result, most federal benefit programs altogether preclude immigrant families’ participation, and those that do permit their participation define family very narrowly. Moreover, immigrant families who are eligible for such benefits encounter other access barriers that effectively prevent their use of the benefits.
This paper seeks to examine the conflict between immigration and immigrant policies in regards to the role of the family by first outlining the composition of immigrant families, followed by the black letter rules as they pertain to immigrant families in immigrant and immigration law. Finally, the paper will compare the two sets of laws in an effort to reconcile the vastly different attitudes towards “family.”
B. OVERVIEW OF IMMIGRANT FAMILIES
Before discussing the treatment of the “family” in immigration and immigrant law, it is critical to understand the composition of immigrant families against the landscape of the overall American population. This section essentially attempts to “make the case” for the need to examine the issues raised in this paper—it answers the question of why we should be concerned with how our policies pertaining to immigrants construct the notion of the “family.” Specifically, it is important to first determine what constitutes an “immigrant family.” Second, how do immigrant families fare economically as compared to nonimmigrant families? Third, how do immigrant families fare in terms of health and medical coverage in comparison to nonimmigrant families? You will find that in determining the answers to these questions, the numbers speak for themselves.
To begin with, it is important to understand what is meant by “immigrant” and an “immigrant family.” An “immigrant” is someone who lives in a country but who was born in another country, and may or may not be a citizen of the country of their residence. An “immigrant family” may have all foreign-born, non-citizen members; some non-citizen and some natural born, citizen members; or all foreign-born, naturalized members. In an immigrant family, all members may be legal, there may be a combination of legal and illegal immigrants, or all the family members may be undocumented. Families in which one or more parents is a noncitizen and one or more children is a citizen are called “mixed-status families,”
 and they constitute a subgroup of immigrant families. For the purpose of all the statistics mentioned in this paper, the term “immigrant family” refers to all of the above categories except those families that have entirely naturalized or citizen-born members. Who constitutes a “member” of an immigrant family is the critical issue in this paper, and therefore this term cannot be defined at the outset. 
 Not all immigrants hold the same legal status in the United States: many are undocumented or illegal, most are lawful permanent residents (LPRs) who have come either for work-related reasons or through a family member, and some are refugees or persons granted asylum. The most common form of admission into the U.S. is through marriage to an American citizen.
 Once immigrants have arrived in the U.S. and are lawful permanent residents, they may qualify for naturalization to become a citizen after five years. However, children who are born on American soil are automatically American citizens—this has resulted in a significant number of “mixed status” families, as we will see later.
By examining statistics about the composition of immigrant families, it becomes clear why the issue of public benefits for immigrant families is an important policy consideration. One in nine people in the United States is an immigrant,
 and therefore issues faced by such a large portion of the population deserve the serious attention of lawmakers, scholars, researchers, and the general public. In addition, one in five children in the U.S. belongs to an immigrant family.
 Thus, policies pertaining to immigrant families have a major impact on both citizens and noncitizens, which puts into question the approach of having significantly different policies for immigrants and citizens.
Immigrants are a diverse population spanning the entire economic and educational spectrum. Although one in four immigrant children have a college-educated father, children in immigrant families are also more likely than children in non-immigrant families to have fathers with very low levels of education. The issue of entitlement to federal benefit programs is, of course, more relevant to low-income immigrant families, who will therefore be the primary focus of this paper. As a group, immigrant families represent 25% of the nation’s low-wage workforce. 
 Two-parent immigrant families are twice as likely as two-parent citizen families to be poor.
  Naturally, this has a significant impact on the children living in such immigrant families, as one in four low-income children is the child of an immigrant.
 In 2002, 39.2% of immigrant families worried about or encountered difficulty in obtaining food, compared to 27% of native families.
 Therefore, the number of low-income immigrant families in need of and affected by federal public benefit programs is increasing with each year.

In addition to dealing with financial hardships, many immigrant families are at a further disadvantage as compared to citizen families due to poorer health and lack of medical insurance. From a health perspective, children in immigrant families are twice as likely to be in fair or poor health as children of natives. Only 26% of immigrants have job-based health insurance.
 First-generation immigrant children are three times as likely as children with U.S.-born parents to lack health insurance, and second-generation children are twice as likely to lack it. One in four uninsured children, or 2.8 million, lives in an immigrant family. This means that children in immigrant families are “less likely to receive timely care for acute conditions (such as ear infections, injuries, or communicable diseases), less likely to have their chronic conditions (such as asthma or diabetes) diagnosed and appropriately managed, and less likely to receive preventive care.”
 Therefore, the issue of immigrant families’ access to medical care and health insurance is of particular importance.
As demonstrated in this section, immigrant families comprise a large portion of the legal U.S. population, and therefore issues pertaining to their needs, such as financial and medical needs, are worthy of attention and detailed examination. Now that this understanding has been established, the next issue that needs to be addressed is how does immigration policy view the “family”? Following that, how does immigrant policy view the “family”?

C. FAMILY-BASED IMMIGRATION POLICIES
Immigration law, as codified in the Immigration and Naturalization Act (INA) of 1990, governs who is permitted to enter the United States and who is not. There are multiple categories under which immigrants may enter the United States, such as through employment, a family member, the lottery system, or as a refugee. The focus of this paper is on family-based immigration, under which immigrants are allowed to enter the United States based on close familial relationships to U.S. citizens or legal permanent residents. The types of familial relationships that are recognized for immigration purposes contribute to the formation of a distinct definition of “family.” The definition of “family” present in immigration law will be explored in this section.
To begin with, there are two types of family-based immigration: limited and unlimited. Unlimited immigration means that there is no numerical limit on the number of visas that may be issued every year, while limited immigration means that there is a yearly numerical limit. Immigrants from the unlimited category must only wait for their petitions to be processed, which usually take about one year.

Unlimited family-based immigration is extended to immediate relatives of U.S. citizens and returning residents. Returning residents are immigrants who used to live in the United States as legal permanent residents and who are returning to live in the U.S. after more than one year abroad. Immediate relatives of U.S. citizens consist of spouses, widows or widowers, and unmarried children under the age of 21 of a U.S. citizen, as well as parents of U.S. citizens who are 21 years or older. If the parents were married at the time the child was born, either parent may sponsor
 the child for immigration, however if the parents were not married when the child was born, only the mother may sponsor. Nevertheless, the father may qualify in this situation if he can show evidence that he was financially supporting and/or living with the child while retaining legal custody, and before the child turned 18. Step-children, adopted children, and “eligible orphans” may also be eligible for unlimited family-based immigration. 
Essentially, unlimited immigration defines a sponsor’s “family” as immediate relatives, i.e. spouse, children, and parents of U.S. citizens. Uncles, aunts, nieces, nephews, cousins, and grandparents are excluded from unlimited family-based immigration’s definition of family. Moreover, children must be unmarried and under the age of 21, hence it seems that the “family” is limited to only those members who are dependent on the sponsor or still part of their household. In addition, it is interesting that while the mother of child born out of wedlock may presumptively sponsor the child, the father must prove his paternity to sponsor.
There are four types of limited family-based immigration, and immigrants from these categories are permitted to enter the United States in order of preference and with annual quotas. There is no defined waiting period for each category, but higher the preference category, the shorter the wait is for an available visa. Currently, the average waiting period is 4 years for the first preference category; 5 years for spouses and children under the age of 21 for the second preference category; 10 years for children over 21 years for the second category; 7 years for the third preference category; and 12 years for the fourth preference category. In addition, only a certain percentage of the green cards go to any one country each year, thus the waiting period is longer for immigrants from India, Mexico, China, and the Philippines. In fact, siblings of U.S. citizens from the Philippines must currently wait 23 years to obtain their visa.
The first family preference category is comprised of unmarried sons and daughters of U.S. citizens—as of 2004, 23,400 immigrants from the first preference category were admitted into the U.S.  These children do not qualify under unlimited immigration because they are over 21 years old. The second family preference category, which made up 114,200 of the visas given out last year, consists of spouses, minor children, and unmarried children over the age of 21 of lawful permanent residents. At least 70% of visas available under this preference category are given to spouses and minor children. The third family preference category constitutes married children (and their spouses and children) of U.S. citizens—this category accounted for 23,400 of the visas given out in 2004. Finally, the fourth preference category is comprised of siblings of U.S. citizens (over the age of 21) and their spouses and children. Sixty-five thousand immigrants from this category entered the country last year.
As in the case of unlimited immigration, it is not possible to sponsor grandparents, aunts and uncles, nephews and nieces, and cousins for a green card under limited immigration, as the definition of “family” expands only to “immediate relatives.” However, it is important to note that grandchildren, nieces, and nephews may be brought in peripherally through the third and fourth categories as family members of the sponsor’s child or sibling. Within limited immigration, immediate relatives are also ranked in terms of priority: unmarried children of U.S. citizens, followed by spouses and unmarried children of LPRs, followed by married children of U.S. citizens, followed finally by siblings of U.S. citizens. Clearly, family members of U.S. citizens are given higher priority for immigration than family members of LPRs. Moreover, dependents or members of the sponsor’s household are given higher priority than family members who are independent, such as married children or siblings. 
In addition to the rules and definitions pertaining to the two basic types of family-based immigration, the INA has additional provisions defining terms such as “child” and “spouse.” Under the INA, “child” is defined as an unmarried person under the age of 21 who must qualify as a legitimate child, a stepchild, an adopted child, and in some cases an illegitimate child or an adopted child qualified as an orphan.
 This aspect of the definition of “family” is fairly expansive, as it permits all conceivable types of children to qualify for immigration purposes.  In regards to its definition of “spouse,” the INA does not recognize any marriage that is unlawful in this country, even if it was lawful in the immigrant’s country of origin. One such example is polygamous marriages.
 Another example of a controversial definition of “spouse” involves gay marriage: in Adams v. Howerton,
 the Ninth Circuit held that gay marriage is not recognized under the INA, even if it is valid under state law, and is therefore invalid for purposes of immigration law. This aspect of the definition of “family” is obviously much narrower, as it essentially permits only a single man-single woman marriage to qualify for immigration purposes.

The stated policy rationale for immigration law in the United States is family reunification. Of course, the key issue is what constitutes the type of family that we attempt to reunify. As stated above, immigration policy centers on bringing to the U.S. the sponsor’s immediate relatives, namely the spouse, children, and parents. The definitions of these immediate relatives, such as “child” and “spouse,” are very clearly outlined under the INA. Therefore, the treatment of “family” in immigrant law is very clear.

D. IMMIGRANT POLICIES
While the definition of “family” in immigration law is very clear and well-defined, the definition of “family” in immigrant law, which pertains to how immigrants are treated once they arrive in the U.S., is not as clear. Each federal benefit program treats the immigrant family differently, and therefore there is no discernable pattern regarding what constitutes a “family” under immigrant law. Below, we will first examine the Welfare Reform Act’s provisions pertaining to immigrant families’ access to federal public benefits. Following that, we will explore how each federal public benefit treats the immigrant family.
1. Background
In 1996, Congress passed the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (hereinafter “Welfare Reform Act”).
 This law imposed restrictions on the types of immigrant families that were eligible to receive federal public benefits. The Act created two categories of immigrants: “qualified” and “not qualified.” “Qualified” immigrants include legal permanent residents; refugees and asylees; immigrants granted conditional entry; people granted parole by the INS for at least one year; immigrants whose deportation is being withheld; Cuban or Haitian immigrants; and abused immigrants and/or their parents and children.
 All other immigrants, including many people lawfully present in the U.S., such as tourists, students, and diplomats, as well as people unlawfully present, such as undocumented immigrants, are deemed “not qualified.”

The Welfare Reform Act defines a “federal public benefit ” as “any grant, contract, loan, professional license, or commercial license” provided to an individual, and also “any retirement, welfare, health, disability, public or assisted housing, postsecondary education, food assistance, unemployment benefit, or any other similar benefit for which payments or assistance are provided to an individual, household, or family eligibility unit.”
 For those programs not explicitly mentioned as federal public benefits, each federal agency has the responsibility of determining which of its benefit programs qualify under this definition. In 1996, the Department of Health and Human Services (HHS) published a notice stating which programs are defined as “federal public benefit” programs under the Welfare Reform Act.
 The notice includes 31 programs, such as Medicaid, Medicare, TANF, Foster Care, Adoption Assistance, the Child Care and Development Fund, and the Low-Income Home Energy Assistance Program. The State Children’s Health Insurance Program (SCHIP), created as part of the Balanced Budget Act of 1997,
 is also a federal public benefit program.

Although “not qualified” members of immigrant families are prohibited from receiving most federal public benefits,
 the 1996 laws encouraged states to pass additional laws providing state-funded assistance to ineligible qualified and non-qualified noncitizens.
 As of July 2002, 26 states provide assistance to all or some groups of noncitizens: 6 states fund all qualified and a few categories of non-qualified non-citizens; 14 states fund all qualified immigrants; 5 states fund some qualified immigrants; and 1 state, Minnesota, funds some nonqualified noncitizens. The twenty-five remaining states do not provide any noncitizens with state-funded benefits prior to the completion of 5 years of residence in the county.
There are also some important exceptions to the exclusion of “not qualified” members of immigrant families from federal public benefit programs: regardless of status, all immigrant families are eligible for emergency Medicaid,
 public health programs providing immunization or treatment of communicable diseases and their symptoms, and school breakfast and lunch programs.
 In-kind services required to protect life or safety are also available to all immigrant families as well, such as programs related to weather emergencies and homelessness; child and adult protective services; shelters; soup kitchens; meals-on-wheels; medical, public health, and mental health services; disability services; substance abuse services; and programs protecting the life or safety of workers, children, or community residents.

A “not qualified” member of an immigrant family can apply for any federal benefit programs on behalf of a U.S. citizen or “qualified” family member.
 For example, an undocumented parent may apply for benefits on behalf of a U.S. citizen child without having to provide information about his or her immigration status, nor must he or she provide or apply for a social security number.

2. “Family” under Federal Benefit Programs

Immigrant families’ access to and treatment by federal means-tested benefit programs will be the primary focus of this paper. The federal means-tested benefit programs are SSI, food stamps, Medicaid (not including emergency Medicaid), TANF, and SCHIP. Non-federal means-tested benefit programs, such as Foster Care, Adoption Assistance, the Child Care and Development Fund, and the Low-Income Home Energy Assistance Program, will not be discussed. Each federal means-tested benefit program has specific eligibility criteria that restrict the types of immigrants or immigrant families that have access to the benefit. Moreover, each benefit program has general eligibility criteria that apply to immigrants and nonimmigrants and that impose additional restrictions on immigrant families’ access to benefits.

Moreover, each federal means-tested benefit program treats the immigrant family differently. The treatment of the immigrant family in federal means-tested benefit programs spans the entire spectrum, from not providing families with benefits, to allowing family-related factors to determine an individual’s eligibility, to supplementing benefits for family members not covered under individual-based programs, to determining eligibility based on the composition of the family’s household. Whether the rationale behind providing a gradation of eligibility for immigrant families is based on the nature of the program (health insurance, food, etc.) is unclear. However, there is no obvious pattern or unified treatment of immigrant families that one can discern.

The Welfare Reform Act allowed all “qualified” immigrants in the U.S. before August 22, 1996 to continue to remain eligible for federal means-tested benefit programs.
 However, the Act barred most “qualified” immigrants who entered the U.S. “on or after” August 22, 1996 from federal means-tested public benefits for the first five years since their date of receiving “qualified” status.
 As stated earlier, all nonqualified immigrants are categorically excluded from access to federal public benefits, with the exception of Medicaid and a few other programs.

As eligibility for federal means-tested programs is based on an individual immigrant’s “qualified” status, the benefits are given only to the individual and do not extend to the immigrant’s family. This is the case for non-emergency Medicaid and TANF, for instance. Furthermore, under the Welfare Reform Act, states were given the option of denying TANF and Medicaid to most “qualified” immigrants who were in the U.S. before August 22, 1996, and to those who entered “on or after” August 22, 1996, once they had completed the requisite five years.
 Wyoming was the only state that chose to deny access to Medicaid for immigrants who came to the U.S. when the Welfare Reform Act passed.
 Therefore, not only are immigrant families not eligible for TANF and Medicaid, amongst the most important of the federal benefit programs, even qualified immigrant individuals cannot access such benefits for the first five years, and are potentially subject to state rules barring their participation.

By creating distinctions between citizens and noncitizens, the Welfare Reform Act treats members of the same family differently for purposes of obtaining federal public benefits. Even though the Act explicitly restricts noncitizen family members’ access to benefits, it implicitly affects citizen family members who are eligible for benefits as well. For instance, a noncitizen sibling who entered the U.S. with his parents prior to August 22, 1996 would be ineligible for benefits such as Medicaid for at least five years. However, his younger sister, who was born after the family arrived in the U.S., would be entitled to the benefits. As a result, one sibling will receive better health care than the other. By basing eligibility on every individual’s legal status, and by failing to extend a qualified immigrant’s benefits to his spouse and children, the Welfare Reform Act shows a clear disregard for the welfare of the immigrant family, and for the uneven access to benefits it creates within mixed-status immigrant families.

The food stamp program expands the eligibility of benefits from the individual to the household, thereby highlighting inconsistencies between federal means-tested benefit programs’ treatment of immigrant families. When a low-income family applies for food stamp benefits, they are allocated per family rather than per individual: the amount of food stamps a family receives is based on the USDA’s Thrifty Food Plan, which sets out figures for how much it costs to provide a family of four with nutritious and inexpensive meals every month (approximately $200 per family).
 Granted, this is the way in which food stamps are allocated to everyone, including immigrants and nonimmigrants, but it nonetheless has a significant impact on immigrant families because they are more likely to qualify on a per-household basis, unlike TANF and Medicaid.
For purposes of determining the allotment of food stamps to a household, the definition of a “household” is fairly broad—it includes an individual living alone; an individual living with others but purchasing food alone; or a group of individuals who live together and purchase food together.
 Separate household status is not available to children under the age of 18 living in the house of someone who is not their parent; and parents living with their natural, adopted, or step children (with some exceptions).
 By having such a broad definition of household, the food stamp program allows not only for the possibility of an immigrant’s immediate family gaining access, but also other dependent relatives living in his household.
However, in terms of immigrant-specific provisions, the Farm Security and Rural Investment Act of 2002 (hereinafter “Farm Bill”) makes the following people eligible for food stamps: (1) immigrant family members who have lived in the U.S. in “qualified” status for at least five years; (2) “qualified” children, regardless of their date of entry; and (3) “qualified” immigrant family members receiving disability-related assistance, regardless of their date of entry.
 This rule has a dual effect: it expands access to food stamps to all immigrant children, yet at the same time it restricts eligible adult immigrant family members to those who have been in the U.S. for 5 years, even though they qualify as household members under the general provisions stated above.
Allowing all immigrant children to be eligible for Food Stamps has obviously had a positive effect on immigrant families, as it is irrelevant whether children are citizens or noncitizens. Nevertheless, based on the above regulations, the Farm Bill aids families headed by citizens more than it aids families headed by immigrants overall. Thus, mixed-status households, where a citizen child is eligible but the noncitizen parent is not, will receive fewer food stamps than households headed by citizens now as compared to the pre-Welfare Reform Act era. Nonetheless, this law, unlike those that apply to the other federal-means tested programs, clearly takes into account the welfare of the entire immigrant family, as it accounts for benefits to an immigrant’s household, all children, and all disabled family members.

While food stamps extended eligibility to families, SSI restricts monthly cash benefits to individuals, but takes into consideration the family status and living arrangements of the qualified immigrant beneficiary. However, SSI still includes the family in its eligibility requirements more than other federal-means tested benefit programs. Under the Balanced Budget Act of 1997, the following immigrants are eligible for SSI, which provides cash assistance to seniors and disabled persons: 1) “qualified” immigrants who were receiving SSI on August 22, 1996; and 2) qualified immigrants lawfully present in the U.S. on August 22, 1996 who were not receiving SSI at the time but who were later found to be disabled or blind.
 “Qualified” immigrants who were in the U.S. as of August 22, 1996 but who had not already been receiving SSI and were not found to be disabled or blind, such as the elderly, could become eligible for SSI after accumulating 40 credit quarters of work history (equivalent to ten years of work).
 Although SSI is given only to individuals, the amount of monthly cash benefits one receives is based, to some extent, on his family status (single adult, minor child, married couple, etc.) and living arrangements (living alone, living with others, percentage of household expenses applicant pays, etc.).

SSI takes a similar approach in determining which work hours count towards the 40 credit hours requirement. A quarter of work history is determined by examining the amount of earnings an immigrant received for employment income for which Social Security taxes must be paid.
 One can receive a maximum of four quarters per year.
 In an immigrant family, work done by a spouse during the marriage may count as work quarters.
 This means that spousal quarters of work earned by either spouse during the span of the marriage or separation can be credited towards the 40 credit quarter requirement, and the same credit hours can be used twice, once for each spouse. Work quarters completed by a deceased spouse can be credited to the surviving spouse as well. Work quarters may be credited by a U.S. citizen spouse to a non-citizen spouse, and these quarters are only taken away if the couple divorces.
 Although a spouse does not qualify for SSI by extension of his spouse’s eligibility, this broad definition of “spouse” allows an immigrant to qualify for SSI much more quickly.

Qualified work quarters earned by parents may be credited if the child is under the age of 18; if the quarters were earned before the child was born; or if the child turns 18 during the quarter. Once a child is credited with the parents’ work quarters, they cannot be revoked unless parental rights are terminated. Children may also be credited with the work quarters of adoptive parents from the time the child is adopted to the time he turns 18. Work quarters earned by stepparents may be credited to children from the time of the stepparent’s marriage until the child turns 18.
 Again, this broad definition of “child,” although a general provision of SSI, is favorable towards immigrant families. The most important point to note is that one may receive credit for work quarters earned while residing in the U.S. irrespective of their or their family member’s immigration status at the time the income was earned—this includes undocumented immigrants.
 For instance, a U.S. citizen child can use the work quarters of his legal permanent resident mother and his undocumented father. Clearly, the laws regarding eligibility of immigrant families for SSI work quarters are amongst the broadest and most flexible of all laws pertaining to federal public benefits.

However, there are some glaring limitations on eligibility to SSI for immigrant families. To obtain SSI, both the level of income to determine eligibility and the level of benefits for those who are eligible differ, depending on whether the applicant has an eligible spouse or not. An “eligible spouse” is an aged, blind, or disabled individual who is the husband or wife of another aged, blind, or disabled individual. In determining whether two individuals are husband and wife, state law generally applies, except if a man and women have been determined to be husband and wife for the purpose of OASDI, or if a man and woman are found to be holding themselves our to the community as husband and wife.
 This is a clear rejection of the notion of same-sex couples in the law. Although there is not a significant number of immigrant families that include same-sex couples, it is nonetheless important to point out this limitation on the definition of “spouse.”

The only other federal means-tested program besides food stamps and SSI that incorporates some notion of the family into its eligibility criteria is the Children’s Health Insurance Program (SCHIP), which was enacted in 1997 as Title XXI of the Social Security Act. SCHIP provides states with federal matching funding capped at $40 billion over 10 years. SCHIP supplements Medicaid by expanding health insurance coverage to (1) children whose family income are too high to qualify them for Medicaid; (2) children using Medicaid; (3) children who are enrolled in a separate state insurance program; or (4) a combination of the two. SCHIP is in essence a family-based program, as it provides children with health insurance, albeit conditionally,
 since they do not qualify for their parent’s Medicaid. States are also given the option of allowing parents of qualified children to qualify for SCHIP using waiver authority. Although SCHIP has a more limited definition of eligibility than food stamps, as it only applies to specific categories of children, it has more expansive definition than the individual-based federal benefit programs previously discussed. SCHIP does not have any restrictions on the types of immigrant children that are eligible, and therefore it is a highly favorable program for immigrant families.

As stated above, each federal benefit program has its own unique treatment of the immigrant family through a combination of immigrant-specific rules and general provisions that unintentionally or intentionally have a significant impact on immigrant families’ access to federal benefits. The way in which these programs treat the immigrant family varies from neglecting the concept of “family” altogether, to integrating a concept of “household,” to utilizing family-based criteria as a means of determining eligibility. Unfortunately, these programs do little to contribute to a coherent view of the “family” in immigrant policies.

The best explanation that can be mustered is that oftentimes immigrants, being the largest group in the United States that lacks voting power, bear the brunt of many unfavorable laws that politicians pass to appease the public and get votes. Furthermore, immigrant policies pertaining to federal benefit programs were not all passed at the same time as part of a single, coherent bundle of benefits. Consequently, we are left with policies towards immigrant families that lack forethought and consistency. As a result our immigration laws, which promote family reunification, are inconsistent with our immigrant laws, which significantly restrict families’ access to federal benefits. Ultimately, we as a country do not have a single take on immigrant families; rather, they are used as political tools to create a patchwork of laws and policies that suit conflicting viewpoints.
3. Access Barriers
In addition to the above-mentioned eligibility restrictions on immigrant families’ access to federal public benefits, many immigrant families experience major access barriers to federal public benefits that they are already entitled to. This is significant because in failing to adequately alleviate access barriers, the government is essentially sending a message of disregard for immigrant families. Therefore, access barriers say a lot about how we view the importance of the “family” in the context of immigrants.
A great deal of confusion exists regarding the eligibility rules for federal public benefits, both from the perspective of the agencies providing these benefits as well as from the perspective of the immigrant families. “The confusion stems from the complex interaction of the immigrant and welfare laws, differences in eligibility criteria for various state and federal programs, and a lack of adequate training on the rules as clarified by federal agencies.”
 As a result, “many eligible immigrants have mistakenly assumed they should not visit benefit offices, and eligibility workers mistakenly have turned away eligible immigrants.”
 Therefore, immigrant families are less likely than citizen families to receive benefits that they are equally eligible for. Most importantly, American citizen children in mixed-status families are less likely than their citizen counterparts to receive benefits they are entitled to, which has created two classes of citizens.
a. Reduction in Benefit Use

The use of federal benefits has dropped significantly since the addition of the Welfare Reform Act. For instance, use of federal benefits by households headed by noncitizens fell by 35% between 1994 and 1997, while use of welfare dropped 14% in citizen-headed households.
 Use of public benefits in immigrant households with children also dropped more sharply (36%) than citizen households with children (23%).
  Moreover, even though immigrants represented less than 10% of households receiving welfare in 1994, they represented almost 25% of the overall decrease in welfare caseloads by 1997.
 Since 85% of immigrant families have citizen children, this decline in participation affected a significant amount of citizen children as well. Amongst immigrants who naturalized, there was no notable increase in participation in public benefit programs. Similarly, rising incomes amongst immigrants did not account for their decrease in public benefit use.
 In addition, low-income non-citizen households were no more likely than low-income citizen households to receive welfare in 1994. However, by 1997, immigrant households with incomes below 200 percent of the federal poverty level became less likely to receive public benefits.
 Participation by immigrant families with children in public benefit programs, at 14%, dropped to almost half the rate of citizen-led families with children, at 25.8%, after 1996.

Low-income immigrants’ uninsurance levels have also increased as a result of new eligibility requirements for Medicaid under the Welfare Reform Act.
 The participation of citizen children of immigrants, i.e. children in mixed status families, in Medicaid also reduced, partly due to immigrant parents’ fears about the “public charge” issue.
 Immigrants were also concerned that if they or their children received Medicaid, it would hurt their chances of getting permanent resident status, and that they would have to repay the Medicaid benefits.

Furthermore, despite the fact that half of all American children qualify for SCHIP, hildren in mixed status families participate at lower rates than other children.
 However, significant improvements were made between 1999 and 2002 due to increased coverage through Medicaid and SCHIP: the uninsurance rate of children of immigrants fell.
 Despite this improvement, children of immigrants are twice as likely as children of citizens to be uninsured. Children of immigrants are also three times more likely than children of citizens to lack a usual source of health care.
 Thus, children in immigrant families are still in great need of assistance from federal benefit programs. Furthermore, as the population of children in immigrant families grows, the need for welfare and medical assistance will grow as well.
b. Language Barriers
Some immigrants also face language barriers in obtaining federal public benefits. Eighteen percent of the immigrant population speaks a language other than English at home, and eight percent (or approximately 3 million people) speak English “less than very well.”
 Title VI of the Civil Rights Act of 1964 states that programs receiving federal funding cannot discriminate on the basis of national origin. Title VI mandates that federally funded programs provide “reasonable language assistance” to those with limited English proficiency.
 

Several steps have been taken by the government to make access to federal benefits by immigrant families easier. For instance, an executive order was issued in 2000 requiring all federal agencies to submit plans to the Department of Justice (DOJ) outlining how to improve language access to federally funded programs.
 In addition, the DOJ outlined “reasonable steps” that agencies take in order to provide “meaningful” language access.
 The extent to which agencies will follow the executive order and the guidances is yet to be determined.

c. Public Charge Ground

Another factor contributing to the decline in immigrant families’ use of federal public benefits is the misapplication of the “public charge” ground. The “public charge” provision, as stated in several immigration laws, provides that INS or consular officials may reject immigrants’ applications for legal permanent residency if they find that the applicant is “likely to become a public charge.”
 An official makes this determination by examining the “totality of the circumstances,” which may include the immigrant’s age, income, health, education, and affidavits of support.
 
After the enactment of the Welfare Reform Act in 1996, immigration officials and judges began denying immigrants reentry into the U.S.
 They also began denying immigrants LPR status by asserting that they first had to repay any federal benefits they had received. They also began denying green cards to applicants by demanding that they first withdraw from public benefit programs.
 In addition to the direct impact this policy had on some immigrant families, many immigrant parents who were entitled to benefits, or whose children were entitled to benefits, became hesitant to apply for benefits out of fear that the public charge provision would be applied to them.

Fortunately, the INS clarified this issue in 1999 by stating that if an immigrant receives noncash benefits, he will not jeopardize the immigration status of himself or of his family members if he or they are deemed public charges.
 Although this clarifies how officials and judges are intended to apply the public charge, this notice has had little or no noticeable effect in assuaging the fear of immigrant families in applying for benefits, at least as of 2002 data surveying immigrant families’ use of federal public benefits.
d. Verification of Immigration Status

Rules requiring federally funded agencies to verify the immigration status of recipient have also been misapplied by the agencies, and have subsequently chilled immigrant families’ ability to request and receive benefits that they are otherwise entitled to receive. It is unclear what role the agencies must play in verifying each individual’s immigration status, and as a result some agencies, for instance, demand immigration documents or Social Security numbers even though applicants are not legally required to provide such documents.

It is important to note that if there is a federal public benefit program for which “not qualified” immigrants are eligible, the state or local agency providing this benefit must verify every applicant’s immigration status.
 However, many federal agencies have yet to specify which of their programs provide benefits to “not qualified” immigrants, and until this is done, states are not required to verify applicants’ immigration status.

In 1997, the DOJ issued a temporary guidance stating that agencies may seek information only about the person applying for benefits and not about his or her family members.
 In 2000, the HHS and the USDA issued a guidance recommending the following actions by states: 1) delete questions from benefit application forms that are unnecessary (and only the immigration status of the applicant is a necessary question); 2) allow family members not seeking benefits to be designated as “nonapplicants” early in the application process; 3) allow that only the applicant provide a Social Security number.

e. Reporting Requirement

Another source of fear in immigrant families is the potential for the misapplication of a 1996 INS reporting provision that requires agencies providing SSI, public housing, and TANF to report to the INS the people whom the agency knows are not lawfully present in the U.S.
 In 2000, federal agencies issued a joint guidance outlining the limited circumstances under which such reporting occurs: only people actually applying for benefits, which does not include relatives on whose behalf the applicant is applying, may be reported.
 It is important to note that “[a]gencies are not required to report such applicants unless there has been a formal determination, subject to administrative review, on a claim” for one of the above-mentioned three programs.
 Such a “determination” must be supported by a formal finding “such as a Final Order of Deportation.”
  Furthermore, agencies are not required to make determinations about an immigrant’s status if it is not relevant to his eligibility for benefits.
 Although the reporting requirement is very narrow in scope, it nevertheless has caused many immigrant families to hesitate to enroll in health care, job training, and cash assistance programs out of fear or confusion, despite their eligibility for such programs.
The fact remains that immigrant families are less likely than non-immigrant families to receive benefits they are entitled to. A law is only as good as its effects on the people, and therefore many immigrant laws not only exclude whole immigrant families from their eligibility considerations, but exclude immigrant families when they are put into practice as well. Hence, immigrant policies are markedly different from immigration policies in their treatment of the “family.”
E. COMPARASION OF “FAMILY” IN IMMIGRATION AND IMMIGRANT LAW
The role of “family” in immigration policy and the role of “family” in immigrant policy are starkly different and highlight the opposing attitudes these two types of policies have towards the family. While immigration policy, as it pertains to entry rules, is family-friendly overall, immigrant policy, as it pertains to federal benefit law, is not. Furthermore, immigrant policy, with its anti-immigrant family undertones, intersects with immigration policy in ways that are very significant.
1. Policy Rationales

It is best to begin by examining the overall policy rationales for the laws as they are. In immigration policy, family reunification was at the forefront of the policy considerations examined by Congress in passing key immigration legislation, and it is the primary goal of family-based immigration as it exists today. This goal is reflected in laws that attempt to keep the nuclear family a cohesive unit. Even in the four categories of limited family-based immigration, the laws still deals only with the spouses, brother and sisters, and children of U.S. citizens or lawful permanent residents, and only derivatively deals with the spouses and offspring of the children of citizens or lawful permanent residents. However, never does the law extend beyond the immediate family to nieces and nephews, grandparents, aunts and uncles, cousins, etc.
Immigrant policy, on the other hand, has been developed with very little consideration for the family as a unit whatsoever. Instead, laws pertaining to federal public benefits focus on the individual immigrant’s legal status. Most federal public benefit programs do not even apply to families, although there are some exceptions, such as TANF and food stamps. However, even in these cases, the family is eligible for the benefits only as derivatives of the principal eligible alien.
Congress’ true policy rationales in passing the Welfare Reform Act were first, that the Act would “assure that aliens be self-reliant,” and second, that it would “remove the incentive for illegal immigration provided by the availability of public benefits.”
 Congress justified its authority in passing the Act by citing to the federal government’s plenary powers over immigration.
 Congress accomplished its goal of prohibiting illegal immigrants’ access to the majority of federal public benefits by denying them access to all non-emergency health care, such as Medicaid and Medicare, and by denying their access to state and local benefits.
 It should also be noted that Congress expected to save $5.5 billion over six years as a result of this widespread slashing of federal benefit access. Therefore, the objective of recent immigrant laws has been to limit individuals’ access, specifically undocumented individuals’ access, to federal benefits. Despite the legislative intent behind current immigrant laws, they have nevertheless had an enormous effect on immigrant families in addition to individual immigrants, as is demonstrated by the earlier sections of the paper.
2. Eligibility Requirements
The goals of immigration and immigrant policies have had an obvious effect on the eligibility requirements and definitions embodied in these policies as they apply to families.  For instance, based on current family-based immigration laws, the most preferred category of family, i.e. the unlimited category for which there are no annual quotas, are immediate relatives, which the Immigration and Naturalization Act of 1990 (INA) defines as “the children, spouses, and parents of a citizen of the United States, except that, in the case of parents, such citizens shall be at least 21 years old.”
 Therefore, it seems that under immigration laws, the “family” is defined very clearly.

On the other hand, the definition of “family” in federal public benefit programs is not as clear. In fact, it is defined on a program-by-program basis and is much more complex. Part of this complexity has to do with the fact that, as previously stated, “family” is not integrated into most of the immigrant laws, as they are individually-based, and even those that provide benefits to family members of qualified immigrants do so on that condition only. In addition, such programs vary in their definition of “family”: while Medicaid extends only to the qualified immigrant’s spouse, food stamps extend to the “household,” and TADFC applies to single-parent families, two-parent families, pregnant women, and children with caretakers that are not their parents. Overall, the role of the “family” in immigrant law is much more restricted than its role in immigration law.
3. Application

The legislative intent and plain letter language of immigrant and immigration laws also affect their day-to-day applications. In the case of immigration law, the laws limit access to U.S. primarily on the basis of familial relationship (as previously discussed), age and marital status. For instance, a citizen must be 21 years of age before he can petition for his parent. The policy rationale behind this law is to prevent undocumented immigrants from sneaking into the country, giving birth in the U.S., and then having the newborn child, who is an American citizen, file a petition for his parents.
 Moreover, unmarried children under the age of 21 are in the unlimited category for family-based immigration, as they are considered part of their parents’ family unit.
The application of immigration laws is also affected by the number of entrants permitted every year and the duration of time that has passed since the application was filed. Federal benefit programs, on the other hand, do not have yearly quotas—once someone is qualified, they are entitled to receive benefits as long as they match the program requirements, such as income level. However, the federal means-tested programs do also have a time component—one must be a qualified immigrant for five years before qualifying. 
Finally, both types of laws are applied based on the legal status of the applicant. In the case of immigration law, the importance given to U.S. citizens’ families is greater than that given to lawful permanent residents’ families. Annual numerical limits force permanent residents’ spouses and children to wait in the queue under the second family preference category.
 In addition, married sons and daughters, parents, and siblings of lawful permanent residents are altogether ineligible for family-based immigration. Although family-based immigration policies favor family members of citizens over those of permanent residents, section 203(d) of the INA ensure that few very spouses and children of permanent residents must wait before entering the United States.
 Usually those who are subject to a waiting period are either (1) people who became spouses or stepchildren of permanent residents after the permanent resident acquired his statues or (2) children over the age of 21 when their parent became a permanent resident.
 In the case of immigrant law, it is obvious that undocumented immigrants are ineligible for most federal benefits, while qualified immigrants such as lawful permanent residents, asylees, and refugees are eligible.
Modern immigrant policy has negatively affected immigrant families, not only through its restrictive eligibility requirements focusing on the individual only, but also through its application (or misapplication), which has prevented many eligible immigrant families from getting the benefits they deserve. Upon examination of the goals, language, and application of immigrant laws, it is clear that they exist in stark contrast to entry-related immigration laws in regards to their treatment of immigrant families.
F. CONCLUSION
The fact that we treat immigrant families so differently in immigration and immigrant law tells us a lot about our general attitudes as a society towards immigrant families.  On the one hand, we welcome with open arms—or at least with a handshake—the immediate family members of citizens and legal permanent residents, citing our strong policy interest in family reunification. On the other hand, once immigrant families have entered the United States, we significantly restrict their access to federal benefits, citing as a rationale our desire to help immigrant families become self-sufficient and to curb the interest in illegal immigration. Such conflicting policies seem to stem from two very different, but very traditional and reflective American attitudes: when it comes to immigration policy, we take the approach of “Give me your tired, your poor, your huddled masses yearning to breathe free” (as inscribed on the Statue of Liberty), but when it comes to immigrant policy, we promote the myth of the self-made man, as epitomized by Benjamin Franklin. Sylvia Guendelman points out the fact that such myths “not only fuel [sic] our cultural imagination but guide [sic] our immigration policy.”
  She summarizes our attitude towards immigrant families well when she states that our policy “leaves the fate of immigrants up to their own ingenuity and focuses instead on the regulation of border flow. This numerical approach is at the expense of a more nuanced policy than would address the vulnerability of particular immigrant groups, especially low-income immigrant children.”
 By devoting our attention primarily to what types of immigrant families are permitted to enter the country, and by failing to expend resources on developing comprehensive laws on and resources for assisting immigrant families in assimilating and establishing financial independence in a way that does not produce fear and confusion, we are setting ourselves up for failure. We will perpetuate the cycle of low-income immigrant families’ economic depression and dependence of welfare benefits, and will put children coming from such low-income immigrant families at a significant disadvantage to their citizen counterparts.
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