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Law 215.5: Foundations of Political Philosophy

U.C. Berkeley Law School, Spring 2014

Professor Sarah Song

ssong@law.berkeley.edu
Mondays 2:10-5:00, Selznick Seminar Room, 2240 Piedmont Ave.
Office hours:  Wednesdays 3:00-4:00 and by appointment (office location: 422 North Addition)
Course Description:  

This course aims to introduce students to some central topics and approaches in political philosophy through close reading of texts and with some attention to developing a toolkit for normative analysis of law and legal institutions. We will focus on the concepts of citizenship and rights as well as explore connections between the two.  Some of the questions we will pursue include: How should we conceive of citizenship – as a formal political and legal status; entitlement to a set of rights; active participation in self-governance; an identity; or something else entirely? How have racial, ethnic, gender, and class identities and hierarchies shaped people’s access to rights? Which rights and protections have historically been attached to citizenship status? What difference should citizenship status make for the rights one is entitled to? Are there any human rights, and how might they be justified? Do we have special obligations to our fellow citizens to protect certain rights that we don’t have to the rest of humanity? What does it mean to have a right in the first place?  Most of our readings are by political and legal theorists and philosophers; we will also read some work by historians, political scientists, and sociologists for historical context and background. The course presupposes no prior work in political theory or philosophy, but those unaccustomed to reading theory should be sure to allot sufficient time to complete the readings. While much of our seminar discussion will focus on the substantive ideas and arguments in the readings, we will also reflect on the methods and approaches of the theorists we read. 

Course Requirements:  

· Preparation and participation:  You should come to class every week having read the assigned material carefully and prepared to discuss it.  Please remember that quality is just as, if not more, important than quantity when it comes to class participation.  Also keep in mind that the seminar includes PhD, JD, JSD, and LLM students, so if you refer to texts and sources we have not read together to make a point in class discussion, please be sure to provide some context and explanation.

· Attention and engagement:  To minimize distractions and maximize engagement in class discussion, the use of laptops is discouraged. You may bring tablets (iPad, Kindle) to class in order to refer to the readings. Please purchase a paper notebook to take notes during class discussion. If the laptop is the only way for you to access the readings, then you may bring your laptop to class for this purpose.

· Two one-page reflection papers:  I will circulate a sign-up sheet at the start of the semester; please sign up for two different weeks.  Your one-page reflection paper might develop a question or a series of questions that emerges from your reading; it might provide observations about what you think is important or surprising about the readings; or you might identify points of connection or disagreement with the readings from previous weeks.  Your aim should be to provide a carefully thought-out reaction to the readings.  Please email me your reflection paper by 7pm on the Sunday prior to the day we meet.  This will help me set the agenda for our discussion.

· Seminar paper:  Your paper should be 25-30 double-spaced pages, using 12-point font and 1-inch margins.  Your paper should consider some of the questions and authors we will take up in the course, 

but it is not limited to those questions and authors. Your paper might take one of the following forms:  

a) Select one of the weekly topics from the syllabus and delve into the further readings.  How have different authors (select at least two authors; at least one should be a theorist) approached the topic?  What questions do they raise and how well do they answer them?  What questions do they fail to answer or fail to ask in the first place that you think are important? 
OR

b) Select two theorists and bring them into conversation.  What are the similarities and differences in the way each theorist conceptualizes citizenship and/or rights?  How would you compare the methods or approaches they use?  What would each say about the other?  Which theorist gives us the better framework for thinking about citizenship and/or rights, and why? 
OR

c) Select one theorist we are reading this semester and read their “canon.” Write an intellectual biography describing what you see as their central preoccupations, methodologies, and contributions. What are the questions their work raises and does not answer?  What is the relationship between their earlier and later work?  In order for this exercise to be successful, you will need to select someone who has written at least two books and several articles in the field.
OR

d) Select one of the theorists from the course and critically evaluate their theory in light of relevant legal cases, historical evidence, and other relevant empirical sources.

OR

e) A research proposal/prospectus on the topic of citizenship and/or rights.


Your 1-2 page paper proposal is due in class on Mon, April 7.  Papers are due by 5pm on Thur, May 8. 
Course Schedule and Readings:
All required readings will be made available at https://bcourses.berkeley.edu. Below the required readings for each week, I have listed further (optional) readings. I encourage you to read some of them, especially if you plan to write your seminar paper on the topic.
Jan 6.  Introductions; central themes and requirements of the course
No reading.

CITIZENSHIP

Jan 13.  What is citizenship? Why does it matter?

J.G.A. Pocock, “The Ideal of Citizenship since Classical Times” (1992).

Linda Kerber, “The Meanings of Citizenship,” Journal of American History 84/3 (1997): 833-54.

Linda Bosniak, “Defining Citizenship,” ch. 2 of The Citizen and the Alien (2006).

Further readings:

James Kettner, The Development of American Citizenship, 1608-1870 (2005).
Will Kymlicka and Wayne Norman, “Return of the Citizen: A Survey of Recent Work on Citizenship Theory,” Ethics 104/2 (1994).

Theorizing Citizenship, ed. Ronald Beiner (1992).

The Citizenship Debates, ed. Gershon Shafer (1998).

Jan 20.  No class – Martin Luther King, Jr. holiday
Jan 27.  Liberal conceptions of citizenship

John Rawls, “Justice as Fairness: Political, not Metaphysical,” Philosophy & Public Affairs 14 (1985).

Michael Walzer, “Membership,” ch. 2 of his Spheres of Justice (1983).

Further readings:

William Galston, Liberal Purposes: Goods, Virtues, and Duties in the Liberal State (1991).

Bonnie Honig, Democracy and the Foreigner (2003), ch. 4.

Peter Schuck & Rogers Smith, “Two Conceptions of Citizenship,” in Citizenship without Consent (1985).

Judith Shklar, American Citizenship: The Quest for Inclusion (1991).

Rogers M. Smith, “The Party of America,” in Civic Ideals (1997), pp. 470-506.

Samuel Scheffler, “Liberalism, Nationalism, and Egalitarianism” in Boundaries and Allegiances (2001).

Feb 3.  Citizenship and class

T. H. Marshall, “Citizenship and Social Class” (1950).

Nancy Fraser and Linda Gordon, “Contract vs. Charity: Why Is There No Social Citizenship in the United States?” (1992).

Further readings:

Margot Canaday, “Building a Straight State: Sexuality and Social Citizenship under the 1944 G.I. Bill,” Journal of American History 90/3 (2003): 935-57.

Lizabeth Cohen, Consumer’s Republic: The Politics of Mass Consumption in Postwar America (2003).

Margaret Somers, Genealogies of Citizenship: Markets, Statelessness, & the Right to Have Rights (2008).

Feb 10.  Citizenship, race, and gender 
K. Anthony Appiah, “Race, Culture, Identity: Misunderstood Connections,” in Color Conscious: The Political Morality of Race (1996), pp. 30-105.
Desmond King and Rogers Smith, “Racial Orders in American Political Development,” American Political Science Review 99 (2005): 75-92.
Nancy Cott, “Marriage and Women’s Citizenship in the United States, 1830-1934,” American Historical Review 103/5 (1998): 1440-74.
Further readings:

Seyla Benhabib & Judith Resnik eds, Migrations and Mobilities: Citizenship, Borders, and Gender (2009).
Kimberle Crenshaw, “Mapping the Margins: Intersectionality, Identity Politics, and Violence against Women of Color,” Stanford Law Review 43 (1991).
Evelyn N. Glenn, Unequal Freedom: How Race & Gender Shaped American Citizenship & Labor (2002).
Ian Haney Lopez, White by Law: The Legal Construction of Race (1996).
Kathleen B. Jones, “Citizenship in a Woman-Friendly Polity,” Signs 15/4 (1990): 781-812.

Linda Kerber, No Constitutional Right to Be Ladies (1998).
Linda McClain & Joanna Grossman, Gender Equality: Dimensions of Women’s Equal Citizenship (2012).

Mae Ngai, “The Architecture of Race in American Immigration Law: A Reexamination of the Immigration Act of 1924,” Journal of American History, 86/1 (1999): 67-92.

Michael Omi & Howard Winant, Racial Formation in the U.S.: From the 1960s to the 1980s (1986).

Tommie Shelby, We Who Are Dark: The Philosophical Foundations of Black Solidarity (2005).

Rogers M. Smith, Civic Ideals: Conflicting Visions of Citizenship in U.S. History (1997).

Leti Volpp, “Divesting Citizenship: On Asian American History and the Loss of Citizenship through Marriage,” UCLA Law Review 53 (2005): 405-83.
Iris Marion Young, “Polity and Group Difference: A Critique of the Ideal of Universal Citizenship,” Ethics 99 (1989); Justice and the Politics of Difference (1990).
Feb 17.  No class – President’s Day holiday

Feb 24.  Citizenship, culture, and religion

Will Kymlicka, Multicultural Citizenship (1995), chs. 1-2, 5-6, 8 (pp. 1-33, 75-130, 152-172).

Sarah Song, “Majority Norms, Multiculturalism, and Gender Equality,” American Political Science Review, vol. 99, no. 4 (2005): 473-89.

Further readings:

Brian Barry, Culture and Equality: An Egalitarian Critique of Multiculturalism (2001).

Wendy Brown, Regulating Aversion: Tolerance in the Age of Identity and Empire (2006).

Christopher Eisgruber and Lawrence Sager, Religious Freedom and the Constitution (2007).

Victoria Hattam, In the Shadow of Race: Jews, Latinos, and Immigrant Politics in the U.S. (2007).

Martha Nussbaum, Liberty of Conscience: In Defense of America’s Tradition of Religious Equality (2008).

Susan Okin, Is Multiculturalism Bad for Women? (1999).

Sarah Song, “Multiculturalism,” Stanford Encyclopedia of Philosophy (2010).

Jeremy Waldron, “Minority Cultures and the Cosmopolitan Alternative,” University of Michigan Journal of Law Reform, vol. 25 (1992): 751-93 (also in The Rights of Minority Cultures, ed. Will Kymlicka).

March 3.  Citizenship and national identity

Jürgen Habermas, “Citizenship and National Identity,” in Between Facts and Norms (1992).

David Miller, On Nationality (1995), chs. 1-3 (pp. 1-80).

Further readings: 
Benedict Anderson, Imagined Communities: Reflections on the Origin and Spread of Nationalism (1991).

Arash Abizadeh, “Does Liberal Democracy Presuppose a Cultural Nation? Four Arguments,” American Political Science Review 96 (2002).

Rogers Brubaker, Citizenship and Nationhood in France and Germany (1992).

Margaret Canovan, “Patriotism is Not Enough,” British Journal of Pol. Sci. 30 (2000): 413-32.

Rogers M. Smith, Stories of Peoplehood: The Politics and Morals of Political Membership (2003).

Yael Tamir, Liberal Nationalism (1993).
March 10.  Postnational & denationalized citizenship and cosmopolitanism
Saskia Sassen, “Territory, Authority, and Rights in the Framing of the Nation” (ch 2) & “Foundational Subjects for Political Membership: Today’s Changed Relation to the National State” (ch 6), in Territory, Authority, Rights: From Medieval to Global Assemblages (2006).
Samuel Scheffler, “Liberalism, Nationalism, and Egalitarianism” & “Conceptions of Cosmopolitanism,” in Boundaries and Allegiances (2001).

Further readings: 

Rainer Bauböck, Transnational Citizenship: Membership & Rights in International Migration (1994).

Seyla Benhabib, Another Cosmopolitanism (2008).

Irene Bloemraad, “Who Claims Dual Citizenship? The Limits of Postnationalism, the Possibilities of Transnationalism, & the Persistence of Traditional Citizenship,” Internat’l Migration Rev. 38/2 (2004).

David Jacobson, Rights across Borders: Immigration and the Decline of Citizenship (1997).

Yasmin Soysal, Limits of Citizenship: Migrants and Postnational Membership in Europe (1994).

Peter Spiro, Beyond Citizenship: American Identity After Globalization (2008).

Jacqueline Stevens, States without Nations: Citizenship for Mortals (2010).

RIGHTS
March 17.  Theorizing rights I

For background, please read Leif Wenar, “Rights,” Stanford Encyclopedia of Philosophy (2011).
Leif Wenar, “The Nature of Rights,” Philosophy and Public Affairs 33/3 (2005): 223-52.
Alan Gewirth, “Are There Any Absolute Rights?” Philosophical Quarterly 31 (1981).
Further readings:

Wesley Hohfeld, “Some Fundamental Legal Conceptions as Applied in Legal Reasoning,” Yale Law Journal 23 (1913); Fundamental Legal Conceptions as Applied in Judicial Reasoning (1919).

Tom Campbell, Rights: A Critical Introduction (2006).

Rowan Cruft, “Rights: Beyond Interest Theory and Will Theory?” Law and Philosophy 23 (2004): 347-97.
Duncan Ivison, Rights (2007).

Matthew Kramer, Nigel Simmonds, and Hillel Steiner, A Debate over Rights (1998).
Judith Jarvis Thomson, The Realm of Rights (1990).
Jeremy Waldron ed., Theories of Rights (1984).

March 24.  No class – spring break
March 31. Theorizing rights II
Ronald Dworkin, Taking Rights Seriously (1977), chs. 7 & 12.
Patricia Williams, The Alchemy of Race and Rights (1991), chs. 1, 3-4, 8.
Further readings:

Ronald Dworkin, “Rights as Trumps,” in Theories of Rights, ed. Jeremy Waldron (1984).
Maryann Glendon, Rights Talk: The Impoverishment of Political Discourse (1991).

Stephen Holmes and Cass Sunstein, The Costs of Rights (1999).
Karl Marx, “On the Jewish Question” (1844), The Marx-Engels Reader.

Mark Tushnet, “An Essay on Rights,” Texas Law Review 62 (1984): 1363-1403.

Apr 7. Human rights –  *1-2 page paper proposal due in class*
Universal Declaration of Human Rights: http://www.un.org/rights/50/decla.htm.

Hannah Arendt, “The Decline of the Nation-State and the End of the Rights of Man,” The Origins of Totalitarianism (1948), pp. 267-302.
Charles Beitz, “Human Rights as a Common Concern,” American Pol. Sci. Rev. 95 (2001): 269-82.

Daniel Bell, “Human Rights and ‘Values in Asia’: Reflections on East-West Dialogues,” in Beyond Liberal Democracy: Political Thinking for an East Asian Context (2006), pp. 52-83.
Further readings:

Charles Beitz, The Idea of Human Rights (2009).
Joshua Cohen, “Minimalism about Human Rights: The Most We Can Hope For?” Journal of Political Philosophy 12 (2004): 190-213.
James Griffin, On Human Rights (2008).

Linda Kerber, “The Stateless as the Citizen’s Other: A View from the United States,” in Migrations and Mobilities: Citizenship, Borders, and Gender, eds. Seyla Benhabib and Judith Resnik (2009).
Samuel Moyn, The Last Utopia: Human Rights in History (2010).
Martha Nussbaum, Women and Human Development: The Capabilities Approach (2000).

John Rawls, The Law of Peoples (1999).
Apr 14.  Is there a human right to free movement across borders? 

For background, please read Joseph Carens, “Aliens & Citizens: The Case for Open Borders,” Review of Politics, 49/2 (1987): 251-73.

Christopher Heath Wellman, “Immigration and Freedom of Association,” Ethics, 119/1 (2008).
Kieran Oberman, “Immigration as a Human Right,” in Migration in Political Theory: The Ethics of Movement and Membership, eds. Sarah Fine & Lea Ypi (forthcoming).

Further readings:

Veit Bader, “The Ethics of Immigration,” Constellations 12/3 (2005).
Rainer Baubock, “Citizenship and Free Movement,” in Citizenship, Borders, and Human Needs, ed. Rogers Smith (2011).

Michael Blake, “Immigration,” A Companion to Applied Ethics (2005).

Joseph Carens, “The Case for Open Borders,” in The Ethics of Migration (2013).

Kieran Oberman, “Can Brain Drain Justify Immigration Restrictions?” Ethics 123/3 (2013).

Sarah Song, “Does the State Have the Right to Control Immigration?” NOMOS (forthcoming).

Lea Ypi, “Justice in Migration,” Journal of Political Philosophy 16/4 (2008).

Apr 21.  What difference does citizenship status make to the rights one is entitled to? What difference should it make?
Linda Bosniak, “The Difference that Alienage Makes,” ch. 3 of The Citizen and the Alien (2006).

Hiroshi Motomura, Americans in Waiting: The Lost Story of Immigration & Citizenship in the U.S. (2006), chs. 6 & 8.

Joseph Carens, “A Theory of Social Membership,” ch. 8 of The Ethics of Immigration (2013).
Further readings:

Daniel Bell, “Justice for Migrant Workers? The Case of Migrant Domestic Workers in East Asia,” in Beyond Liberal Democracy (2006).

Linda Bosniak, “The Undocumented Immigrant: Contending Policy Approaches” in Debating Immigration, ed. Carol Swain (2007).

Christian Joppke, “The Evolution of Alien Rights in the United States, Germany, and the European Union,” Citizenship Today (2001).

Mae Ngai, Impossible Subjects: Illegal Aliens and the Making of Modern America (2004).

Kamal Sadiq, Paper Citizens: How Illegal Immigrants Acquire Citizenship in Developing Countries (2009).

Rogers Smith, “Alien Rights, Citizen Rights, & the Politics of Restriction,” Debating Immigration (2007).

Sarah Song, “Democracy and Noncitizen Voting Rights,” Citizenship Studies 13 (2009).
Apr 22.  Workshop for final papers

[Apr 22nd is a Tuesday; this is a make-up session for missed class on Presidents Day. I realize those of you taking classes on the main campus calendar may have a conflict. For those of you who are available on this day, if a majority of you is available and interested, we can hold a workshop to discuss your seminar papers, 
at whatever stage they are at.] 

May 8.  Final papers due by 5:00pm

Your paper should be 15-25 double-spaced pages, using 12-point font and 1-inch margins.  Please submit your paper as a Word document to ssong@law.berkeley.edu.
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