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SYLLABUS
GOALS

The goals for the class are for students to be able to:

· Apply the major provisions of U.S. law that manage and protect public lands and natural resources to circumstances that are likely to be relevant for clients or to important policy scenarios,

· Read, interpret, analyze, and critique administrative and legislative materials commonly used in environmental law,

· Prepare administrative and legislative materials commonly used by practitioners in environmental law (e.g., comments on proposed rules, legislative testimony)

· Debate and explore major policy issues in the management and protection of public lands and natural resources and to develop their own perspectives on those issues

· Understand client goals and how to ethically advance those goals within the relevant legal framework

· Work together as a class to accomplish all of the above goals, consistent with the law school’s honor code
MATERIALS


The casebook for this course is Klein, Cheever, Birdsong, Natural Resources Law: A Place-Based Book of Problems and Cases (Third Ed. 2009) (KCB). There are also reading materials posted on the website, available through the Internet, or on reserve at the library.  This syllabus is tentative, and may be revised as the semester proceeds.  (You may use the Second Edition of the casebook if you wish.  I have provided an alternative syllabus with readings based on that casebook that is posted on the course website.)

There is also significant supplemental reading that will be available on the Web.  Some of this material will be compiled in a Supplemental Reader that I will distribute electronically through the course website.  Other will be available through the following sources:

(a) Lexis or Westlaw

(b) Hein on-line (available at http://heinonline.org/HOL/Welcome or at http://www.law.berkeley.edu/library/dynamic/online.php?node=online#indexH)

(c) JSTOR (available at http://www.jstor.org/ or at http://www.law.berkeley.edu/library/dynamic/online.php?node=online#indexJ)
(d) bCourses website (available at https://calcentral.berkeley.edu/ or at https://ucberkeley.instructure.com/).

Both Hein and JSTOR can be accessed for free from computers on the UCB campus.  The syllabus indicates which supplemental reading is available from which source in bold.  If you have any problems or difficulties accessing the materials please do not hesitate to let me know.


I may hand out other supplementary material in the form of Handouts. These Handouts are numbered and dated. I suggest that you keep these with your class notes or in a separate folder so that by the end of the semester you will have all of them. I also distribute Handouts and other announcements through the web page on bCourses. Please check our web page frequently.


There is also one reading (an article published in Rolling Stone magazine) that is on reserve in the library.  You should ask for the reader for this class, three copies of which are on reserve.  These readers are from prior years, and all have a copy of the article in them (you may have to flip through towards the end of the reader to find the article).

SCHEDULE OF CLASSES

Generally we will meet on Mondays and Wednesdays in Room 240 at the scheduled time of 2:10 p.m. – 3:25 p.m. 

OFFICE HOURS

My office is 689 Simon Hall and my telephone number is 643-5647. My e-mail is ebiber@law.berkeley.edu.  I am available to talk with you after every class on a drop-in basis.  Regular office hours are on Tuesdays 2 to 5 PM and Wednesdays 10 AM to noon.  You may contact me to make an appointment outside of office hours if you are unavailable in those time slots.

GRADING
Your grade in this class will be determined as follows: Final examination 75%. Skills assignments 15%.  Class participation 10%.

FINAL EXAMINATION
There will be a take-home final examination during the law school final exam period. It will be 8 hours in length.  The exam is open book, meaning that you may use your casebook, reader, class handouts and any other material that you have prepared. No commercial outlines or other materials are allowed. My practice is to give you a lot of practice and feedback on how to analyze exam-type questions. There will be a review session focused on the exam at the end of the semester. 

SKILLS ASSIGNMENTS
Over the course of the semester each student will complete two skills assignments.  The skills assignments will require you to read primary materials (e.g., environmental review documents; proposed agency regulations) and complete a written and oral assignment based on those materials.  The written and oral assignments will be (simple) versions of the kinds of work-product that lawyers in the natural resources field produce on a regular basis, such as affidavits, comments on administrative proposals, and legislative testimony.  There are eight different skills assignments scheduled throughout the semester.  Each student will be assigned to one of the assignments; each student will be able to select which assignment they wish to complete for the second of the two assignments.  Assignments will be graded on a no-credit, check-minus, check, check-plus basis.  Grading will be based on an evaluation of: the student’s understanding, analysis, and application of the relevant law and facts; creativity and effectiveness in developing arguments and making strategic choices; compliance with the assignment instructions and the format and structure of the relevant work-product; clarity and organization in the written work-product and oral presentations.  Oral presentations for each skills assignment will be in class.  The eight skills assignments are included in the outline below.    The materials for the skills assignments are available on the course website.
CLASS PARTICIPATION

I expect everyone to participate in class.  I will divide the class into groups of approximately 4 students.  Each group will be responsible for preparing for a specific class, and each member of the group can expect to be called on during that class.  I may assign specific roles or specific material for members of the group to prepare for that class.  While I will focus on calling on the students in the group that is on-call for that class, I reserve the right to call on any student in class at any time.  I also reserve the right to adjust the timing of when groups will be on-call in order to ensure equal distribution of discussion problem assignments across groups.  Your class participation grade will be based on your participation when your group is on-call or when I call on you at random.  Student participation based on volunteering in class or questions asked in class will not affect your class participation grade.  I strongly encourage volunteers and questions. There may come a time in the class when I need to move the discussion forward and not all questions can be answered. But I encourage you then to bring those questions to my office hours where we can discuss them fully.
On occasion I have provided additional discussion questions to help guide our classroom conversation on various topics.  You should review those questions in advance of our class discussion, and expect that I might ask you to respond to those questions in class.  These questions are listed in the syllabus and are available in the Supplemental Reader.

Students will also be expected to participate constructively in a discussion of oral presentations by their classmates as part of the skills assignments; all students are expected to read the materials assigned for each skills assignment unless otherwise indicated.  Every student in the on-call panel for the class when a skills assignment presentation occurs is expected to ask at least one question or provide one comment for the presenters about their presentation.
The bCourses website has a discussion board feature.  Contribution to this discussion board feature is part of your class participation grade.  Each student in the on-call group should post a comment or reply to a prior comment either before or after the class for which they are on-call.  Comments and replies need not be long.  I expect you simply to engage substantively with the course materials and the discussion in class or on the discussion board.
PAPER


A limited number of students (both JD and LLM) may choose, in lieu of the final examination, to write a paper in the class.  You must schedule an appointment with me to talk about this possibility within the first 2 weeks of class.  You must have my approval to choose this option.  If you do choose this option, I will require a paper topic proposal by February 14, six weeks into the semester, a detailed outline by March 14, 10 weeks into the semester, and a rough draft for my initial review by the end of classes.  All papers must be submitted in final form by the end of the exam period.  Papers must be at least 30 pages in length.  Papers of appropriate length and quality can be used to satisfy the writing requirement for JD students, and for the certificate requirement for JD and LLM students.

CROSS-ENROLLMENT


I encourage graduate students from other departments (e.g., ESPM, urban planning) to cross-enroll in this class.  Cross-enrollment requires the permission of the instructor – please talk to me after class during the first week of classes if you wish to cross-enroll.  We will discuss your prior background and experience in order to determine whether this class is suitable.

INTERNET USAGE IN CLASS

Both laptop computers and the Internet can be a valuable component of the learning experience in the classroom, and I encourage you to use them where appropriate.  However, in using both your laptop and Internet access during class, I ask that you be respectful of your classmates, the class, and me.  Please limit your use of the computer and the Internet to class-related activities, and please do not use your computer and the Internet in a way that detracts from your or your classmates’ ability to contribute to the discussion in the classroom.

SUMMARY OF MAJOR TOPICS

I.
INTRODUCTION AND FOUNDATIONS OF FEDERAL LAND MANAGEMENT

II.
FEDERAL AGENCY DECISIONMAKING

III.
NON-FEDERAL AUTHORITY ON FEDERAL LAND

IV.
NATIONAL FORESTS AND FOREST MANAGEMENT

V.
BUREAU OF LAND MANAGEMENT AND GRAZING

VI.
MINING AND OIL AND GAS ON FEDERAL, STATE AND PRIVATE LANDS

VII.
PROTECTED FEDERAL LANDS

VII.
STATE LAND MANAGEMENT: PUBLIC TRUST DOCTRINE

IX.
WILDFIRE AND CONCLUSION

DETAILED OUTLINE
I.
INTRODUCTION AND FOUNDATIONS OF FEDERAL LAND MANAGEMENT

A. Introduction to the Class.
Major themes of semester.  Overview of legal structure.  Public versus private management.  What are natural resources? What is conservation?  The importance of place.  

Objectives:

· Understand the basic goals of the class, expectations for learning, methods of assessment.

· Place the course in the context of the broader environmental law curriculum.

· Identify the basic structure of decisionmaking for public land management agencies.

· Identify and develop the arguments that are based on whether a resource is natural, and explain the relevance of those arguments for legal analysis and decisionmaking.

· Identify and develop the policy implications that arise from a conservation versus a preservation perspective.

· Identify the role that a sense of place plays in natural resource decisionmaking.

· Read KCB pp. 1-2, 15-18, 25-28.
B.
The Federal Public Domain
Objectives:

· Describe the importance of history in the development of federal public lands law, and identify the range of potential alternative outcomes for that legal development.

· Describe the basic contours of the constitutional Equal Footing and Property Clause caselaw, and their relevance for public lands management.

· Describe and explain the distinctions between the disposal and retention eras of public lands management, and the importance of that change for public lands law.

· Describe the scope of discretionary power afforded to federal land management agencies under the Property Clause.

· Predict likely outcomes for constitutional challenges to federal authority to manage federal public lands.

· Identify and develop arguments based on the appropriate level of government for natural resources decisionmaking, and explain their relevance for public lands law.

· Identify and develop arguments based on the appropriate distribution of costs and benefits from public lands law decisionmaking, and explain their relevance for public lands law.
1. 
History of Federal Public Lands.  Basic Principles of Law.  Nye County, Nevada.
· Read KCB pp. 35-38, 41-43.

· Read KCB pp. 43-47 (Pollard v. Hagan), 48-50, 50-53 (United States v. Gardner), 54-55.

· Read note on the public trust doctrine (supplemental reader)

· Read  KCB pp. 38-41.
· Discussion questions based on Nye County, Nevada (Supplemental Reader).

2. Grants of Federal Land to States, to Private Parties.

· Read KCB pp. 55-59, 65-66.

· Read newspaper article on disposal of federal lands in Las Vegas area, on the Internet at http://www.nytimes.com/2007/12/03/us/03lands.html (also link on course website for access through Berkeley databases)
3.
From Grants to Management.

· Read KCB pp. 73-75, 75-78 (United States v. Grimaud), 78-79, 79-81 (United States v. Light), 81-82.


C.
The Property Clause.

· Read KCB pp. 82-83, 83-88 (Camfield v. United States), 88-90, 90-94 (Kleppe v. New Mexico), 94-95, 95-98 (Minnesota v. Block), 98-99.

· Discussion Questions on the Property Clause (Supplemental Reader).

II.
FEDERAL AGENCY DECISIONMAKING

A.
Introduction

Everglades National Park Problem, The Legal Framework for Federal Land Management Decisions.  Organic Acts.  Planning.  Judicial Review.


Objectives:

· Describe and explain the basic structure of decisionmaking for federal public land management agencies.

· Describe the concept of organic acts, and how they shape federal public land management agency decisionmaking.

· Identify and develop arguments about the appropriate role of courts versus legislatures versus agencies in making decisions about natural resource management.

· Describe and explain the doctrinal distinction between judicial review of agency action versus agency inaction. 

· Predict likely outcomes for challenges to agency decisions not to act.

· Identify and develop arguments about the appropriate role of courts versus agencies in prompting government action to manage natural resources.

· Read KCB pp. 103-117, 117-123 (Norton v. Southern Utah Wilderness Alliance), 123-24.
· Skim the San Rafael BLM planning document at issue in Norton v. SUWA, pages 12, 43-46, 81-87, available on course website.

B.
National Environmental Policy Act.




Objectives:

· Describe and explain the statutory and regulatory requirements for environmental review under NEPA.

· Predict likely outcomes for challenges to agency implementation of environmental review under NEPA

· Identify and develop arguments about the goals of NEPA and explain the relevance of those goals to the interpretation and application of the statute and its implementing regulations.

· Identify and develop arguments about the efficacy of NEPA, and explain the relevance of those arguments to the interpretation, application, and possible reform of the statute and its implementing regulations.

1. Introduction.

· Read KCB pp. 124-136.

2. Is an EIS Required?

· Read KCB pp. 136-137, 137-40 (Kleppe v. Sierra Club), 140-142, 142-146 (National Parks and Conservation Association v. Babbitt), 146-149.

3. Scope of Analysis in EIS.  Cumulative Impacts, Tiering, Alternatives.

· Read KCB pp. 149-50, 150-51 (Kleppe v. Sierra Club (again)), 152-54, 154-59 (Sierra Club v. United States), 159-60.

4. Adequacy of the EIS

· Read KCB pp. 160-61, 161-166 (Robertson v. Methow Valley Citizens Council), 166-67, 167-171 (Dubois v. U.S. Department of Agriculture), 171-72.

5. New Information and the Duty to Supplement the EIS.

· Read KCB pp. 172-176 (Marsh v. Oregon Natural Resources Council), 176-77.

6. NEPA’s Impact.

· Read KCB pp. 177-181.

· Discussion Questions on NEPA Reform (supplemental reader)

· Skills Assignment #1: NEPA and drafting of EA comments: Sierra National Forest ORV Trail Environmental Assessment (course website).

C.
Judicial Review of Agency Decisionmaking



Objectives:

· Describe and explain the doctrinal rules for judicial review of agency action, including the specific standards of review (for both factual and legal issues) and reviewability.

· Predict likely outcomes for lawsuits challenging agency action.

· Identify and develop arguments about the proper role of courts in supervising agency decisionmaking, and explain the relevance of those arguments to the doctrines of judicial review.


1.
Introduction.

· Read KCB pp. 181-184, 184-188 (Citizens to Preserve Overview Park v. Volpe), 188-90.

2. Judicial Review of Agency Discretion in Implementation.  Arbitrary and Capricious Review.

· Read KCB pp. 190-94 (Mausolf v. Babbitt), 194.

· Read Bicycle Trails Council of Marin v. Babbitt (82 F.3d 1445 (9th Cir. 1996)) (excerpts on course website).

· Discussion Questions on Arbitrary and Capricious Review (supplemental reader)

3. Judicial Review of Agency Interpretation of Statutes.  Chevron deference.

· Read KCB pp. 195-99 (Wilderness Watch v. Mainella), 199-200.

4. Limitations on Judicial Review: Standing, Ripeness, Exhaustion, Finality

· Read KCB pp. 200-206 (Sierra Club v. Morton), 206-09.

· Reading questions for State of Utah v. Babbitt (supplemental reader).

· Read State of Utah v. Babbitt, 137 F.3d 1193 (10th Cir. 1998) (Parts I, II.A and II.B.1, B.3 & B.4) (Lexis/Westlaw)

· Read KCB pp. 209-15 (Lujan v. National Wildlife Federation), 216-221 (through note 6).

· Reading questions for Committee to Save the Rio Hondo v. Lucero (supplemental reader).

· Read Committee to Save the Rio Hondo v. Lucero, 102 F.3d 445 (10th Cir. 1996) (Lexis/Westlaw)

· Read KCB p. 221 (note 7), pp. 222-25 (Friends of the Boundary Waters Wilderness v. Dombeck).

· Read  Central South Dakota Cooperative Grazing District v. U.S. Department of Agriculture, 266 F.3d 889 (8th Cir. 2001) (excerpts on course website).

· Skills Assignment #2: Standing affidavits: Sample standing declaration (course website)
· Read KCB 225-29 (Ohio Forestry Association v. Sierra Club), 229-30, 230-31, 231-34 (Kleissler v. United States Forest Service), 234.

· Reading questions for Mobil Exploration & Producing v. U.S. Dep’t of Interior (supplemental reader).

· Read Mobil Exploration & Producing v. U.S. Dep’t of Interior, 180 F.3d 1192 (10th Cir. 1999) (Parts I and III.A.1) (Lexis/Westlaw)

· Discussion questions and practice problem on administrative law reviewability doctrines and NEPA (course website and supplemental reader).
III.
NON-FEDERAL AUTHORITY ON FEDERAL LAND




Objectives:

· Describe and explain the doctrinal structure of preemption law as applied to federal public lands management.

· Predict likely outcomes for litigation based on preemption claims.

· Identify and develop arguments about the proper level of government that should make natural resource management decisions, and explain the relevance of those arguments for preemption analysis.

· Describe and explain how state law might be incorporated into federal law governing public lands (specifically focusing on R.S. 2477).


A.
State Law on Federal Lands.



Preemption of State Law. Yucca Mountain Problem.
· Read KCB pp. 237-41, 248-49 note 1, 241-44 (Omaechevarria v. Idaho), 244, 244-48 (Ventura County v. Gulf Oil Co.), 249 nn.2-3, 249-55 (California Coastal Commission v. Granite Rock), 255.

B. Non-federal Interests on Federal Lands: R.S. 2477.

· Read KCB pp. 256-57, 257-62 (Southern Utah Wilderness Alliance v. BLM).

· Read Southern Utah Wilderness Alliance v. BLM, 425 F.3d 735 (10th Cir. 2005) (edited version of Part V) (Supplemental Reader).

· Read KCB pp. 262-64.
IV.
NATIONAL FORESTS AND FOREST MANAGEMENT




Objectives:

· Describe the basic concepts and terminology of forest management and forest ecology.

· Describe the relevance of history for the development of federal forest policy (e.g., Gifford Pinchot and the conservation movement, the fight over clearcutting in the 1960s and 1970s).

· Describe and explain the statutory and regulatory structure of federal forest management law (MUSYA and NFMA) and the extent to which courts can enforce the statutory and regulatory standards.

· Describe and explain how the forest planning process functions under NFMA.

· Describe and explain the interaction of federal forest law with NEPA and other environmental laws.

· Predict likely outcomes for administrative decisionmaking by the Forest Service under MUSYA and NFMA.

· Predict likely outcomes for litigation challenging Forest Service decisionmaking under MUSYA and NFMA.

· Identify and develop arguments about the extent to which government should be involved in forest management, and explain the relevance of those arguments for the interpretation, application, and possible reform of MUSYA, NFMA, and federal forest law in general.

· Describe and explain the statutory and regulatory structure of state forest management law in California (FPA).

· Compare and contrast the federal and Californian forest management laws, and explain the relevance of those comparisons for the interpretation, application, and possible reform of state or federal forest law.

· Identify and develop arguments about what level of government should be involved in forest management, and explain the relevance of those arguments for the interpretation, application, and possible reform of MUSYA, NFMA, and federal forest law in general.


A.
Introduction.
Forest management practices.  Ecological impacts of forestry.  Foundations of Federal Management, MUSYA.

· Read KCB pp. 285-99, 299-303 (Izaak Walton League v. Butz), 303-307.

B. National Forest Management Act.

1. Introduction.

· Read KCB pp. 307-12.

2. Planning under NFMA.

· Read KCB pp. 312-15.

· Skim Modoc National Forest planning documents, pages 4-1 to 4-16, 4-109 to 4-111, 4-146, 4-148 to 4-151, on the course website
· Read KCB pp. 316-18 (Sierra Club v. U.S. Forest Service), 318-19, 319-24 (Sierra Club v. Marita), 324-26.

3. Standards under NFMA.

· Read KCB pp. 326, 327-30 (Sierra Club v. Espy I), 330-31, 331-34 (Sierra Club v. Espy II), 334-38 (Sierra Club v. Glickman), 338-399, 339-40 (Sierra Club v. Peterson I), 340-43 (Sierra Club v. Peterson II), 343.

· Skills assignment #3: NFMA planning comments.  FEIS for NFMA planning revisions for southern California national forests (course website).
· Skills assignment #4: Comments on revisions to NFMA planning rule.  Read excerpts from 2011 revised forest planning rules (course website).

C.
State Regulation of Private Forestry


California’s Forest Protection Act.  
· Read Thomas N. Lippe, Kathy Bailey, Regulation of Logging on Private Land in California Under Gray Davis, 31 Golden Gate U. L. Rev. 351, 357-65, 388-96 (2001) (Hein)
· Read summary of California Forest Practices Act in Laws and Regulations Affecting Forests, pp. 4-9 (begin with heading “Regulation of Commercial Timber Harvest” (course website)

· Reading questions for California Forest Practices Act (supplemental reader)

· Read selected provisions of California Forest Practices Act (Supplemental Reader)

· Read Rolling Stone article on Headwaters (The Last Stand) (reader on reserve at library)

· Read newspaper article about timber land protection and development, on the Internet at http://www.nytimes.com/2007/10/13/us/13timber.html
· Discussion Questions on California’s Forest Protection Act and NFMA (Supplemental Reader)

V.
BUREAU OF LAND MANAGEMENT AND GRAZING




Objectives:

· Describe the relevance of history for the law of grazing on public lands.

· Describe and explain the structure of FLPMA.

· Describe and explain the statutory and regulatory structure for grazing on federal public lands.

· Describe and explain the interaction of federal grazing law with NEPA and other environmental laws.

· Predict likely outcomes for administrative decisionmaking with respect to grazing on federal public lands.

· Predict likely outcomes for litigation challenging agency decisionmaking with respect to grazing on federal public lands.

· Identify and develop arguments about the proper role of government in grazing management, and explain the relevance of those arguments to the interpretation, application, and possible reform of federal grazing law.

· Identify and develop arguments about the proper distribution of costs and benefits from grazing activities, and of regulating the environmental harms of grazing activities, and explain the relevance of those arguments to the interpretation, application, and possible reform of federal grazing law.

A. Introduction and History.
Statutory Framework.  Taylor Grazing Act.  FLPMA.  PRIA.

· Read KCB pp. 353-60 (background on FLPMA)

· Read KCB pp. 360, 361-63 (Public Lands Council v. Babbitt), 363-71.

· Skim a sample grazing permit (course website)
B. Grazier’s Interest in Public Lands.

· Read KCB pp. 371-75 (United States v. Fuller), 375-76, 377-81 (Public Lands Council v. Babbitt (again)), 381-82.


C.
Environmental Protection of the Federal Range.
Application of NEPA.  Federal Agency Administrative Processes.
· Read KCB pp. 382-85 (Natural Resources Defense Council v. Morton), 386-87, 387-92 (Natural Resources Defense Council v. Hodel), 392, 393-97 (National Wildlife Federation v. BLM), 397-400, 400-05 (rangeland standards).

· Skills Assignment #5: Legislative Testimony on Grazing Buyouts in the Grand Staircase-Escalante National Monument. KCB pp. 405-07.

VI.
MINING, ENERGY RESOURCES, AND OIL AND GAS ON FEDERAL, STATE, AND PRIVATE LANDS

A.
Introduction.  



Objectives:

· Describe the relevance of basic principles of mining for mining law.

· Describe and explain the basic statutory, regulatory, and judicial structures regulating hard-rock mining on federal public lands.

· Describe and explain the interaction of federal mining law with NEPA and other environmental laws.

· Predict likely outcomes for administrative decisionmaking with respect to mining on federal public lands.

· Predict likely outcomes for litigation challenging agency decisionmaking with respect to mining on federal public lands.

· Identify and develop arguments about the proper role of government in mining, and explain the relevance of those arguments to the interpretation, application, and possible reform of federal hard-rock mining law.

· Identify and develop arguments about the proper distribution of costs and benefits from mining activities, and of regulating the environmental harms of mining activities, and explain the relevance of those arguments to the interpretation, application, and possible reform of federal hard-rock mining law.

Basics about mining.

· Read KCB pp. 409-13.

B.
Federal Hard Rock Mining Law.

1.
Introduction.

· Read KCB pp. 415-421.

2. Rights of Claimants before Discovery.  Discovery and the Marketability Test.

· Read KCB pp. 421-24 (Cole v. Ralph), 424-26, 426-30 (United States v. Coleman), 430-31.

3. Rights of Claimants after Discovery.  Mining Claims.  Patents.

· Read KCB pp. 431-36 (United States v. Locke), 436-37, 437-41 (United States v. Rizzinelli), 441-43.

4. Environmental Regulation of Hard Rock Mining on Federal Lands.  

· Read KCB pp. 443-46 (Okanogan Highlands Alliance v. Williams), 446-48, 448-53 (Mineral Policy Center v. Norton), 453-54.

5.
Reform?

· Read KCB pp. 454-56
· Skills Assignment #6: Internal Strategy Memos on Open Pit Gold Mining on Native American Sacred Lands and Mining Reform. KCB pp. 413-15; legislative materials and newspaper article on hard rock mining reform (course website).

·  Optional Reading:  CRS Report on Hard-Rock Mining Reform, on the Internet at  
http://ncseonline.org/NLE/CRSreports/08Apr/RL33908.pdf
C.
Energy and Federal Lands: Leasing of Federal Lands and Off-shore for Coal, Oil, and Gas Development & Renewable Energy.
Introduction to Oil and Gas Development Issues. Coal Bed Methane Leasing and Development in the Powder River Basin Problem.  Overview of Energy Resources on Federal Lands.  Off-shore Oil Development and the Minerals Management Service.  Importance of agency structure and culture.

Objectives:

· Describe the relevance of basic principles of energy production (particularly oil and gas) for state and federal law.

· Describe and explain the statutory and regulatory structure for leasing federal on-shore and off-shore lands for oil and gas production.

· Describe and explain the interaction of federal oil and gas leasing law with NEPA and other environmental laws.

· Predict likely outcomes for administrative decisionmaking with respect to leasing federal lands for oil and gas production.

· Predict likely outcomes for litigation challenging agency decisionmaking with respect to leasing federal lands for oil and gas production.

· Describe the importance of agency structure and culture for determining how agency decisionmaking occurs, and the relevance of those questions for how to interpret, apply, and possibly reform federal oil and gas leasing law (and natural resources law more broadly).

· Identify and develop arguments about the proper role of government in ensuring an adequate energy supply, and the relevance of those arguments for the interpretation, application, and possible reform of federal public lands law.

· Identify and develop arguments about how to appropriately balance energy production with environmental protection, and the relevance of those arguments for the interpretation, application, and possible reform of federal public lands law.

· Read KCB pp. 456-58, 458-64 (Impact Energy v. Salazar, Western Energy Alliance v. Salazar), 465-66, 466-71 (Conner v. Burford), 471-73 (skip n.6), 478-80.

· Read KCB pp. 264-67, 267-72 (California v. Norton) (background on CZMA and OCSLA).

· Read KCB pp. 486-88, 488-91 (Gulf Restoration Network v. Salazar).

· Read KCB pp. 473-78.

· Read KCB pp. 483-86, 493-97, 503-05.

· Read Deepwater Horizon Commission Report, pp. 63-67, 76-82 (course website).
· Skills Assignment #7: Analysis of environmental documents and legislative testimony (course website).
· Skills Assignment #8: Letter to client analyzing mineral or grazing lease terms.  Sample minerals lease; sample grazing lease (course website).

D.
State and Federal Regulation of Mineral Development on Private Land.
1. State Oil and Gas Regulation.

Objectives:

· Describe and explain the generic statutory, regulatory, and judicial structures for oil and gas development at the state level.

· Predict likely outcomes for administrative decisionmaking with respect to state regulation of oil and gas development.

· Predict likely outcomes for litigation challenging state oil and gas regulatory agency decisionmaking.

· Identify and develop arguments about the proper role of government in regulating oil and gas production, and the relevance of those arguments for the interpretation, application, and possible reform of state oil and gas law.

· Reading questions on state oil and gas caselaw (supplemental reader). 

· Read Barnard v. Monongahela Natural Gas, 65 A. 801 (Pa. 1907) (Lexis/Westlaw)

· Read Wronski v. Sun Oil Co., 279 N.W.2d 564 (Mich. 1979) )  (through p. 571) (Lexis/Westlaw)

· Read Larsen v. Oil and Gas Conservation Commision, 569 P.2d 87 (Wyo. 1977) (Lexis/Westlaw)

· Read Bennion v. ANR Production Co., 819 P.2d 343 (Utah 1991) (Lexis/Westlaw)

· Read Parkin v. State Corp. Commission of Kansas, 677 P.2d 991 (Kan. 1984) (Lexis/Westlaw).

2.
State and Federal Mining Regulation:  SMCRA.  Mountain-top Removal.  Surface vs. Mineral Estates.

Objectives:

· Describe and explain the statutory and regulatory structure for federal regulation of surface coal mining on private lands.

· Describe and explain the interaction of federal surface mining law with other environmental laws.

· Describe and explain how federal surface mining law might allow the practice of mountaintop-removal mining.

· Predict likely outcomes for cases challenging state or federal regulatory approval or denial of surface mining activities.

· Describe and explain the doctrinal structure for the division of land between surface and mineral estates.

· Describe and explain the interaction of surface and mineral estate law with federal environmental and public land laws.

· Predict likely outcomes for cases involving conflicts between surface and mineral estate holders (particularly when one is the federal government).

· Reading questions for mountain-top removal materials (supplemental reader)

· Read Hodel v. Virginia Surface Mining & Reclamation Association, 452 U.S. 264 (1981) (Part I.A only) (Lexis/Westlaw)

· Read KCB pp. 1008-09 (don’t read questions on page 1010).

· Read Patrick C. McGinley, From Pick and Shovel to Mountaintop Removal: Environmental Injustice in the Appalachian Coalfields, 34 Envtl. L. 21 (2004) (Parts III and IV) (Hein)

· Read Bragg v. Robertson, 72 F. Supp. 2d 642 (S.D.W.Va. 1999) (Lexis/Westlaw)

· Newspaper articles about revisions to SMCRA mountain-top removal regulations and EPA supervision of mountain-top-removal mining, on the Internet at 
http://www.washingtonpost.com/wp-dyn/content/article/2008/10/17/AR2008101702942.html?referrer=emailarticle  and http://www.washingtonpost.com/wp-dyn/content/article/2010/04/01/AR2010040102312.html?referrer=emailarticle 
· Read Bragg v. Robertson, 248 F.3d 275 (4th Cir. 2001) (Parts 1, II, III A & B)  (Lexis/Westlaw)

· Reading questions for mineral estate caselaw (supplemental reader).

· Read Kinney-Coastal Oil Co. v. Kieffer, 277 U.S. 488 (1928) (Lexis/Westlaw)

· Read Duncan Energy Co. v. United States Forest Service, 50 F.3d 584 (8th Cir. 1995) (Lexis/Westlaw).

VII.
PROTECTED FEDERAL LANDS

A. National Parks

The National Park “System.” The National Park Service Mandate.  Conservation vs. Development.


Objectives:

· Describe and explain the statutory and regulatory structure for federal park management.

· Describe and explain the interaction of national park law with NEPA and other environmental laws.

· Predict likely outcomes for administrative decisions with respect to park management.

· Predict likely outcomes for court challenges with to Park Service decisionmaking.

· Identify and develop arguments about the proper roles of national parks (e.g., conservation versus recreation) and explain the relevance of those arguments for the interpretation, application, and possible reform of the law of national parks.

· Read KCB pp. 507-516, 516-19 (Sierra Club v. Department of the Interior), 519-20, 520-525 (Fund for Animals v. Norton), 525, 525-28 (International Snowmobile Manufacturers Association v. Norton), 528-29.

B. National Monuments.

The Antiquities Act.  Presidential power and reviewability.  What Happened in Jackson Hole.

Objectives:

· Describe and explain the statutory structure for the creation and management of national monuments.

· Identify and develop arguments about the proper role of the executive versus the legislature in making decisions about how to manage public lands and natural resources, and explain the relevance of those arguments for the interpretation, application, and possible reform of the Antiquities Act.

· Read KCB 530-36, 536-38 (Wyoming v. Franke), 539.
C. Wilderness.

Wilderness Act of 1964.  

Objectives:

· Describe and explain the statutory structure for the creation and management of wilderness areas.

· Describe and explain the interaction of the Wilderness Act with NEPA and other environmental laws.

· Predict likely outcomes for administrative decisions implementing the Wilderness Act.

· Predict likely outcomes for court challenges to agency decisions implementing the Wilderness Act.

· Identify and develop arguments about the appropriate goals of wilderness designation (if any), and explain the relevance of those arguments for the interpretation, application, and possible reform of the Wilderness Act.

· Read KCB 545-53, 553-458 (Parker v. United States), 558-60, 560-65 (Wilderness Society v. U.S. Fish and Wildlife Service), 565-66.

· Discussion Questions on the Wilderness Act (supplemental reader)

D. Roadless Resource.

Forest Service Roadless Rule.  



Objectives:

· Describe and explain the regulatory structure created by the Roadless Rule.

· Identify and develop arguments about the proper role of the judiciary, executive and legislature in making decisions about how to manage public lands and natural resources, and explain the relevance of those arguments for the interpretation, application, and possible reform of the Wilderness Act and the Roadless Rule.
· Read KCB 567-71.
· Discussion Questions on the Roadless Rule (supplemental reader)

VII.
BRINGING IT ALL TOGETHER: WILDFIRE AND CLIMATE CHANGE

A. Wildfire

Government Liability for Wildfire.  Healthy Forests Restoration Act of 2003.  Legislative Riders. 

Objectives:

· Describe and explain the relevance of fire ecology and the history of U.S. fire management for public lands law.

· Describe and explain the substantive and procedural changes implemented by the Healthy Forests Restoration Act.

· Predict likely outcomes for administrative decisionmaking pursuant to the HFRA.

· Predict likely outcomes for court challenges to agency decisionmaking pursuant to the HFRA.

· Identify and develop arguments about the appropriate response to fire on public lands, and explain the relevance of those arguments for the interpretation, application, and possible reform of federal public lands law.

· Identify and develop arguments about the appropriate role of the legislature in mandating or prohibiting particular agency action in public lands law, and explain the relevance of those arguments for the interpretation and application of appropriations riders and similar legislation.

· Concisely and accurately summarize the implications of legislation in public lands law.

· Read KCB pp. 1069-1076, 1090-1096
· Read Biodiversity Associates v. Cables, 357 F.3d 1152 (10th Cir. 2004) (excerpts and additional notes on course website)
· Read newspaper articles about fire management, on the Internet at  http://www.washingtonpost.com/wp-dyn/content/article/2007/10/28/AR2007102801440.html?referrer=emailarticle&sid=ST2007102300524
http://www.nytimes.com/2007/06/26/us/26fire.html
http://www.hcn.org/issues/315/16079
http://www.hcn.org/issues/180/5840
· Discussion Questions on Wildfire and the Healthy Forests Restoration Act (supplemental reader) 
· Optional:  Stephens article on history and policy of fire management in United States (course website)

B. Climate Change and Ecosystem and Adaptive Management

Climate Change and Implications for Natural Resource Management.  Ecosystem and Adaptive Management as Possible Responses.



Objectives:

· Describe and explain the relevance of climate change for public lands law.

· Describe and explain the concepts of ecosystem and adaptive management.

· Identify and develop arguments about whether and how climate change should produce changes in public lands law.

· Identify and develop arguments about whether and how ecosystem and adaptive management require significant changes in public lands law.

· Read newspaper article about the impacts climate change will have on wilderness management:
http://www.hcn.org/servlets/hcn.Article?article_id=17481
· Read Executive Summary of Ecological Society of America’s report on ecosystem management, available on the Internet at http://www.esa.org/pao/policyStatements/Papers/ReportOfSBEM.php 

· R. Edward Grumbine, What is Ecosystem Management? 8 Conservation Biology 27 (1994) (JSTOR).

· Read J.B. Ruhl, Adaptive Management for Natural Resources – Inevitable, Impossible, or Both? 54 ROCKY MOUNTAIN MINERAL LAW INSTITUTE ANNUAL PROCEEDINGS 11-1 (2008)., available on the Internet at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1337749 or on course website (skip Sections 11.03(2) and 11.05(2)).
· Discussion Questions on climate change (supplemental reader)
4

