Refugee Law: Fall 2013 

Professor Kate Jastram

Working Syllabus
Wednesdays 6:25pm - 9:05pm, Room 130
Office: 342 Boalt Hall (North Addition)            510.642.5980

  kjastram@law.berkeley.edu

Office Hours: Wednesdays 4:00-5:00 or by appointment

Overview


This course covers the international and US refugee law regime, tracing the development of the Refugee Convention and the US Refugee Act of 1980. We discuss the role of key actors including the UN High Commissioner for Refugees, Congress, the Departments of Homeland Security and Justice, and the federal courts, and become familiar with the refugee definition as interpreted in the US. We study the relationship of refugee law to human rights law and administrative law, and assess legal and institutional efforts to respond to the situation of forced migrants who do not fit within the refugee definition. We examine the challenges to refugee protection on both the international and domestic levels, focusing in particular on options for policymakers trying to meet international obligations to refugees while ensuring national security and addressing transnational crime. 

Course Materials
· Martin, Aleinikoff, Motomura & Fullerton, Forced Migration: Law and Policy, 2nd edition (2013).  Available at bookstore.  Unless otherwise indicated, reading assignments refer to the casebook.    
· Handbook on Procedures and Criteria for Determining Refugee Status (“Handbook”),

United Nations High Commissioner for Refugees.  Includes the 1951 Convention and 

1967 Protocol relating to the Status of Refugees.  Available from instructor.

· Immigration and Nationality Act (INA), available on bSpace under the Research Guide tab and at http://www.uscis.gov.   BE SURE TO REFER TO RELEVANT PORTIONS OF THE INA as directed in Martin et al.
  The syllabus does not specifically note the statutory provisions relating to each reading assignment.

· bSpace page.  Please check it regularly for updates, as well as for additional readings.

· Other materials as assigned.

Books and films on reserve

Best Practices in Representing Asylum Seekers, a video resource for pro bono attorneys 


by Michele Pistone (2004).  202 min.

Boswell, Essentials of Immigration Law 3rd ed. (2012).
Germain, Asylum Primer: A Practical Guide to U.S. Asylum Law and Procedure, 6th ed. (2010). 

Kurzban, Immigration Law Sourcebook (2011).

Martin and Schuck, eds., Immigration Stories (2005).

Well-Founded Fear, a film by Shari Robertson (2000).  120 min.
Evaluation

Grades will be based on class participation (20%) and a final exam or a research paper (80%) or an oral presentation to the class.

Class participation: The benefit you derive from this class is in direct proportion to your active engagement in it.  I expect you to attend class, to be prepared, and to participate with questions and comments (20% of grade).

OPTION ONE Final exam: You may choose a final exam, which is an open-book four-hour take-home consisting of short answers and essays, which can be completed at any time during the exam period (80% of grade) 
OR 

OPTION TWO Research paper: You may choose a 20-page research paper on an approved topic related to forced migration (80% of grade)  

Writing requirement option: If your seminar paper will serve as your writing requirement, it must be 30 pages and you may take one additional (299) unit for the course.  The writing requirement process requires the early submission of at least one draft, review by the faculty advisor, feedback from the advisor to the student, and then revision of the paper, in whole or in part, by the student (Academic Rules, Appendix B).  See also, Leah Granger, Research Guide: J.D. Writing Requirement and Seminar Papers (last updated 16 June 2012).  



OR 

OPTION THREE Oral presentation on refugee research: You may choose to present a 20 to 30 minute oral report to the class on a current overseas refugee situation, with an analysis of the governing legal framework and policy issues.  You can look at it from the perspective of a country of origin or a country of asylum (but not the US).  See additional information on this option below (80% of grade).

DUE DATE – Tell me which option (final exam or paper or presentation) you are selecting by Wednesday 28 August 2013 (2nd class).  If you choose the research paper option, submit a topic paragraph by Wednesday 11 September (4th class).  Similarly, if you choose the presentation option, tell me the refugee situation you will be researching by Wednesday 11 September (4th class).  I anticipate that presentations will be given toward the end of the semester but that depends on our speaker schedule and the number of presentations to be given – in other words, you may be assigned to give your presentation earlier than you may wish. 

Information on Option Three Research Presentation 

For all presentations -- My goals are for you to (1) learn more about a situation that is of interest to you by having to teach it to others, (2) become familiar with the forced migration research resources available, and (3) work on your oral presentation skills.  This is not intended to be an exhaustive original research assignment but rather an effort to pull together for yourself and the class what you can synthesize from available information 

You will need to (1) prepare a brief summary (no more than 5pp) to hand out in connection with your presentation, including a map and a list of the relevant international instruments ratified by the country in question (the map and list do not count toward the 5pp).  Consider whether other visual aids such as Powerpoint would be useful, although they are not required.  In addition, (2) submit an annotated bibliography to me (not necessary to share with the class), so that I can see the sources you have consulted.  Samples of written materials from past presentations are on bSpace.

For presentations on a country of origin -- What caused or is causing the refugee flow?  How many have fled? Where have they gone?  Are people leaving the country for other reasons, such as economic betterment?  Are there also internally displaced persons?  What legal status have asylum seekers found in countries of asylum? Are they generally considered refugees under the CSR, or under the OAU Convention if applicable?  Are they beneficiaries of temporary protection or a similar status?  What are the prospects for durable solutions (in this context, focus on repatriation)?  How are refugees from this country portrayed in the media, if at all?  Is there a diasporic community in the US? If so, are they politically active in advocating for their compatriots?

For presentations on a country of asylum -- How many refugees and asylum-seekers are present, and from what countries?  What is the legal framework?  Is the country a State Party to the CSR and other relevant international or regional conventions or agreements?  Is there national legislation governing refugee status determination?  What can you find out about the actual refugee status determination process?  What legal or social assistance is provided to refugees?  Is their presence a political issue?  How are they portrayed in the media?  Are they linguistically or culturally related to existing populations within the country? What are the prospects for durable solutions (in this context, focus on local integration)?  

Class Sessions 
August 21: Introduction to forced migration: concept, history, and institutions 

Ch. One, pp. 1–11, 43-83.  Be prepared to discuss the Exercise on pp. 69-70.     

August 28: Protection in the US: Non-refoulement and asylum; Persecution 

UNHCR Handbook, paras. 51-60, 167-74

Ch. Two and Ch. Three, pp. to be assigned.  
Sept 4: How to Find Refugee Law

Marci Hoffman, Foreign & Int’l Law Librarian

Refugee Law Research Guide
And More Persecution, cont’d from last class

UNHCR Handbook, paras. 37-46, 135-6

Ch. Three, pp. to be assigned.  
Sept 11: A View from the Bench: We will invite a judge from the SF Immigration Court
Sept 18: Grounds of persecution: Political opinion, race, religion, nationality 

UNHCR Handbook, paras. 66-76, 80-6

Ch. Four, pp. to be assigned.  
Optional: UNHCR Guidelines on International Protection No. 6: Religion-Based Refugee Claims, 28 April 2004.  

Sept 25: Grounds: Membership in a particular social group 
UNHCR Handbook, paras. 77-9

Ch. Four, pp. to be assigned.  
Optional: UNHCR Guidelines on International Protection No. 2: "Membership of a Particular Social Group", 7 May 2002.  

Oct 2: Gender 
Ch. Five, pp. to be assigned.
Optional: UNHCR Guidelines on International Protection No. 1: Gender-Related Persecution, 7 May 2002.  
Optional: UNHCR Guidance Note on Refugee Claims Relating to Sexual Orientation and Gender Identity, 21 Nov 2008.  

Oct 9: Limitations on protection: Exclusion and CAT 


UNHCR Handbook, paras. 147-63 

Ch. 6, pp. to be assigned.  
Ch. 7, pp. to be assigned.  
Optional: UNHCR, Guidelines on International Protection No. 5: Application of the Exclusion Clauses, 4 Sept 2003. 

Oct 16: Who decides, and how?

UNHCR Handbook, paras. 189-205 
Ch. Eight, pp. to be assigned.  
Oct 23: Detention and deterrence 
Ch. Nine, pp. to be assigned.  
Optional: UNHCR Alternatives to Detention of Asylum Seekers and Refugees, April 2006.  
Oct 30: Resettlement and other durable solutions



Ch. Ten, pp. to be assigned.
Nov 6: Research Presentations 

Nov 13: Research Presentations
Nov 20: Research Presentations


And Emerging Issues

Final Review Session, to be scheduled by Registrar 27 Nov, or 2 Dec, or 3 Dec 
Final to be taken during the exam period.  
� The Immigration and Nationality Act, or INA, was created in 1952. Before the INA, a variety of statutes governed immigration law but were not organized in one location. The McCarran-Walter bill of 1952, Public Law No. 82-414, collected and codified many existing provisions and reorganized the structure of immigration law. The Act has been amended many times over the years, but is still the basic body of immigration law.


The INA is divided into titles, chapters, and sections. Although it stands alone as a body of law, the Act is also contained in the United States Code (U.S.C.). The code is a collection of all the laws of the United States. It is arranged in fifty subject titles by general alphabetic order. Title 8 of the U.S. Code is but one of the fifty titles and deals with "Aliens and Nationality". When browsing the INA or other statutes you will often see reference to the U.S. Code citation. For example, Section 208 of the INA deals with asylum, and is also contained in 8 U.S.C. 1158. Although it is correct to refer to a specific section by either its INA citation or its U.S. code, the INA citation is more commonly used.
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