Criminal Law

Professor David Ball
Spring 2013
Monday/Wednesday 3:35-6:15, Room 110
Office: 
314
E-mail:

wdball@gmail.com
Phone: 
408.551.7079
Web Site:
http://law.scu.edu/faculty/profile/ball-w-david.cfm
 
Office Hrs:
Monday/Wednesday 2:00-3:00 or by appointment
The best way to reach me is by e-mail; my address is wdball@gmail.com.  If you can’t make it during office hours, feel free to make an appointment for a more convenient time. 

Course Materials

Dressler, Cases and Materials on Criminal Law (5th ed. 2010)

Course Description 

This course is taught by the case book method with legal doctrine and judicial reasoning presented primarily through appellate court opinions.  Read the notes and commentary following each case carefully (when assigned). They often posit variations on the issues presented in the case.  Much of what we’ll be doing in class is taking different angles on a given issue: being able to see issues from a variety of viewpoints is a crucial part of legal training, even if you don’t end up practicing criminal law.  

There’s one critical viewpoint that won’t be in the text: yours.  That’s what class discussion is for.  To prepare for class, read actively and critically.  Think about the reasoning of a given opinion.  Where is it weak?  What are the underlying assumptions?  How has the opinion characterized the facts?  If there are policy concerns underlying the opinion, are they sound?  Run through the majority opinion and consider how you would write a dissent—then read the dissent (if any) and construct a majority opinion that answers its concerns.  

While you’re reading critically, don’t forget to question your own pre-existing thoughts about criminal law, because they can blindside you to gaps in your own reasoning.  This class is not about finding or defending what you think is “right”, but about learning how to approach legal issues in a comprehensive and complex way.  Critical thinking and legal reasoning require regular exercise.  Class is your gym.  So ask questions.  Answer questions.  Contribute to the discussion.  You will be tested on how well you can engage with facts and principles, not how well you can memorize and reproduce them.  Class time will give you necessary practice.
With that in mind, class attendance is required, and I expect everyone to be ready each day.  If, however, something comes up and you are unable to prepare for that day, please give me a note before class and I will not call on you. If you are particularly nervous about speaking in class, come and see me and we will work out something that allows you to be prepared for class participation.  
In class, your colleagues may take positions that you disagree with, and while a robust discussion helps everyone learn, it needs to be civil.  Don’t hesitate to express contrary opinions, but please direct your comments to ideas, not other people, and do so in a respectful and professional manner.  

There will be one graded final exam in the class. There will be a mid-semester practice exam.  You will not be graded on your exam taking; however, you will each be grading another student’s exam, and you will be graded (by me) on how well you do that.  More details will be forthcoming as we near the middle of the semester.
I won’t stop you from buying commercial outlines, but my exam will draw entirely upon our reading and our discussions in class, something commercial outlines can’t address.  Rather than paying for another book and spending extra time reading it, I’d recommend that you come to class, pay attention, and ask questions.  
This class is going to be challenging, but it’s also going to be memorable and fun.  I’m looking forward to a great semester. 
ASSIGNMENTS 

Supplemental Assignments: Drafting
These assignments are to be completed in small groups of five to six (see BSPACE for your small group assignment).  You will get the assignment at the end of a particular class.  Please turn in your group’s assignment to your BSPACE dropbox.
Reading Assignments 
Note: The number of reading assignments does not correspond to the number of classes we have.  Some of the material requires more class time; some requires less.  Generally, though, we will do about one reading assignment per class.  All supplemental reading will be in the folder labeled “Supplemental Reading.”
1.  General Principles
1-13, 30-38, 43-44, 46-50 n1 (skip notes 1-2 on p47), 57 n4, 59 n5, 68 n2, 72 “Constitutional Principles” ¶ only, 85 (3 ¶ beginning with “in weighing”), 86 (Scalia “Proportionality” ¶).
Read the BJS flowchart posted on BSPACE (in the “Flowcharts” folder), and bring a copy (electronic or paper) to class.
2.  Statutes and Their Interpretation
92-126.  
Small-group statutory drafting assignment number 1 is due on Sunday, no later than 2 p.m.  Details are on BSPACE in the “Statutory Drafting Assignments” folder.  
Once the statutes are in, you must read and vote on the statute you would like to see implemented in class (other than the one from your own group).  I will circulate a form once all the statutes are in that will tabulate the results.

3.  Actus Reus

127-147n1.  Be prepared to discuss the student statutes in class.
4.  Mens Rea—Introduction  

149-63 (skip problem 3 on page 163).  Please read the mens rea handout before class (“crim law 2012 class 04 handout” in Supplemental Readings folder).  Focus on the problems on page 163—we will be going over them in class.  Also read the flowchart on mens rea.  Do mens rea problems 1-6.
5.  Mens Rea—Willful Blindness and Strict Liability
164-86 (notes).  
6.  Mens Rea—Mistakes of Fact and Law 
194-213.  We will be going over the problems on 197 and 208 in class, as well as mens rea problems 7-9 in the “Supplemental Problems” folder.  Have a paper or electronic copy of the mistake flowchart (in the “Flowchart” folder) and be prepared to use it.
7.  Causation

214-234 (pay particular attention to problems on pages 219, 231 and 234).

8.  Homicide—Introduction and Premeditation
235-38, skim murder sections of statutes only 238-64.

9.  Homicide—Manslaughter/Heat of Passion

264-73, 275 b. (1st 3 ¶ only (ending with italicized quotation)), 283 n4-292, MPC (at the back of your book) p1000 (§ 210.3).
10.  Homicide—Unintentional Killings

295-315.
11.  Homicide—Felony Murder

315-344.  (Read the brain teaser on 344 only if you’re feeling bored.)
12.  Rape—Overview and Force/Resistance
385-95, 404-419n5, 425-447.  
Second Statutory Drafting Assignment.  Details on BSPACE after class.  To prepare for this assignment, skim 396-404 (rape statutes).
13.  Rape—Consent 

447-464, 186-93, 467n4-471.
Each group is responsible for reading one other group’s statute.  Add one to your group number to find your assignment (group 8 should read group 1).

14. Inchoate Offenses—Attempt—Preparation 
729-33, 736n1-755.
15. Inchoate Offenses—Attempt—Substantial Step, Impossibility

755-65, 770n2, 772-785n11, 786-788n2, 789 (starting with MPC and commentaries)-792.
16. Inchoate Offenses—Solicitation, Conspiracy—Pinkerton Liability, Mens Rea

792-93 (n1-n2), 795-96 (n2-n3), 797-816, (just skim 804n5).
17. Inchoate Offenses—Conspiracy—Actus Reus, RICO, Defenses
816-838n2, 845-47.

18.  Accomplice Liability—General 

848-63.
19.  Accomplice Liability—Applications

863-874, 876n2-878n4, 883n2, 887-89, 894n1-904, 908-915.

20.  General Defenses, 3rd Parties, Defense of Property
480-97, 19-30, 498-510, 553n3-559.
21.  Defenses—What is Reasonable?
531-546 (starting with paragraph iii), 510-24, 548n1 and n2, 722-24 (through end of first full ¶), 727n2.
22.  Defenses—Necessity/Choice of Evils, Duress 

560-579, 580-86, 587n5, 589n8, 591n10-595.
23.  Defenses—Insanity 

Skim 611-613, 614-615, 616-622, 625n2-639, 639n2-647, 650-51, 652n2.
24.  Defenses—Intoxication, Diminished Capacity, Social Deprivation
603-610n6, 656-58, 623n1, 659n2-672, 715-718.

25.  Punishment Revisited: Capital Punishment and “the other death sentence”

345-377, supplemental readings posted on BSPACE.

26.  Punishment Revisited: Mass Incarceration

Supplemental readings posted on BSPACE.

28. Punishment and Equal Protection: Race and Gangs in California Prisons

Supplemental readings posted on BSPACE.
28.  Legality, Lenity, and Strict Liability 

Supplemental readings posted on BSPACE.
