How lawyers use economics
Law 248.6 (3 units), Wednesdays 3:35-6:15 in Law School Room 244, Fall 2012

Suzanne Scotchmer and Ken Taymor 

Description: Practicing lawyers work with economists as expert consultants in many ways: to calculate damages in patent infringement or breach of contract cases, to calculate damages in tort cases, concepts of takings, valuation of companies, the structuring of securities, theories of discrimination in insurance, theories of discrimination in employment, taxation issues such as the recognition and valuation of taxable income, definitions of amarket for different purposes, for example, antitrust, IP damages, and contracts. The purpose of the course is not "economic analysis of the law", but rather to prepare students for a practice that involves interaction with economic experts. You will hear from testifying economics experts and lawyers who use their services. 
Prerequisites: None. We do not presume that you have taken economics courses. The purpose of this course is to introduce basic principles that are used in legal practice. 
Requirements: Mandatory class attendance, class discussion, and five short written assignments, which will entail writing responses to questions arising out of each class discussion. Questions will be posted each Thursday during the semester and responses will be due by 5:00 pm the following Tuesday (except for the questions, posted after the last class which will not be due until 5:00 pm the first day of the exam period). Students may select the weeks and the questions that they wish to answer as long as they complete the required five responses. Students may submit one response “late” (without penalty) at any time up to 5:00 pm on the first day of the exam period on the first day of exam period. 
Grading: Grades will be based 80% on the written papers and 20% on class participation. 
	
	Topic
	Readings
The readings are either linked or in bspace.

	Week 1
Aug 22
	(a) Overview of course
(b) Current Issue: San Bernardino County Underwater Mortgages Restructuring
(c) Economists in Court
Guest: Bill Falik
	Michael Mandel. “Going for the Gold: Economists as Expert Witnesses.” Journal of Economic Perspectives 1999, 113-120.
Eminent Domain: The (proposed) taking of foreclosed homes In San Bernardino:
Shiller, Reviving Real Estate Requires Collective Action
O’Melveney & Myers, San Bernardino Eminent Domain Proposal Analysis
MRP, Fact or Fiction

	Week 2
Aug 29
	Economic principles of Cost Benefit Analysis 
CBA in regulatory rule making: Arsenic
	About cost-benefit analysis
Adler, Posner. New Foundations of Cost-benefit Analysis (Harvard Univ 2006) 1-6 (Intro), 101-123 (ch. 4)
Obama's Executive Order on cost/benefit analysis
Brent, Applied Cost-Benefit Analysis (Elgar 1996), 3-19 on conceptual foundations 
Campbell, Brown, Benefit-cost Analysis (Cambridge Univ 2003), 36-44 on discounting “nuts and bolts”
Arsenic
NRDC v. EPA
Cass Sunstein. 2002. The Arithmetic of Arsenic. Georgetown L. J. 90:2255 And reply Georgetown L. J. 90:2279.
Heinzerling Markets for Arsenic. Georgetown L. J. 90:2311.

	Week 3
Sept 5
	Economic principles of time value of money 
CBA in political life Diablo Canyon power plant
	What is the right interest rate, how can you argue about it, and why does it matter?
Knoll and Colon. 2006. The Calculation of Prejudgment Interest. Penn Law Sch Research paper 06-21. 
Diablo Canyon power plant
Cox and Gilbert. 1991. An Economic Evaluation of the Costs and Benefits of Diablo Canyon. In Regulatory Choices: A Perspective on Developments in Energy Policy. Berkeley: U.C. Press
Nuclear Energy Institute and PG&E. 2004. Economic Benefits of Diablo Canyon Power Plant: An Economic Impact Study.

	Week 4
Sept 12
	Economic principles behind value of life
Health care: comparing the U.S., the U.K. and other health care systems. 
Medical standards: Mammograms
	Comparative Effectiveness
Garber, Sox. Role of Costs in Comparative Effectiveness Research. Health Affairs 129:1805-1811 (2010).
UK National Institute for Health and Clinical Excellence Measuring cost effectiveness: the QALY
Kirkdale et al. The Cost of a QALY, Quarterly J of Medicine 103:715-720.
Mammograms
Truog. Screening Mammography and the R word. Health Policy and Reform. Nov 25, 2009.
Shabtai, Revisiting the USPSTF Screening Guidelines, Clinical Correlations (NYU Internal Medicine Blog) 
Value of Life
Brannon, What is Life Worth (overview) 2004-05
Viscusi & Aldy. The Value of a Statistical Life, J of Risk and Uncertainty 27:5-76 (2003). You needn’t read this article in detail. Try to understand the technique for valuing risk, and the range of valuations.
Viscusi, Value of Life, working paper 2005 (optional)

	Week 5
Sept 19
	Bayesian reasoning in court
	Bayes Rule explained on Wikipedia
People v. Collins, 68 Cal.2d 319
People v Louis, 205 Cal.Rptr. 247
Griffith v. State, 976 S.W.2d 241 (Tx. App. 1998)
Landrigan v. Celotex, 127 N.J. 404

	Week 6
Sept 26
	Economic experts: testimony, advising counsel
and the science of economics
Guest: Geraldine Alexis
Partner at 
Perkins Coie LLP law firm
	Review from Week 1: Michael Mandel. “Going for the Gold: Economists as Expert Witnesses.” Journal of Economic Perspectives 1999, 113-120
Review: Landrigan v. Celotex (focus on discussion of relative domains of expertise of physician and epidemiologist)
C. Hockett, et al., Revisiting the Admissibility of Expert Testimony in Antitrust Cases, ABA Antitrust Magazine (summer 2001)
Concord Boat v. Brunswick Corp., 207 F.3d 1039 (8th Cir. 2000)
(skim for general overview:)  Kennedy, Raoul. 2010. Expert Witness Depositions. In Henry L. Hecht, Effective Depositions. ch 19, 505-558. American Bar Association, Section on Litigation. 

	Week 7
Oct 3
	Environmental torts:
Causation and calculation of damages.
Guest: Exxon Valdez litigating attorney William Hirsch
	Hirsch. Exxon Valdez Litigation, Justice Delayed: Seven Years Later and No End in Sight 1996
Swanson, Kontoleon. What is the role of Environmental valuation in the courtroom? The US experience and the proposed EU directive
Kopp, Smith, Benefit Estimation goes to Court. J of Policy Analysis and Management 8:593-612 (1989). 

	Week 8
Oct 10
	More on calculating damages in environmental torts
	Contingent Valuation
Diamond and Hausman, Is some number better than no number? 1994 J of Econ Perspectives 8:45-64.
Hanemann. Valuing the Environment through Contingent Valuation. 1994 J of Econ Perspectives 8:18-44.
Portney. The Contingent Valuation Debate: Why Economists should Care. 1994 J of Econ Perspectives 8:3-17.

	Week 9
Oct 17
	Sherman Act 1:
(rule of reason) 
	Expert preparation for mock case:
Infinite Interiors v. Mitchell Arts and Crafts and Bluedanube.com

	Week 10
Oct 24
	Sherman Act 1:
Guest: Beth Parker, Arnold & Porter
	Infinite Interiors v. Mitchell Arts and Crafts and Bluedanube.com

	Week 11

Oct 31
	Regulatory takings and eminent domain
	Wilde. Keeping the Gate: Damages Testimony in Cases Alleging Property Value Diminution due to Contamination Toxics Law Reporter 2009.

Skim four cases in bSpace Resources

	Week 12
Nov 7
	Royalty stacking
Admissibility of economic experts
	Oracle America, Inc. v. Google Inc. Northern District of California No. C10-03561 WHA
See the Complaint and Court orders in bSpace Resources
You can also find many good journalist descriptions online, such as here for the first theory that the judge threw out, and here for commentary on Oracle’s strategy. All the documents can be found in Groklaw.

	Week 13
Nov 14
	Reasonable Royalty:
IP infringement 

Guest litigator Steve Holzman
	Oracle v. SAP:
two WSJ pieces for background
Oracle v. SAP Complaint
two experts’ testimony, Clarke and Meyer

	Week 14
Nov 21
	wrap-up
theories of damages and how to measure them.
	


