Telecommunications, Broadcast and Internet Law

Spring 2013
Professor Catherine J.K. Sandoval

Csandoval@scu.edu
Office Hours: Mondays 3:00-5:00 p.m. and by appointment

Class time: Mondays, 6 25– 9:05 p.m., room 240  

Course Materials: Readings and Selected Cases from Hammond, Baynes, Sandoval, Communications Law in the Public Interest, to be posted for our class use.  Enrolled students can access electronic sections of the reading from this book on the course website as the book is still being prepared for publication.  
To access readings from the fcc web site hit control click to follow the hyperlink or go to: http:www.fcc.gov.  If you have problems connecting to the link go to www.fcc.gov, click on Transition.fcc.gov, a box on the right side of the fcc.gov page, then go to the Headlines section in the middle of the first page, find the date indicated for the document, click on the relevant document.
Course Objectives: This course will analyze legal issues that shape communications media, our economy, and democratic discourse.  The course will analyze the legal and regulatory framework governing broadcast, cable, satellite, wireline and wireless, and Internet communication.  It will explore First Amendment issues in regulation of speech on and by the media.  The course will examine the administrative law and procedural principles shaping communications regulation.  It will use antitrust theories and techniques to analyze market entry, competition, market power, and their impact on consumers and the public interest.  The course will analyze technological issues relevant to communications regulation such as spectrum and technological convergence.  The course analyzes the Communications Act's directive that broadcasting must serve the public interest.  It explores the paramount weight given to the speech rights of the public in broadcasting, and the editorial discretion and speech rights of broadcasters.  It will explore the growth of cable and satellite television and the distinct regulatory regimes adopted to encourage their development.  The course will explore the roots of FCC policy to spur the expansion of computer and internet-based services.  It will analyze the evolution of those policies from the Computer Inquiries, to net neutrality, and the challenges in defining the appropriate boundaries for regulation.  Students who have taken a similar course may receive credit for this course.

Paper Requirements: Students may write two papers, one 10 pages, the other 15-20 pages or write one 20-25 page paper.  The first paper will discuss a project where over a four-week period each student will read, watch, or listen to something different in the media than their normal fare to become aware of the media environment the student has constructed through their choices and the way the law and regulation shape the current media environment. The paper will analyze what the student learned from the media exposure project and discuss the project in the context of the case law we will study in the course.  Students may write a 10-page paper or a 25-30 page paper on their project and analysis of relevant jurisprudence.  

The second paper will be a 15-20 page research paper on a communications and Internet law topic of your choosing.  Students may write about a wide range of topics relevant to communications and Internet law.  A student may write a 25-30 page paper in lieu of writing a media project paper and a research paper, but students electing to do so are still required to engage in the four-week exposure diversity project and will be asked to do a brief presentation to the class on their project.  Students may petition for permission of the professor to write a paper to satisfy Berkeley Law School’s Supervised Writing Requirement.
Course Readings:

January 7:

· Introduction to the Course
· Readings from Hammond, Baynes, Sandoval: Communications Law in the Public Interest:
· Regulation of Spectrum in the Public Interest:
· National Broadcasting Co. v. United States, 319 U.S. 190 (1943).
· Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969)
· Miami Herald v. Tornillo, 418 U.S. 241 (1974) 
· Columbia Broadcasting System (CBS) v. DNC, 412 U.S. 94 (1973).
· FCC v. League of Women Voters, 468 U.S. 364 (1984) 
January 14:

· Readings from Hammond, Baynes, Sandoval: Communications Law in the Public Interest: Spectrum 101 
· From FCC web site:

· FCC: Ideas the made radio possible, http://www.fcc.gov/omd/history/radio/ideas.html
· Power that made radio possible,

· http://www.fcc.gov/omd/history/radio/power.html
· Quality that made radio possible,
· http://www.fcc.gov/omd/history/radio/quality.html
· The History of Television, 1930s-1959

· http://www.fcc.gov/omd/history/tv/1930-1959.html
· Television, 1960s-1980s

· http://www.fcc.gov/omd/history/tv/1960-1989.html
· Transition to Digital Television scheduled for February 17, 2009

· http://www.dtv.gov/whatisdtv.html
9/23/10
FCC Frees Up Vacant TV Airwaves for "Super Wi-Fi" Technologies and Other Technologies.
News Release: Word | Acrobat

FCC Launches First-in-the-World Incentive Auction to Repurpose Broadcast Television Spectrum for Mobile Broadband; Auction Set to Unleash Wave of Economic and Innovation Opportunities for U.S.
News Release (9/28/12): Word | Acrobat
NPRM: Word | Acrobat (read sections I and II, other sections not assigned)

· Guest Speaker: Invited: Dr. Krista Jacobsen, Covington and Burling, Ph.D., Electrical Engineering, Spectrum for Lawyers 
January 21: Martin Luther King Holiday, No Class
January 28:

· Readings from Hammond, Baynes, Sandoval: Communications Law in the Public Interest:
· Promoting Viewpoint Diversity and Source Diversity to Serve the Public Interest
· The Fairness Doctrine’s Rise and Fall

· Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969).
· Syracuse Peace Council, 2 F.C.C. Rcd. 5043 (1987)

· Telecommunications Research and Action Center (TRAC) and Media Access Project v. FCC, 801 F.2d 501 (D.C. Cir. 1986) 

· Arkansas AFL-CIO v. FCC, 11 F.3d 1430 (8th Cir. 1993)

· The Post-Fairness Doctrine Media World; The “Daily Me,” News and Programming that Interests You, or Exposure to Diverse Ideas and Viewpoints 

· Cass R. Sunstein, Symposium: Does Red Lion Still Roar? Public Interest Media Regulation Forty Years, Keynote Address, 60 Admin. L. Rev. 767 (Fall 2008) 
February 4: 

· Readings from Hammond, Baynes, Sandoval: Communications Law in the Public Interest:
· The Public’s Standing to Protect the Public Interest in Broadcasting:

· Office of Communication of the United Church of Christ, et. al. v. FCC, 359 F.2d 99 (D.C. Cir. 1966) 

· Office of Communication of the United Church of Christ, et. al. v. FCC, 425 F.2d 543 (D.C. Cir. 1969) 
· Trinity Methodist Church v. Fed. Radio Comm'n, 62 F.2d 850 (D.C. Cir. 1932).
Access to Independent Programming; Financial Syndication and Prime Time Access Rules:

Schurz Communications, Inc. v. FCC, 982 F.2d 1043 (7th Cir. 1992)

The Personal Attack and Political Editorial Rules

RTNDA v. FCC, 184 F.3d 872, 887 (D.C. Cir. 1999)

Political Broadcasting Regulations

The Broadcaster as Public Trustee Model vs. the Marketplace Model

Mark S. Fowler and Daniel L. Brenner, A Marketplace Approach to Broadcast Regulation, 60 Tex. L. Rev. 207 (1982)

Erwin G. Krasnow, Jack N. Goodman, The “Public Interest” Standard: The Search for the Holy Grail, 50 Federal Communications Law Journal 605 (1998) 

1/21/10
FCC Launches Examination of the Future of Media.
News Release: Word | Acrobat
Public Notice: Word | Acrobat (Read pages 1-10)
February 11: 
Readings from Hammond, Baynes, Sandoval: Communications Law in the Public Interest:

· Access to Licenses from the FCC 

· Broadcast License Renewal Procedures, 47 U.S.C.A. §309(k) 
· Broadcast License Transfer Standards, 47 U.S.C.A. §310(d) 
Who should get an FCC broadcast license? Comparative Hearings: 
Great Lakes Broad. Co. v. Fed. Radio Comm'n, 37 F.2d 993 (D.C. Cir. 1929).

· FCC v. Sanders Bros. Radio Station, 309 U.S. 470, 475 (1940)
· Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945)

· TV 9, Inc. v. F.C.C., 495 F.2d 929 (D.C. Cir. 1973).

· Spectrum Auction Procedures, 47 U.S.C.A. §310(d) 
FCC v. NextWave Pers. Communications, Inc. (In re NextWave Pers. Communications, Inc.), 200 F.3d 43, 46 (2d Cir. 1999)
February 18: President’s Day, No Class

February 25:

· Thesis Statements re: Media Exposure Project and Research Paper Due: Two paragraph description of Media Diversity project due.  Two paragraph description of Research Paper Due.  Email your statements in WORD to Prof. Sandoval at Csandoval@scu.edu 

· Readings from Hammond, Baynes, Sandoval: Communications Law in the Public Interest:

· Access to Licenses from the FCC
· Metro Broadcasting v. FCC., 497 U.S. 547 (1990) 

· Lamprecht v. FCC, 958 F.2d 382 (1992) 
· Bechtel v. FCC,  10 F.3d 875 (D.C. Cir.1993) 

· Adarand v. Pena, 

· Catherine Sandoval, Minority Commercial Radio Ownership in 2009: FCC Licensing and Consolidation Policies, Entry Windows, and the Nexus Between Ownership, Diversity and Service in the Public Interest, in Communications Research in Action: Scholar-Activist Collaborations for a Democratic Public Sphere (Minna Aslama & Philip M. Napoli, eds.) (Fordham University Press, 2010) 

Notes on Adarand, Grutter, Parents Involved in Community Schools v. Seattle School District No. 1, 551 U.S. 701 (2007), Fisher v. University of Texas, cert. granted (2012)
March 4: 

Access to Licenses through Mergers and Acquisitions; FCC Approval of Transfers of Control and Contrasts between FCC and Antitrust Standards
· Readings from Hammond, Baynes, Sandoval: Communications Law in the Public Interest:

· Horizontal Merger Guidelines Methodology and Summary of Merger Analysis

· Howard Shelanski, Antitrust Law as Mass Media Regulation: Can Merger Standards Protect the Public Interest? 94 Cal. L. Rev. 371
· Merger Cases:
· EchoStar DirecTV Hearing Designation Order (Satellite Television and Multichannel Video Market)
· XM Satellite Radio Holdings Inc., Transferor, to Sirius Satellite Radio Inc (Satellite Radio and Audio Market)
· Hispanic Broadcasting Corporation (Transferor) and Univision Communications Inc. (Should broadcast markets be defined by language?)
· AT&T Inc., and Centennial Communications Corp. (wireless merger standards)
· AT&T T/Mobile Merger Department of Justice Complaint, FCC Intent to Designate for a Hearing
11/29/11
Bureau Dismissal Without Prejudice of AT&T's Applications for Transfer of Control of T-Mobile USA, Inc.
Bureau Order: Acrobat
· Comcast NBC Universal Merger Order (Cable, Broadcast, Internet Service Provider Merger)
8/23/12
FCC Approves Verizon Wireless-SpectrumCo Transaction.
News Release: Word | Acrobat
9/28/12
FCC Initiates Review of Mobile Spectrum Holdings Policies to Provide Certainty and Predictability to the Wireless Marketplace.
News Release: Word | Acrobat
March 11:
· Readings from Hammond, Baynes, Sandoval: Communications Law in the Public Interest:

· Structural Regulations – Ownership Limits

· United States v. Storer Broad. Co., 351 U.S. 192, 205 (1956) 

· FCC v. Nat'l Citizens Comm. for Broad., 436 U.S. 775, 780 (1978) 
· Prometheus Radio Project v. FCC, 373 F.3d 372 (3rd Cir. 2004)
2/4/08
FCC Releases Order on Revision to Newspaper/Broadcast Cross-Ownership Rule.
News Release (12/18/07): Word | Acrobat
· Order: Word | Acrobat (Read Sections I, II, and Paragraph 13-17 of Section III)
Matthew Hindman, Less of the Same, The Lack of Local News on the Internet (2012), submitted to the FCC for the Media Ownership Rulemaking, Submitted to the FCC for the 2010 Media Ownership Proceeding: 
Media Study Number Six, Revised: http://www.fcc.gov/encyclopedia/2010-media-ownership-studies
March 25: Spring Break, No Class
April 1

Media Exposure Project Papers Due via Email to Professor Sandoval

· Readings from Hammond, Baynes, Sandoval: Communications Law in the Public Interest:

· Regulating Indecency on Broadcasting 

· FCC v. Pacifica, 438 U.S. 726 (1978) 

· FCC v. Fox, 556 U.S. 502 (2009)

· FCC v. Fox, ___ U.S. ___, 2012 WL 2344462 (2012)

· Regulating Indecency on Cable and Telephone 

· Denver Area Telecommunications Consortium v. FCC, 518 U.S. 727 (1996) 

· U.S. v. Playboy Entertainment Group, 529 U.S. 803 (2000)

SABLE COMMUNICATIONS OF CALIFORNIA, v. FEDERAL COMMUNICATIONS, 492 U.S. 115 (1989) 

· Public Forum Analysis:

· U.S. v. American Library Association, 539 U.S. 194 (2003) 
April 8
· Readings from Hammond, Baynes, Sandoval: Communications Law in the Public Interest:

· Indecency and Internet Regulation

· Ashcroft v. ACLU, 542 U.S. 656 (2004)

· Reno v. ACLU, 521 U.S. 844 (1997)
· Children, Youth and the Media

· The V-Chip

· Children’s Television, Programming Mandates
Action for Children’s Television v. FCC, 821 F.2d 741 (D.C. Cir. 1987)

Victoria Rideout, Ulla G. Foehr, Donald F. Roberts, Generation M2: Media in the Life of 8-18 Year Olds (Kaiser Family Foundation, 
2010), http://www.kff.org/entmedia/upload/8010.pdf
  (read pages 1-5, 11-24)
Readings from Hammond, Baynes, Sandoval: Communications Law in the Public Interest:
Beyond the Boundaries of Protected Speech:  Sexting, “True Threats” and the Internet 
U.S. v. Jeffries, 692 F.3d 473 (6th Cir. 2012) 

April 15:
Outline of Research Paper Due: Email to Professor Sandoval

The future of Video Programming

· Readings from Hammond, Baynes, Sandoval: Communications Law in the Public Interest:
· FCC v. Midwest Video Corp. (Midwest Video II), 440 U.S. 689, 696-709 (1979)
· City of Los Angeles v. Preferred Communications, Inc., 476 U.S. 488 (1986) (Preferred II) 

· Preferred Communications, Inc. v. City of Los Angeles, 13 F.3d 1327 (9th Cir. 1994) (Preferred III) 

· Bellsouth Corporation v. United States, 868 F. Supp. 1335, 1339 (1994) 

· Statewide Video Franchise and Digital Infrastructure, California AB2987 
· Cable and Broadcasting Competition and Must Carry

· Turner Broadcasting v. FCC, 512 U.S. 622 (1994) (Turner I) 
· Turner Broadcasting v. FCC, 520 U.S. 180 (1997) (Turner II) 
· Comcast v. FCC, 579 F.3d 1 (2009) (Challenging national caps on cable ownership)
7/20/12
FCC Releases 14th Video Competition Report.
Report: Word | Acrobat (Read section I)

3/21/08
FCC Bans Exclusive Contracts for Telecommunications Services in Apartment Buildings.
Order: Word | Acrobat (read sections I-IV)

2/9/06
FCC Media Bureau Report Finds Substantial Consumer Benefits in A La Carte Model of Delivering Video Programming. News Release: Word | Acrobat


April 22: (Make-up Day for January 21 Holiday)
· Readings from Hammond, Baynes, Sandoval: Communications Law in the Public Interest:
· Regulating Conduits to Internet Access, The Broadband Open Access Debate
· Computer II, 77 F.C.C. 2d 384 (1980)

· NCTA vs. Brand X and FCC, 545 U.S. 967 (2005)
· Comcast Corp. v. FCC, 600 F.3d 642, 661 (D.C. Cir. 2010)
· Nixon v. Missouri Municipal League, 541 U.S. 125 (2004) 

· Verizon v. Trinko, 540 U.S. 398 (2004)

· SBC v. Linkline, 555 U.S. 438 (2009) 
· Vonage Holding Corp. v. Minn. Pub. Utilis. Comm’n, 290 F. Supp. 2d 993, 994 (D. Minn. 2003) 
· Catherine Sandoval, Disclosure, Deception, Deep-Packet Inspection, the Role of the Federal Trade Commission Act in the Net Neutrality Debate, 78 Fordham L. Rev. 641 (Read Sections I and II)
· Becky Lentz, The FCC’s Computer Inquiries as Linguistic Engineering 

12/23/10
FCC Acts to Preserve Internet Freedom and Openness.
News Release(12/21/10): Word | Acrobat
R&O: Word | Acrobat (Read Sections I and II)

7/31/12
Verizon Wireless to Pay $1.25 Million to Settle Investigation Into Blocking of Consumers' Access to Certain Mobile Broadband Applications.
News Release: Word | Acrobat
April 23: (Make-up Day for President’s Day)

· Readings from Hammond, Baynes, Sandoval: Communications Law in the Public Interest:
· Privacy, Access to and Control of the Internet 
Paul Ohm, The Rise and Fall of Invasive ISP Surveillance, 2009 U. Ill. L. Rev. 1417 (2009) 
U.S. v. Councilman, 418 F.3d 67, 85 (1st Cir. 2005) (en banc) 

· California Governor Jerry Brown signed two laws restricting demands for social media accounts or login credentials. Senate Bill 1349 restricts schools' access to students' social media accounts. Assembly Bill 1844 restricts employers' access to employees' social media accounts.
Privacy by Design for Apps and Online: Federal Trade Commission Guidelines
http://business.ftc.gov/documents/bus81-marketing-your-mobile-app
California Attorney General Privacy Enforcement and Protection Unit

http://oag.ca.gov/news/press-releases/attorney-general-kamala-d-harris-announces-privacy-enforcement-and-protection
Privacy and Apps: http://oag.ca.gov/news/press-releases/attorney-general-kamala-d-harris-secures-global-agreement-strengthen-privacy
5/12/06
FCC Adopts Order to Enable Law Enforcement to Access Certain Broadband and VoIP Providers.
News Release (5/3/06): Word | Acrobat

10/14/10
FCC Proposes Rules to Help Mobile Phone Users Avoid "Bill Shock".
News Release: Word | Acrobat


10/13/10
FCC Paper Finds Ongoing Consumer Frustration With "Bill Shock".
News Release: Word | Acrobat
White Paper: Word | Acrobat
4/19/12
FCC Launches New 'Bill Shock' Website to Help Consumers Track Wireless Carriers' Implementation of Voice, Data & Text Usage Alerts.
News Release: Word | Acrobat
3/16/10
FCC Sends National Broadband Plan to Congress.
News Release: Word | Acrobat
National Broadband Plan: Acrobat | HTML (Read pages XI-XV)
Progress Made on Broadband Deployment, Availability but Gaps Remain.
News Release: Word | Acrobat
April 26: Reading Period Office Hours 1 p.m.-4 p.m.
Professor Sandoval, Office Hours re: Research Papers, sign up via Westlaw Twen

May 9:Research Papers Due via Email to Professor Sandoval
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