D R A F T- Subject to Change

Land Development and Investment:  The Art of the Deal
Berkeley Law Course No. 257.4 – Haas MBA No. 287.2 

Thursdays 6:25pm-9:35pm - Boalt Hall Room 134
Professor:  Bill Falik, Billfalik@gmail.com 
Graduate Student Instructor:  TBA 

Executive Assistant:  Susan Boreliz, Susanboreliz@gmail.com 

Spring 2013 Course Syllabus*

I. Introduction and Overview of the Entitlement and Development Process
a. Westpark Case Study
b. Articles describing the evolution of Westpark (2002-2005)
c. Housing Econ article “As the Land Cycle Turns: Hold and Nurture Versus Sell” (July 14, 2010)
d. New York Times Article “What They Don’t Teach Law Students:  Lawyering” (November 19, 2011)

e. California Planning Guide – An Introduction to Planning in California, Governor’s Office of Planning and Research [not required reading]

       II.  Acquisition Strategy and Documentation – (Guest Lecturer:  Pete Nixon, Senior Vice President, CB Richard Ellis)
a.   Financing Land Development Projects, Real Estate Finance and Investments, 13th Edition, by  William B. Brueggeman, Ph.D, hereinafter referred to as Brueggeman, (pp. 496-524) – pages 510 through 524 are not required reading, but provide valuable financial analysis
b.  Drafting Option Agreements (Source:  Continuing Education of the Bar) - Students should read from p. 23 to the top of p. 36.  The balance of the materials in this section provide terms and background for drafting an Option Agreement and are not required reading. 
c.   Letter of Intent

d.   Financing:  Notes and Mortgages, Brueggeman, (pp. 15-16)
e.   New York Times Article “Banks Foreclose on Builders with Perfect Records” (January 20, 2009)
f.   The Wall Street Journal article “Guarantee Gamble: Developers Dread Return of Recourse” (June 18, 2008)
g.   The Great Depression Ahead, by Harry S. Dent (pp. 105-134) 

III. Structuring the Deal/Distressed Property Opportunities and Real Estate Workouts - (Guest Lecturer:  Kenneth Rosen, Chair, Fisher Center for Real Estate and Urban Economics)
a. Selecting an Entity for Real Estate Investment – Real Estate Transactions, 4th Edition, by George Lefcoe, hereinafter referred to as Lefcoe, (pp. 631-651)

b. Legal Strategies Article by Cox, Castle

c. Memorandum by Bill Falik “A Win-win Approach to the Housing Crisis” (November 13, 2008)
d. Ken Rosen “The Housing and Mortgage Market Problem:  A Set of Policy Options”

e. Ending Foreclosures with Local Solutions article

f. The New York Times article “How to Stop the Drop in Home Values” (October 12, 2011)
g. University of Chicago Law School article “A Loan Modification Approach to the Housing Crisis” September 29, 2009 [not required reading]
h. Limited Partnership Agreement of Live Oak Associates II, a California limited partnership (for student reference only – [not required reading]
i. Amended and Restated Operating Agreement of Westpark Federico(for student reference only – [not required reading]
j. Financial Crisis Inquiry Commission Conclusions [not required reading]
k. The New Yorker article “Anatomy of a Meltdown” (December 1, 2008) [not required reading]
l. California Real Estate Work-out Materials  - Sheppard Mullin [not required reading]

IV. Capital Formation/Private Placement Memoranda –Raising Capital and Alternative Forms of Financing/Growth Drivers - (Guest Lecturer:  Patrick Kennedy, Owner, Panoramic Interests)
a. Background Materials on Regulation D and Drafting Private Placement Memoranda

b. Joint Ventures, Syndications, and Partnerships, Brueggeman, (pp. 525-553)
c. Land Term Sheet
d. Mission SmartSpace LLC - Private Placement Memorandum
e. The Wall Street Journal article “Spurned by Banks, Builders Look Elsewhere” (February 3, 2010)
f. New York Times article “Real Estate Developers Prosper Despite Defaults” (February 3, 2010)
g. New York Times article housing booms and busts, “Housing Bubbles are Few and Far Between,” (February 5, 2011)
h. Brains, Pains & Trains – Thoughts on the Next Growth Drive [not required reading]

V. Affordable Housing, New Urbanism, Smart Growth, and Planning for Sustainable Communities - (Guest Lecturer:  Rick Holliday, President, Holliday Development)
a. Housing, Fulton, (pp. 279-291)
b. Income Housing Tax Credit

c. The Wall Street Journal article “Losses Stall Affordable-Housing Projects” (March 12, 2008)

d. Cott, A New Development Promises to Change the Face of the West Oakland Housing Market
e. Fulton, The Emergence of Smart Growth and Infill Development in California (pp. 293-305)

f. San Francisco Chronicle article “New Land Use Law’s Message:  Build Near Transit” (November 28, 2008)
g. The Wall Street Journal article “With Gas over $4, Cities Explore Whether it’s Smart to be Dense” (July 7, 2008)
h. Urban Land Green, “The Case for Density” (Spring 2008)
i. San Francisco Chronicle article “Walk This Way – Urge Sustainable Development” (August 30, 2009)
j. East Bay Express, “Activists Try to Block Green Tech in Berkeley” (November 11, 2009)
k. Sacramento Bee article “When the Housing Crash Ends, How Will Sacramento Grow” (August 24, 2009)


VI. Developing a Land Plan:  Sustainable Infill Development- (Guest Lecturer:  Brad Wiblin, Vice President, Bridge Housing)
a. Leadership in Energy and Environmental Design
b. The Atlantic article “The Next Slum?” by Christopher Leinberger (March 2008)
c. Sacramento Bee Article “Report:  Sacramento-area Housing Shift Seen as Suburban Spreads Lose Appeal” (December 13, 2011)

d. “Greenfield Development without Sprawl: the Role of Planned Communities” (ULI)

e. Urban Land article “Green Nation?” (Spring 2008)
f. Growing Cooler:  The Evidence on Urban Development and Climate Change – ULI
g. The New York Times article “The Power of Green” (April 15, 2007)

h. Resource article “Green Building” 
i. Point/Counterpoint regarding Global Warming and Land Use:  San Francisco Chronicle article “The Solution to Global Warming Revolves Around Transportation – Bay Area Needs to Rethink its Rules on Land Use, Zoning” (October 21, 2007)

j. Article “Planned Communities:  What Lies Ahead” (November 10, 2010)
k. Calthorpe Associates article “Vision California – The Golden State in 2050” – [not required reading]
l. Grow Smart Bay Area Brochure from Greenbelt Alliance – [not required reading]
m. Clean Tech Opportunities in Greenbuilding Legislation, Gabriel Schnitzler – [not required reading]
n. San Francisco Chronicle article “Brentwood Measure to Expand Urban Growth Line” (June 5, 2010) – [not required reading]
o. The Atlantic article “How Skyscrapers Can Save the City” (March 2011) – [not required reading]

VII.    Initiatives and Referenda   - (Guest Lecturer:  James Parrinello, Senior Litigation Partner, Nielsen Merksamer Parrinello Gross & Leoni, LLP)

a. San Francisco Chronicle Editorial article “Stop Ballot-Box Planning” (October 24, 2000) 

b. San Francisco Chronicle article “S.F.’s Slow-Growth Prop. L Falls Behind in Late Count ” 

(October 24, 2000) 

c. Sacramento Bee article “Race Track Firm Aims to Sweeten Deal” (February 28, 2007) 

d. Sacramento Bee, “Voters’ Rejection of Wildhorse Ranch Means Davis Won’t Grow Anytime Soon” (November 7, 2009)
e. Ballot-Box Planning, Fulton 

f. Devita case (Falik/Coon) article (May 1995)

g. Excerpts from Initiatives and Referendum, Curtin 

h. Arnel Development Company v. City of Costa Mesa (December 18, 1980)

i. Guide to Local Growth Control Initiatives

p. Sonoma Initiative [not required reading]

VIII. Environmental Review – CEQA and EIR Strategy - (Guest Lecturer:  Anne Mudge, Esq., Partner, Cox Castle & Nicholson)

a. CEQA, Fulton, (pp. 155-179)

b. The Recorder article “San Francisco Gets Slammed by CEQA” (February 10, 2012)

c. Perley v. County of Calaveras, et al. (137 Cal.App.3d 424)
d. Vineyard Area Citizens for Responsible Growth v. City of Rancho Cordova  40 Cal.4th 412

e. Sacramento Bee article “Sunrise Douglas Project Dealt Setback by Court – Water Supply Dispute Could Halt Development” (February 2, 2007)

f. Sacramento Bee article “CEQA’s being hijacked; where are the enviros?” (February 2, 2008)

g. Policy Report from SPUR “Form and Reform:  Fixing the California Environmental Quality Act” (February 1, 2006)

h. The Registry article “On Balance” (November 2009)
i. Technical Advisory CEQA and Climate Change:  Addressing Climate Change through CEQA Review (Office of Planning and Research) [not required reading]

IX. Vesting the Entitlements – Specific Plans, Development Agreements and Vesting Tentative Maps - (Guest Lecturer:  Mary Murphy, Partner, Gibson and Dunn)

a. Community Planning – General Principles

b. “Credibility, Respect, and Power:  Sending the Right Nonverbal Signals” – by Debra Stein

c. “Under Attack:  Dealing with Hostile Questions” – by Debra Stein

d.  “Creating a Community Outreach Plan” – by Debra Stein

e. Subdivisions and Vesting Tentative Maps, Fulton (pp. 145-154)

f. Vested Rights, Development Agreements and Vesting Tentative Maps, Curtin, (pp. 261-274)

g. Specific Plans and Development Agreements, Fulton (pp. 211-225) 

h. Westpark Specific Plan Executive Summary


March 25, 2013 - March 29, 2013

X. Resource Preservation and Mitigation Strategies – Army Corps of Engineers, U.S. Fish and Wildlife Service, California Department of Fish and Game – Endangered Species Act – Clean Water Act - (Guest Lecturers:  Ken Sanchez, Chief, Sacramento Branch, U.S. Fish and Wildlife Service; and Steve Morgan, President, Wildlands, Inc.)

a. Structure of Natural Resources Protection, Fulton, (Chapter 22 - pp. 365-374)
b. Endangered Species Habitat Protection, Fulton, (Chapter 23 - pp. 375-383)
c. Other Natural Resources Issues, Fulton, (Chapter 24 - pp. 385-391)

d. Mitigation Banking and Wildlands Articles
e. Conservation Easement Article
f. Morrison & Foerster Legal Updates and News article “Courts Uphold the Natomas Basin Habitat Conservation Program Providing Important Guidance for Future Planning in California” (Fall 2006) 

g. “Court of Appeal Issues Decision In Sunrise Douglas Litigation” (March 26, 2009 – analysis of decision in California Native Plant Society v. City of Rancho Cordova)


XI. Master Builder’s Role in Building Out and Financing Backbone Infrastructure – Financing Infrastructure – Mello Roos Financing and Community Facilities District Formation  - Acquiring REO Property  - (Guest Lecturers:  Sohail Bengali, Managing Partner, Stone & Youngberg; and Russ Branson, Assistant City Manager, City of Roseville)
a. Infrastructure and Infrastructure Finance, Transportation Planning and Financing School Facilities Planning – Fulton,  (pp. 319-335)

b. Paying for Publicly Required Infrastructure, Lefcoe, (pp. 729-737)

c. Information on Tax Assessments (Mello-Roos)

d. Dolan Case

e. Western City article “A Primer on California City Finance” (reprinted by League of California Cities in March 2005)

f. Sacramento Bee, “Behind the Meltdown:  Lincoln’s Boom Fades Out” (December 27, 2007)

g. Infrastructure and Infrastructure Finance, Transportation Planning and Financing School Facilities Planning – Fulton,  (pp. 353-362)

h. The Bond Buyer article “California Dirt Bonds Face Uncertain Fate” (March 4, 2011)

i. Fiscal Impact Analysis [not required reading]
j. Falik-Shimko Takings Article [not required reading]


**STUDENTS – BRING YOUR LAPTOPS TO THIS PARTICULAR CLASS TO TAKE NOTES AND SO THAT THE BERKELEY LAW STUDENTS CAN COMPLETE THE FORMAL COURSE EVALUATIONS ONLINE
XII. Wespark Revisited—To Repurchase or Not to Repurchase – Westbrook – Distressed Property Acquisition Strategy – Tax Considerations – Dealer vs. Investor Status – 

a. The CPA Journal  article “Attaining Capital Gains Treatments of Property Transactions: Dealer vs. Investor Status” (June 2007)

b. Pulte- Westpark Offering Memorandum
c. Richland Sale Package
d. Across the Table – Beyond Winning:  Negotiating to Create Value in Deals and Disputes, by Robert H. Mnookin, Scott R. Peppet, and Andrew S. Tulumello (pp. 204-223) [not required reading]
e. Conveyance Fee Settlement Mechanism Article -Sacramento Bee, “Roseville, Developers Reach Pact on Habitat” (August 18, 2004) [not required reading]
f. Sacramento Business Journal, “Environmentalists Settle West Placer Lawsuit” (April 11, 2005) [not required reading]
g. Sacramento Business Journal article “West Roseville Developers are Close to Hitting Paydirt” (March 26, 2004) [not required reading]
h. Memo to Bigco Tax Director [not required reading]
i. Internal Revenue Code Section 1237 [not required reading]
j. Internal Memoranda regarding Section 1237 and Westpark Sale and Tax Structure for Building Infrastructure and Retaining Capital Gains Taxation as Investor [not required reading]
k. ALI/ABA Course of Study [not required reading]
Additional Materials after Study Question Answers were Received:

l. Westpark LOI
m. Westpark proforma variables at 75%
n. Westpark proforma final
o. Sacramento Business Journal article “Developer Hits Double Jackpot” (February 26, 2010)

p. Richland pro forma at $11mm
q. Westpark Status Report
r. Sacramento Business Journal article – “Westpark Adds to Roseville Holdings” (September 24, 2010)
Digital Etiquette Policy

In the past, unfortunately some students have abused the use of laptops in our classrooms, and guest lecturers took offense when they saw some students using Facebook and other social media during class presentations. I have designed this class to preclude the need to bring printed materials or take notes, and I will circulate my notes before every class. You should feel free to bring a pad of paper or to edit a printed copy of the notes that I provide to you. No laptops will be allowed and cell phones will be turned off during class.  ** See exception for April 26, 2012 class.
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