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Fall 2012, Thursdays 3:35-5:25
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Daphne Keller
daphne@law.berkeley.edu



COURSE OVERVIEW: This course will teach practical skills and black-letter law, with a primary focus on online businesses handling “other people’s content” – UGC and social networking sites, search indexes, etc. 

ASSIGNMENTS AND GRADING: 50% of students’ grades will be based on the final exam, which will be an eight-hour take-home.  The other 50% will be based on short writing assignments and in-class participation. Each student will be sign up for specific dates to write a total of four short (2-3 pages) response papers:

· Two “reading response” papers commenting on the weekly readings, to be shared with the class (via a class board, either hosted by Boalt or on a shared Google Doc) the Sunday night before class.
· Two “counter-response” papers reacting to your fellow students’ reading response papers, to be posted on the class board the Tuesday night before class. 

The sign-up sheet, and links to pages to post response papers, are here. 

Students who are writing that week should review the other response papers.   Students who are not writing that week are not required to do so, but are strongly encouraged.

In addition, for classes with guest speakers, I will ask each student to submit one written question in advance, and use Google Moderator to vote questions up and down.  

OFFICE HOURS: I will hold office hours for at least one hour prior to class each Thursday in room 453.  Other times can be scheduled as needed, but will probably be by phone or video chat.

NOTE ON TAPING: Please do not record class discussions.
-------





	Topic

	Reading Assignment 
	Date

	
I. Class Introduction
	
* Article on Baidu Pay-for-Removal Incident
* Reputation.com’s About page
* Rationalizing Internet Safe Harbors, Mark Lemley 2007 – Read this with an eye to policy and practical questions, don’t use it as your source for black letter law.  We will delve deeper into these laws later, some have changed since this article came out in 2007.

	
Aug 23

	
II. Intermediary Liability Considerations in Product Design and Operation


	
A. Simple Model: CDA 230
	
* CDA 230 
* Roommates.com 9th Circuit en banc opinion – only read the majority opinion 
* Eric Goldman’s blog post on Vo Group v. Opinion Corp

	
Aug 30

	
B. Detailed Prescriptive Model: DMCA


	
1. Product Design under the DMCA

	
* 17 USC 512
* Viacom v. YouTube 
	
Sept 6

	
2. Operations under the DMCA

	
* Perfect 10 v. CCBill
* Capitol Records v. MP3Tunes

	
Sept 13

	
3. Product Design and Operation outside the DMCA 

	
* Perfect 10 v Amazon 
* Cartoon Network v. CSC Holdings 

	
Sept 20

	
C. Intermediary Liability Outside the US 
	
* EU Copyright Directive — only read Article 5, Exceptions and Limitations
* EU E-Commerce Directive — only read Articles 12-15 on Liability of Intermediary Service Providers
* SABAM v Netlog CJEU Ruling
* Wired UK News Coverage of UK Meltwater Ruling
* Techdirt’s Take on Proposed New German IP Rights for News Excerpts 
* Overview of Remote DVR caselaw in Japan, Korea, and Singapore

	
Sept 27

	
D. Legal Removals “Gotchas” 
	
* Sample Patient Contract from Medical Justice
* Doe v. Friendfinder — only read Section II.B. (pages 18-35) 
* Wired Coverage of Theflyonthewall.com Hot News Case
* Hermes Court Order 
* Jeffrey Rosen, The Right to Be Forgotten

	
Oct 4

	

III. Jurisdiction Concerns in Internationalizing your Products 

	

* Goldsmith and Wu, Digital Borders 
* Dow Jones v. Gutnick – extract TBA, probably Paragraphs 1-55
* SPEECH Act context and statute 

	

Oct 11

	

IV. Direct Use of Third Party Content and Data


	
A. “Scraping” content from third parties

	
* CFAA 
* US v. Nosal 
* Snap-On v. O’Neil 
	
Oct 18

	
B. Users’ Data


	
1. Product Design and User Privacy
	
* EU Data Protection Summary Pages on Data Controllers, Legal Uses of Personal Data, and Obligations of Controllers 
* Facebook Privacy Policy – please read the “Information we receive and how it is used” section and skim remaining sections
* FTC Facebook Enforcement Materials --  please read the Complaint and the Decision and Order

	
Oct 25

	
2. Responding to Legal Requests for User Data
	
** GUEST LECTURERS: Richard Salgado (Google) and Jennifer Granick (Stanford)**

ASSIGNMENT: Submit one question for the guest speakers

* NYT Editorial on CALEA II  
* 18 USC Chapter 121 - STORED WIRE AND ELECTRONIC COMMUNICATIONS AND TRANSACTIONAL RECORDS ACCESS
* 18 USC Chapter 119 - WIRE AND ELECTRONIC COMMUNICATIONS INTERCEPTION AND INTERCEPTION OF ORAL COMMUNICATIONS
* 18 USC Chapter 206 - PEN REGISTERS AND TRAP AND TRACE DEVICES
* 50 USC Chapter 36, Subchapter I - ELECTRONIC SURVEILLANCE

	
Nov 1

	
V. In the Trenches



	
A. Being GC
	
** GUEST LECTURERS: Alex Macgillivray (General Counsel of Twitter) and Ramsey Homsany (General Counsel of Dropbox)**

ASSIGNMENT: Submit one question for the guest speakers

* Read any 3 articles of your choice in the Policy Information section of Twitter’s Report Abuse or Policy Violations page 
* Search your favorite online news source for recent legal news about Twitter
* Search Dropbox’s Help Center for subjects we have covered (copyright, privacy, reporting abusive content, etc.) and read 3 articles of your choice
* Search your favorite online news source for recent legal news about Dropbox

	
Nov 8

	
B. Going to Washington
	
* SOPA, Final House Version — only read through Section 103
* Eric Goldman, Celebrating (?) the Six Month Anniversary of SOPA’s Demise, Forbes July 2012
* CDT’s SOPA Summary

	
Nov 15

	
C. Other Balls Not to Drop
	
* Just skim Twitter’s Terms of Service 
* CAN-SPAM Compliance Guide
* California Labor Code Section 2870
* Article on Netflix ADA Case
* Just skim the Bureau of Industry and Security Page on Encryption and Export Controls 
* The Oatmeal’s Response to FunnyJunk Litigation Threat, and Wikipedia Summary of the Sites’ Conflict  
* Popehat on How to Write a Takedown Request

	
TO BE SCHEDULED – make-up for Nov 22
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