
APPELLATE ADVOCACY- FALL 2012

LAW 243, SECTION 2 – PAUL FOGEL

SYLLABUS

Class meeting time:  Wednesday, 6:25 to 9:05 p.m., in room 107.

(A few meetings and arguments will be held at other times, as discussed below.)

Office Hours:  By appointment (please make appointments by email) 

Contact information:

Paul D. Fogel

Reed Smith LLP

101 Second Street, Suite 1800

415-659-5929

E-mail: pfogel@reedsmith.com 

Goal Of The Course:


By the end of this class, and with proper supervision, you should be able to competently brief and argue an appeal before any appellate court in the country.  The skills taught in this class also transfer to other contexts that demand clear legal analysis, efficient and comprehensive legal research, excellent writing, and effective oral advocacy.  
Class information:

The Case You Will Be Briefing And Arguing.  Students will prepare an opening or answer brief on the merits and present oral argument in People v. Buza, No. S185544, which is pending before the California Supreme Court.  The case concerns whether an adult felony arrestee may be required to submit a DNA sample to arresting personnel in the absence of a judicial finding that there was probable cause to believe the arrestee committed the felony. 
The precise issue is the constitutionality, under the Fourth Amendment to the United States Constitution, of a provision of the DNA and Forensic Identification Data Base and Data Bank Act of 1998, as amended (Pen. Code § 295 et seq.), which requires that a DNA sample be taken from all adults arrested for or charged with any felony offense “immediately following arrest, or during the booking . . . process or as soon as administratively practicable after arrest . . . .”  §§ 296.1(a)(1)(A), 296(a)(2)(C).  The refusal to submit such a sample is a misdemeanor.  § 298.1(a).  

After Buza was arrested for committing various felony offenses, and before he was brought before a magistrate for a determination of whether there was probable cause to believe he had committed the offenses, the San Francisco Sheriff required Buza to provide a DNA sample; he refused.  The District Attorney then charged Buza with having committed the offenses for which he was arrested as well as a misdemeanor for refusing to provide the sample.  Buza was convicted of all charges and sentenced.  On appeal, the First Appellate District, Division Two of the Court of Appeal in San Francisco unanimously reversed his misdemeanor conviction, finding the compelled submission of a DNA sample, in the absence of judicial determination of probable cause of guilt, is unconstitutional.  The People, represented by the Attorney General, successfully petitioned the California Supreme Court for review.  The Court will probably hear oral argument in late 2012 or 2013, although the Court could await the outcome of a case now before the U.S. Supreme Court on a pending certiorari petition (Maryland v. King), which presents a similar issue.  

Our focus will be on People v. Buza, although students may consult and rely on other courts’ analysis of the issue in other contexts – see below.

Other relevant developments.  In February 2012, by a 2-1 vote, the Ninth Circuit Court of Appeals, in Haskell v. Harris, 669 F.3d 1049 (9th Cir. 2012), held the statute constitutional and upheld an order denying a preliminary injunction to stop its enforcement.  On July 25, 2012, however, the Ninth Circuit granted a petition for rehearing en banc, with oral argument scheduled for the week of September 17 in San Francisco.  

King v. State, 425 Md. 550, 42 A. 3d 549 (2012), petition for writ of certiorari pending, Maryland v. King, No. 12A48, involves a Maryland statute that permits law enforcement officials to collect DNA samples from individuals charged with but not yet convicted of certain violent crimes.  By a divided opinion, the Maryland Court of Appeals reversed Alonzo King’s conviction for a 2003 rape.  The conviction was based on DNA evidence collected from King when he was arrested in 2009 for assault.  The majority held that the collection of King’s DNA violated his Fourth Amendment rights because his expectation of privacy outweighed the State’s interests.  Chief Justice Roberts has stayed the reversal pending the full Court’s disposition of Maryland’s certiorari petition.

In Mario W. v. Kaipio, __ P.3d __, 2012 WL 2401343 (Ariz. 2012), the Supreme Court of Arizona held that the that seizure of a juvenile’s buccal cells does not violate the Fourth Amend​ment but that extracting a DNA profile before the juvenile is convicted does.  The Court interpreted an Arizona statute that requires juveniles charged with certain offenses and summoned to appear at an advisory hearing to submit to law enforcement “a sufficient sample of buccal cells or other bodily substances” for DNA testing and extraction, where the penalty for failure to comply is revocation of release pending adjudication. 


Presentations by Counsel in People v. Buza.  The lawyers for the parties will each give a presentation to the class about the case, but on different dates.  Kathryn Seligman, attorney for Mr. Buza, will visit our class on September 12, while Enid Camps, Deputy Attorney General, attorney for The People, will visit on September 26.  These are rare opportunities to gain insight about the case and to ask the lawyers questions about the issues and claims each side is making.

Grading, Rules, Practitioner- and Student-Advisors, And No-Drop Policy.  Performance on the final brief counts for seventy-five percent of the final grade, while performance on the final oral argument counts for twenty-five percent.  As noted below, the failure to attend class, complete assignments on time, or meet with your practitioner-advisor may detrimentally affect your grade despite a good performance on the final brief and oral argument.


There will be a few interim assignments to complete during the semester.  The failure to complete them on time may affect your grade.  


Furthermore, if your draft argument or brief is turned in more than one week late without a valid excuse, you will receive a No Credit (NC) grade for the course.  Please note that I must approve any exception to these deadlines, and will do so only in extreme circumstances.


Local appellate practitioners are serving as advisors to students.  They are among the best and most respected appellate attorneys in Northern California.  You are expected to attend every meeting with them.  Failure to do so may lead to a lower grade.  Additionally, you will be assigned a student-advisor, a Berkeley Law 3L who took the class last fall.  They are an enormously helpful resource.


You are expected to attend class regularly.  I understand, however, that students may need to miss class on occasion because of a true emergency.  Unfortunately, due to the pace of the class, I am unable to schedule makeup classes. Repeated unexcused absences may lead to a lower grade. 
Because of the burden of coordinating student-advisors, practitioner advisors, and outside judges, and because we have a very large waiting list with many students wanting to take the class, students may not drop this class after the first week of the semester.

Oral Argument Assignment.  During the semester, students must attend a half-day of oral arguments (usually 2-1/2 to 3 hours) at the 9th Circuit Court of Appeals, the First District Court of Appeal, or the California Supreme Court.  These sessions are open to the public (and typically held in San Francisco), and the courts’ schedules for oral argument are published online.  Here is some useful information about those courts and the sessions:  

Ninth Circuit:  Located at Seventh & Mission Streets, San Francisco.  Go to http://www.ca9.uscourts.gov (click on “calendar”); 

California Supreme Court:  Located at 350 McAllister Street, 4th Floor, San Francisco.  Go to http://www.courts.ca.gov/2116.htm.  The Court will hear oral argument in San Francisco on September 5 and 6 at its courtroom at 350 McAllister Street, 4th floor.  

Court of Appeal, First Appellate District:  Courtroom located at 350 McAllister Street, 4th Floor, San Francisco.  Go to http://www.courts.ca.gov-/1dca.htm (click on “calendars” and search by date)

You are required to write a 1-2 page summary of the arguments you watched and your impressions.  Your report is due at the beginning of class on Wednesday, October 17.


Contacting Attorneys and Reviewing Filed Briefs Prohibited; Ethics Certification:  Students may not contact the attorneys or the parties, examine the case file, or review the briefs in Buza, Haskell, King, Mario W., or any other case you may encounter that discusses the issues presented in this case.  Violation of this rule constitutes a violation of the Berkeley Law Honor Code.  If you are assigned any reading or have discussion related to either matter in another class, please contact me as soon as possible.  


At the conclusion of your final brief, you will be required to insert the following language:

I certify I have complied with all ethical rules for this course in the preparation of this document. 
       
Date:_______              Signed: ____________________

Writing Requirement.  This class can satisfy your Berkeley Law writing requirement.  To receive credit for that requirement, however, you must meet the requirements of the academic rules.  The form of the brief differs from an academic paper.  The margins and the font are larger.  As a result, students seeking writing requirement credit will need to submit a second electronic copy of their final brief (at the time that final brief is due) in academic format, meaning (1) without the title page, tables and certification, (2) in 12-point Times New Roman font, and (3) with ordinary 1 inch margins.  If your brief exceeds 30 pages and meets the requirements of the academic rules, you are entitled to credit for the writing requirement.  
Please fill out the appropriate form (available at the registrar’s office), and give it to me at the time you turn in your final brief.  I will sign the form and return it to the registrar’s office after reviewing your final brief.

Week to Week Schedule.  The following schedule is subject to adjustment in that we may modify the subjects to be covered.  Also, please note that the schedule presently calls for the last class (the 14th session) to take place during the week leading up to Thanksgiving—the purpose being final meetings with practitioner-advisors.  Because some students may not be able to attend those meetings, I suggest that you make independent arrangements to meet with your practitioner-advisors.  I am offering an optional class (dinner provided!) on Monday, Tuesday, or Wednesday, November 28, 29, or 30 (precise date to be announced later and subject to everyone’s availability), which will be an open session on lessons learned, suggestions for improvement, or any subject you wish to raise—and may also include publication, depublication, and Supreme Court review. 

WEEK TO WEEK SCHEDULE

The following week-by-week summary lists the tentative subjects that we will discuss during each class.  Unless otherwise indicated, students should complete the listed “assignment” by the beginning of that class session.  References to bspace are to the bspace tab of this class, and usually to the “Resources” sub-tab. 

Class One:  August 22

Reasons to take—and not take—the class. 

How is appellate advocacy different from trial court advocacy?  

General principles of argumentation; discussion of substantive law, research strategies, and the record.  

Review of documents in the “Resources” section of the bspace tab.  

Introduction to People v. Buza, including summary of relevant cases (see below).  

Confirm assignment of cases to students to summarize during next week’s class.

Assignment (to be completed, like all assignments, before class):  

1.  Fill out the “preference” sheet (found on bspace), indicating which side you wish to represent, how strong your preference is, or if you have no preference, and email it to me at pfogel@reedsmith.com. 

2.  Read the opinions in the following cases (I will previously have assigned students to summarize them in class, which we will do if time permits):


a.  Court of Appeal opinion in People v. Buza.


b.  Haskell v. Harris, 669 F.3d 1049 (9th Cir. 2012)


c.  King v. State, 425 Md. 550, 42 A. 3d 549 (2012) and Chief Justice Roberts’s stay order, 567 U.S. __ (July 30, 2012).


d.  Mario W. v. Kaipio, __ P.3d __, 2012 WL 2401343 (Ariz. 2012)


e.  United States v. Mitchell, 652 F. 3d 387 (3d Cir. 2011), cert. denied, 566 U. S. ___ (2012).


f.  Anderson v. Commonwealth, 274 Va. 469, 650 S. E. 2d 702 (2007), cert.denied, 553 U. S. 1054 (2008).


g.  United States v. Kincade, 379 F.3d 813 (9th Cir. 2004).


h.  Samson v. California, 547 U.S. 843, 856 (2006).


i.  People v. Robinson, 47 Cal.4th 1104, 1120 (2010).

If you have time, also read Judge Karlton’s opinion in U.S. v. Tuzman (the Exhibit to his Order).  

All of these opinions are posted on bspace, under “Resources.”  (Buza is posed under “Court of Appeal opinion” subtab, while the others are posted under the “Relevant Decisions and Orders” subtab).  Buza, Haskell, and Tuzman will also require that you familiarize yourself with the statutes at issue.  

3.  Time permitting, read the following additional cases, copies of which are also posted on the “Relevant Decisions and Orders” subtab under the “Resources” section of bspace (most of you will probably not get to this part of the assignment, but your goal should be to have read all of the above cases and all of the following cases by the August 29 class session):


Friedman v. Boucher, 580 F.3d 847 (9th Cir. 2009).


Jones v. Murray, 962 F.2d 302 (4th Cir. 1992).


United States v. Thomas, 2011 WL 1599641 (W.D.N.Y. Feb. 14, 2011).


United States v. Purdy, 2005 WL 3465721 (D. Neb. Dec. 19, 2005).


In re Welfare of C.T.L., 722 N.W.2d 484 (Minn. Ct. App. 2006).


National Treasury Employees Union v. Von Raab, 489 U.S. 656 (1989)


Florence v. Board of Chosen Freeholders, etc., 132 S.Ct. 1510 (2012)


Bell v Wolfish, 441 U.S. 520, 558 (1979)


Rise v. State of Oregon, 59 F.3d 1556 (9th Cir. 1995)


United States v. Amerson, 483 F.3d 73 (2d. Cir. 2007)


United States v. Hook, 471 F.3d 766, (7th Cir. 2006)


United States v. Jones, 132 S.Ct. 945 (2012) (& conc. opn. of Sotomayor, J.)   

We will spend time on August 22 and August 29 discussing these cases (and I will assign students to summarize them, although all students should brief these cases because you will be working with them).

Reminder:  You should make sure you have read the record before the September 5 meeting with your practitioner-advisor.  The record is available under the “Resources” subtab on the bspace page.  
Class Two:  August 29

Discussion of substantive law, research strategies, and the record.  

I will call on students to summarize the cases listed for the August 22 class session.  Discussion of brief writing: objectives, process and strategy.  

Review of relevant rules of court for appellate briefs. 

Description of oral argument observation assignment.
Assignment: 

1) Begin reading record.

2) Complete reading and briefing of cases from previous week.  

3) Prepare rough outline of the argument section of your draft brief and list of authorities you will be discussing.  If you wish, send your outline to student advisors for review.

Class Three:  September 5

Meetings with practitioner advisors in assigned classrooms.  (Our class will meet with Professor Fernholz’s section, and he will assign you to your classrooms to talk to your practitioner-advisors.  I will not be present.)  Practitioner advisors will discuss both the case and the briefing and oral argument tasks that students will complete during the semester. 

Assignment:  

1) Complete reading of the record.

2) Begin writing argument section of draft brief if you haven’t already.  Don’t worry if it is not good.  Reminder:  Draft argument due on September 19.

3) Complete list of authorities on which you expect to rely and share with your student advisor.

4) Reading for September 12:  read excerpts of Replacement Brief for Appellant and Brief for Appellees in Colombini v. Empire College.
Note:  Consider attending California Supreme Court argument session on September 5 or 6 for court observation summary due on October 17.  (The Supreme Court will not hear oral arguments again in San Francisco until November.)  Alternatively, consider attending First District Court of Appeal or Ninth Circuit arguments in September—or at the latest, in early October.  Each of the five Divisions of the First District Court of Appeal meets at least twice a month.  (The First District website has a link to “Schedule of oral argument dates for 2012”; there, you can obtain information on which divisions sit on which dates and see the list of cases set to be argued.)  The Ninth Circuit typically hears argument in San Francisco during the second full week of the month.  

Class Four:  September 12

Further discussion of argument section of brief:  structure and content, and applicable rules of court.  Guest appearance by Kathryn Seligman, counsel for Mr. Buza.
Assignment:  

1. Bring 1-2 pages of draft argument to class for in-class peer edit.

2. Read Excerpts of Replacement Brief for Appellant and Brief for Appellees in Colombini v. Empire College.
3. Reading for September 19:  Excerpts of Petitioner’s and Respondent’s Briefs in Clinton v. Jones and Petitioner’s and Respondent’s Briefs in BMW v. Gore. 

4. Reminder:  Draft argument due by 5 p.m. on September 19. 

Class Five:  September 19
Draft argument due.  E-mail a copy to your practitioner-advisor, your student advisor, and me before 5 p.m.  Practitioner-advisors to return drafts to you by September 26.  I will return draft arguments for at least half of the class by September 28.

Continued work on argument section of brief.  Further discussion of structure of argument; discussion of standard of review, questions presented, and statement of facts/procedural history sections of draft brief.  Time permitting, discussion of introduction.  

Assignment:  

1) Read Martha S. Davis, “A Basic Guide to Standards of Judicial Review,” 33 S.D.L.Rev. 468 (1988), available on Resources page of bspace.

2) Read United States v. McConney, 728 F.2d 1195 (9th Cir. 1984), also on bspace

3) Read excerpts of Petitioner’s and Respondent’s Briefs in Clinton v. Jones and Petitioner’s and Respondent’s Briefs in BMW v. Gore.

4) Time permitting, read materials on introductions.  

Class Six: September 26

Further discussion of statement of facts/procedural history, standard of review, questions presented, and introduction sections of brief.  Guest appearance by Enid Camps, Deputy Attorney General, and counsel for the People of the State of California in Buza.
Assignment:  

1) Revise draft argument section of brief

2) Begin drafting Statement of Facts/Case/Procedural History, and Questions Presented

3) Complete reading materials on introductions.  

NOTE:  Yom Kippur ends at sundown on September 26.  I will be late for class, but Bill Fernholz and Enid Camps will commence class at 6:25 p.m.  Any student who will not be present because of Yom Kippur should contact me or make arrangements with another student to obtain a copy of any notes that that student has taken during the class.  

Class Seven:  October 3

Continue discussion of questions presented, statement of facts/procedural history, and introduction.  Guest appearance by Hon. William Fletcher, Judge, United States Court of Appeals for the Ninth Circuit.  (Note:  Judge Fletcher was the dissenting judge in Haskell v. Harris; because the case is still pending, he will not entertain questions about the Haskell case.)

Assignment:

1) Email copy of draft introduction to pfogel@reedsmith.com before 3 p.m. and bring hard copy to class. 

2) Revise draft brief, due October 10.

Class Eight:  October 10

Draft brief due:  E-mail copy to your practitioner-advisor, your student-advisor, and your student opponent before class.  Turn in hard copy at beginning of class.

Oral Argument:  Critique of videotape of arguments before Florida and California Supreme Courts; preparation for and delivery of oral argument.

Assignment:  

1) Finalize draft brief, due at beginning of class.

2) Begin drafting oral argument outlines and potential difficult questions

Class Nine:  October 17 

No class session.  

Individual meetings with Practitioner-advisors to discuss draft briefs.

Assignment:  Report on oral argument observations due.  Email your report to pfogel@reedsmith.com before 4 p.m.

Class Ten:  October 24

Making the brief more persuasive.  Discussion of courtroom observation assignment.  In-class oral argument practices with student volunteer advocates and judges, with peer critiques.

Assignment:

1) Continue finalizing brief, due on November 2.

2) Finalize oral argument outlines and potential difficult questions.

Class Eleven:  October 31 

No group class session:  Instead, individual oral argument practice sessions with me; each student will present a 7-minute oral argument, using at most one page of notes

Final brief due on Monday, November 5:  Turn in four copies to Boalt 375 (Professor Fernholz’s office) by noon and email copies to me (pfogel@reedsmith.com) your practitioner-advisor, your student-advisor, and your opposing (student) counsel.

Class Twelve:  November 7 or 8

Practice oral arguments with practitioner-advisors and student-advisors.  NOTE:  These sessions may occur on November 7 or 8; pairs of students to arrange with P-As and S-As.

Class Thirteen:  Week of November 12 (i.e., Nov. 12, 13, or 14)

No class session.  Oral argument finals (videotaped).

Class Fourteen:  November 19-21
Meetings with practitioner-advisors:  Practitioner-advisors will meet with students individually on a mutually-agreed-upon date to review oral argument videotapes and provide feedback.  Practitioner-advisors will also provide feedback on final draft of the brief.  
November 26, 27, or 28 - Optional Final Class (dinner provided)

Subject:  lessons learned, petns for rehearing and review, publication/depublication
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