Law, Economics, and Morality: Economic Analysis of Public Law

Barak Medina
Instructor: Prof. Barak Medina. My regular office hours are on Wednesday, 10:15am – 11:15pm. To make an appointment at other times, please call or e-mail me. 

Class meets: Wednesday, 8:00am – 9:50am.
Readings: A copy of reading assignments is available online.

Format and requirements: The class format will combine lecture and discussion, with a primary focus on the latter. Students are expected to attend all class meetings, and to prepare for and participate in class discussion on a regular basis.

Books: The following books present basic concepts of public choice theory:

· Daniel A. Farber and Anne Joseph O’Connell Eds., Research Handbook on Public Choice and Public Law (2010);
· Maxwell L. Stearns, Todd J. Zywicki, Public Choice Concepts and Applications in Law (2009);
· Dennis C. Mueller, Public Choice III (2003). 

· Robert Cooter, The Strategic Constitution (2000)
· Jerry L. Mashaw, Greed, Chaos, and Governance – Using Public Choice to Improve Public Law (1997)

· Daniel A. farber & Philip P. Frickey, Law and Public Choice—A Critical Introduction 1991)

Part I: Public Choice Theory and the Law
Meeting 1 (August 22). Competing Concepts: “Republicanism” vs. “Pluralism”

Overview: In the first part of the seminar we’ll discuss basic elements of economic analysis of public law, known as public choice theory. In our first meeting we’ll identify two distinct public choice theories—“a public interest” approach (aka Madisonianism or “republicanism”) vs. “public of interests” view (aka “pluralism”). Under the former, decision-makers should base their decisions on “public reason” (in the Rawlsian sense) rather than on self-interest. The aim of public law is to ensure that decision-making is based on impartial considerations. In contrast, the competing theory reflects a welfarist approach, under which the desired social decisions are those that maximize some social welfare function. In general, it endorses a decentralized approach, in which the social decision is achieved by aggregating the relevant persons’ interests and preferences. Accordingly, the aim of public law under this view is to ensure that decisions accurately aggregate the various interests of those affected. In the first meeting we will discuss the central normative and behavioral aspects of each of these theories. In subsequent meetings we will explore some of their implementations in public choice theory and in public law doctrines, regarding four central types of decision-makers: the public, representatives, the Executive Branch and the judiciary. 
Readings:

1. James Madison, The Federalist No. 10 (The Utility of the Union as a Safeguard Against Domestic Faction and Insurrection (continued)) (1787);

2. Gordon Tullock, Public Choice, The New Palgrave Dictionary of Economics (Steven N. Durlauf and Lawrence E. Blume Eds., 2nd ed., 2008);

3. Lawrence B. Solum, Public Legal Reason, 92 Va. L. Rev. 1449, 1450-85 (2006).
Meeting 2 (August 29). Popular Voting:“Rational” Voters and the Majority Rule
Overview: The benchmark of social-choice is popular vote. While modern democracies do not often use referendum as a decision-rule, addressing this mechanism is important for understanding several issues in public law and in designing constitutions and other decision-making schemes. For instance: what type of decisions should be made through referendum (e.g., should the “public” decide whether to publicly finance certain goods)? when “supra-majority” decision rules are desirable? One central aspect in addressing these and related dilemmas is empirical. A well known puzzle is the fact that people do take the burden of voting although the likelihood that their vote will be decisive is practically zero. But even more fundamental issue is how people vote: when do people base their choices on their (perceived) self-interest and when do they vote according to their impartial, principled preferences, and why does it matter (for instance, why “the 99%” vote for “1%” candidates)? In the second part of this meeting we will start addressing normative aspects of aggregating preferences, by referring to the majority rule. We will also evaluate Buchanan & Tullock’s seminal work on determining optimal decision rules.
Readings:

1. John H. Aldrich, When is it Rational to Vote? in Perspectives On Public Choice 373-390 (Dennis C. Mueller ed., 1997)
2. Alan Hamiln & Colin Jennings, Expressive Political Behaviour: Foundations, Scope and Implications, 41 British J. of Pol. Science 645-670 (2011)
3. Timothy Feddersen, Sean Gailmard & Alvaro Sandroni, Moral Bias in Large Elections: Theory and Experimental Evidence, 103 Am. Pol. Sc. Rev. 175 (2009); 
4. Daphna Lewinsohn-Zamir, Consumer Preferences, Citizen Preferences, and the Provision of Public Goods, 108 Yale L.J. 377 (1998)
5. James M. Buchanan & Gordon Tullock, The Calculus of Consent: Logical Foundations of Constitutional Democracy 63-84 (1962);
6. Philippe Aghion, Alberto Alesina & Francesco Trebbi, Endogenous Political Institutions, 119 Q. J. Econ. 565 (2004)
7. Ian Shapiro, Three Fallacies Concerning Majorities, Minorities, and Democratic Politics, in Majorities and Minorities 79 (John W. Chapman & Alan Wertheimer eds., 1990)
Meeting 3 (September 5). Social Choice Theory: The Problem of Aggregating Preferences
Overview: Social Choice Theory addresses the properties of a desirable decision-rule, which “aggregates” the voters’ preferences. We will discuss fundamental theorems of Social Choice theory, including Arrow’s Impossibility Theorem and Condorcet’s Theorem, and some of their implications to law.

Readings:

1. Maxwell L. Stearns, An Introduction to Social Choice, in Daniel A. Farber & Anne Joseph O’Connell Eds., Research Handbook on Public Choice and Public Law 88 (2010);

2. Bruce Chapman, Rational aggregation, 1 Pol., Phil. & Econ. 337–354 (2002).

Meeting 4 (September 12): Representative Democracy: Interest Group Theory and Its Legal Implications
Meeting 5 (September 19): The Executive Branch 

Meeting 6 (September 26): Judicial Review and Strategic Behavior
Meeting 7 (October 3): Summary: Critical Evaluation of Public Choice Theory and the Law

Part II: Game Theory, Public Finance and the Law

Meeting 8 (October 10): Non-Cooperative Game Theory and the Law: Basic Concepts
Meeting 9 (October 17): Public Finance and the Law
Part III: Law, Economics and Morality: Basic Rights and Thresholds

Meeting 11 (October 31): Standard Economic Analysis of Law: Cost-Benefit Analysis
Meeting 12 (November 7): Incorporating Moral Constraints into Cost-Benefit Analysis
Meeting 13 (November 14): Economic Analysis of Antidiscrimination Laws 
Meeting 14 (November 21): Economic Analysis of the Legitimacy of the Fight against Terror
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