SYLLABUS

Pre-Trial Civil Litigation

Professors Borton, Martiniak, Markman & Ernst
(Fall 2012)
	Class


	Summary


	Assignment For The Following Class



	1.  Introduction, Client Interviews, Pre-filing Investigations
August 28
	Prior to the first class, please review the ESI case file (to be posted on bspace) and prepare for client interview
Class enrollment and Introduction.  
Presentation: The Phases of Pre-Trial Litigation

Class exercise: Client interview (CPE v. ESI)
Discussion: Initial client interviews and pre-filing investigation; factual analysis and issue-spotting.

	1.  For Next Week: Carefully review course materials relating to case planning and filing a lawsuit.  Also, review quickly the Sample Pleadings/Documents and the discussion of Costs/Budgeting

2.  For the discussion in week 2, you will be divided into teams representing either ESI or CPE:  prepare to discuss and analyze claims, defenses, initial case strategy and other issues, from the point of view of the party you represent.  Roughly half of each team will be assigned to analyze and discuss potential claims available to your client, parties to the case, and issues of forum selection and timing. The other half will address defenses to claims anticipated against your client, any possibility of removal, and a general plan for discovery.  We will also simulate an early meeting with client representatives and discuss the ongoing management of this relationship.


	2.  Case Planning and Analysis: Commencing the Action

September 4
	Presentation: Considerations in filing a lawsuit

Class exercise:

· CPE Counsel Strategy Meeting to discuss claims (of either party), potential defenses,  parties, remedies, forum selection, case strategy and planning, timing, internal investigation, document preservation.
· ESI Counsel Strategy Meeting to discuss claims (of either party), potential defenses,  parties, remedies, forum selection, case strategy and planning, timing, internal investigation, document preservation 
Class Discussion: Internal strategy meetings and client reports

Class Exercise: Presenting the Strategy to the Client

	For Next Week: Carefully review Course Materials on drafting pleadings and responding to a complaint.  Prepare to consider and discuss in class elements of responsive pleadings.  Consider the availability of motions that may be anticipated or useful to either side (particular emphasis on initial motions).


	3.  Pleadings/

Responding to a Complaint

September 11
	Presentation: Pleading and Responding to Complaints; Initial motions and defense strategy.
Class Workshop:  Pleading: Complaints and Answers; Initial motions and defense strategy.
Discussion: Pleadings, affirmative defenses and early motions

	For Next Week: 
1.  Read materials on motion practice and, in particular, on the drafting of persuasive motions. 
2. Read fraudulent concealment motion (without introduction) to prepare for writing workshop



	4.  Motion Practice and Advocacy Writing

September 18
	Presentation: Brief Writing and Bad Writing

Individual Workshop: Writing Introductions to the Fraudulent Concealment Motion
Class Discussion: Introductions and brief writing (emphasizing advocacy in the law and motion setting)

	For Next Week: Acting as counsel now for Penelope Morgan, begin drafting a simple Motion to Dismiss, directed at dismissing Morgan, who has been named – incorrectly - as a defendant.  Review legal authorities for this short motion.  The motion should be no more than 5 pages long.  This motion will be due in two weeks, in Session 6.
Please read Federal Rule of Civil Procedure 26 and consider what issues might arise in this case for discussion at a Rule 26 Conference.

	5.  Case Management by the Courts; Motions to Dismiss

September 25
	Presentation: Rule 26 and Case Management

Class Exercise: Strategy Meeting: CPE and ESI prepare for case management conference

Class Exercise: Negotiating joint case management statements one on one
Discussion: case management proposals


	1. For Next Week: Review Motion to Dismiss Fraudulent Concealment Claim and Opposition.  
ESI: Prepare to argue motion to dismiss fraudulent concealment claims

CPE: Prepare to argue opposition to motion to dismiss fraudulent concealment claim


	6.  Oral Arguments
October 2
	Class Exercise: Oral Arguments on Motions to Dismiss Fraudulent Concealment Claim and Opposition
Hand in the initial short motion to dismiss Penelope Morgan.  

	For Next Week:  Review materials/samples on preparation of, and responses to, written discovery.  

Review materials on Meet & Confer requirements.  2:140-162. 

Review materials on Summary Judgment.



	
	
	

	7.  Summary Judgment and Written Discovery
October 9
	Presentation: Summary Judgment

Class Exercise: CPE and ESI meet with client to discuss issues for summary judgment


	For Next Week: Review materials on temporary restraining orders and preliminary injunctions.  Be prepared to discuss the availability and advisability of seeking preliminary relief in the ESI case.

Begin drafting Motion for Summary Judgment. The authorities on which you will rely are at ____.   The Table of Contents, your draft introduction, and a draft of your Separate Statement of Undisputed Fact are due in Session 11; completed brief due in Session 13.


	8.  Written Discovery, TROs and Preliminary Injunctions
October 16

	Presentation: Written discovery, meet & confer, and motions to compel

Presentation and Discussion: TROs and Preliminary Injunctions

	For Next Class: Review course materials re depositions, with particular attention to the materials about preparing witnesses.  Be ready to prepare witness Joe Montgomery for his deposition (materials will be handed out in class).

(Instructors: Hand out Assignment Sheet for Joe Montgomery witness prep problem.  Assign topics)


	9.  Deposition Preparation

October 23

	Discuss deposition practice and witness preparation.  
Class Exercise: Preparation of witness Joe Montgomery for his deposition. 


	For Next Week: Prepare to take/defend deposition of Rick Warren (class divided).


	10.  Depositions I

October 30
	Class Exercise: ESI lawyers take deposition of Rick Warren.  CPE lawyers will defend.

	For Next Week: Continue writing summary judgment motion.  Have the Table of Contents or outline and your Introduction completed for the next class.


	11. Individual Meetings
November 6


	Individual meetings to discuss Outlines, Introductions and draft Separate Staement of Facts for summary judgment motion.  Be prepared to discuss what declarations will be needed.  Review comments on first motion.  Students may also discuss their videotape of oral argument.
	For Next Week: Prepare to take/defend deposition of Susan Taylor.

	12. Depositions II 

November 13
13. Expert Witnesses and Third Parties

November 20
	Class Exercise: CPE lawyers take deposition of Susan Taylor.  ESI lawyers will defend.
Presentation and Discussion: Expert witness, expert reports, expert depositions, and Daubert motions

Presentation and Discussion: Third party interviews, third party discovery and depositions, discovery from foreign third parties

Hand in motions for summary judgment

	Review materials on expert witnesses, including depositions of experts; review materials re Daubert motions.
For Next Week:  Prepare for oral arguments on summary judgment motions


	14.  Oral Argument on Summary Judgment  
November 27
	Class Exercise: Oral argument on motions for summary judgment

	

	Instruction Ends: November 29
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