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Universal jurisdiction is the principle that certain crimes (including genocide, war crimes, crimes against humanity and torture) are so universally abhorred that a state is entitled or even obligated to initiate legal proceedings without regard to where the crime was committed or the nationality of the victims or perpetrators.  But when, if ever, should national courts permit actions based on this principle?  Do such actions hold the promise of global accountability for human rights violations administered by the courts of all nations on behalf of humanity, or are they merely politics by other means?  

This interdisciplinary course explores the conceptual, legal, institutional and political implications of universal jurisdiction as a means to enforce international human rights in national courts. The course examines the origins and history of the theory of universal jurisdiction, the legal doctrines and political constraints that define and limit its application, and whether foreign judicial proceedings affect the politics and human rights practices of the country where the rights abuses occurred.  The course considers the experience of the United States, the United Kingdom, Belgium and Spain in exercising jurisdiction over human rights violations on this basis, and will examine (among others) the Pinochet case, the Habre case, the Yerodia case, the Rio Tinto case, and the European cases against Donald Rumsfeld.    
Class Requirements:  Attendance is required, and more than one unexcused absence will negatively affect your grade.  To facilitate class discussion, every other week students must post on bSpace a brief (two or three paragraphs) response to the assigned readings by 5 p.m. Tuesday night.  There will also be an 8 hour, open book, take-home final exam. 
Office Hours:  I encourage you to come to my office hours to introduce yourself and to discuss ideas raised by the course readings.  Office hours are there for you—so you should feel free to take advantage of them.

Grading: Grading will be based on the quality of the weekly posts (10%), the quality of class participation (25%) and the take-home exam (65%).  
Introduction to the Course
Kissinger, “The Pitfalls of Universal Jurisdiction: Risking Judicial Tyranny,” Foreign Affairs, July/August 2001
Roth, “The Case for Universal Jurisdiction,” Foreign Affairs, September/October 2001

Amnesty International, “Universal Jurisdiction: 14 Principles on the Effective Exercise of

Universal Jurisdiction”

African Union Decision on the Report of the Commission on the Abuse of the Principle of Universal Jurisdiction, AU Assembly Dec. 199 (XI) (July 2008)
Anatomy of a Universal Jurisdiction Case: Two Case Studies
How do human rights cases based on universal jurisdiction differ from other types of human rights cases? What are the distinctive features of these cases?
Aceves, “Filartiga v. Pena-Irala: The Birth of Transnational Litigation,” in Aceves, (ed.), The Anatomy of Torture (Martinus Nijhoff Pubs., 2007) 
Brody, “The prosecution of Hissene Habre: International accountability, national impunity,” in Roht-Arriaza and Mariecurrena (eds.), Transitional Justice in the Twenty-First Century (Cambridge University Press, 2007)
Case Concerning Questions Relating to the Obligations to Prosecute or Extradite (Belgium v. Senegal), International Court of Justice, Order re: Request for the Indication of Provisional Measures (May 28, 2009)

Public International Law—Some Basic Concepts
What are the background rules of conventional and customary international law that shape the debate about universal jurisdiction?
Restatement (Third) of the Foreign Relations Law of the United States, §§ 101-103 and comments 
Slyz, “International Law in National Courts,” 28 New York University Journal of International Law & Politics 65 (Fall 1995-Winter 1996) 
Bassiouni, “International Crimes: Jus Cogens and Obligatio Erga Omnes,” 59 Law and Contemporary Problems 63 (Fall 1996)
Jurisdiction and Territoriality
What are the traditional forms of extraterritorial jurisdiction, and how does universal jurisdiction differ from them? Why is universal jurisdiction so much more controversial than other forms of extraterritorial jurisdiction?
Restatement (Third) of the Foreign Relations Law of the United States, §§ 402- 404 and comments
Steven, “Genocide and the Duty to Extradite or Prosecute: Why the United States is in Breach of its International Obligations,” 39 Virginia Journal of International Law 425 (Winter, 1999)
Human Rights Watch, “Caught by Justice: Trial of Two Rwandan Rebel Leaders Begins in Stuttgart, Germany” (May 2011) 
The Theory of Universal Jurisdiction
What rationale(s) support the exercise of universal jurisdiction, and what are the best arguments for and against it? Does “pure” universal jurisdiction infringe on the sovereignty of the territorial state? What are, and should be, its procedural and substantive limits?
Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of Congo v. Belgium), International Court of Justice, Judgment of 14 February 2002. Please read (1) joint separate opinion of Judges Higgins, Kooijmans and Buergenthal, (2) separate opinion of Judge Guillaume, and (3) dissenting opinion of Judge van den Wygaert, sec. III only

The Role of the Political Branches in Universal Jurisdiction
Under what conditions are the political branches most likely to permit (or, conversely, to seek dismissal of) universal jurisdiction cases filed in their country? Should the political branches have a role in the universal jurisdiction regime? If so, in what ways?  
Langer, “The Diplomacy of Universal Jurisdiction: The Regulating Role of the Political Branches in the Transnational Prosecution of International Crimes,” UCLA School of Law, Public Law & Legal Theory Research Paper Series, Research Paper No. 10-16 (2010)
The Pinochet Case

To what extent can this case be considered a universal jurisdiction case? What lessons can be learned from it? What questions remain unanswered?
Film: The Pinochet Case
Brody, “The Case of Augusto Pinochet” and Wilson, “The Spanish Proceedings” in Brody and Ratner (eds.), The Pinochet Papers (Kluwer Law International, 2000)
Order of the Criminal Chamber of the Spanish Audiencia Nacional affirming Spain’s Jurisdiction (November 5, 1998)

Immunities for Heads of State and Other Government Officials
To whom should immunity rules apply, and for what conduct? Can an international crime ever be an “official act” under international law? Should there be an exception to immunity rules for international crimes? 

Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belguim), International Court of Justice, Judgment of February 14, 2002
Ratner, “The Lords’ Decision in Pinochet III,” in Brody and Ratner (eds.), The Pinochet Papers (Kluwer Law International, 2000)

Gaeta, “Official Capacity and Immunities,” in Cassese, Gaeta and Jones, (eds.), The Rome Statute of the International Criminal Court (Oxford University Press, 2002) 
The Principles of Subsidiarity and Exhaustion of Local Remedies
Should foreign plaintiff in human rights cases be required to bring their claims first in the courts of the country where the violations occurred? Should national courts exercising universal jurisdiction defer to states with a stronger link to the case and that are able and willing to prosecute? Can 3rd party courts accurately evaluate the quality and capacities of courts of other nations? Should they?

Sarei v. Rio Tinto, 550 F.3d 822 (9th Cir. 2008) (en banc)

Rio Tinto’s Opening Brief on the Limited Remand Issue (June 8, 2009)

Note, “The Alien Tort Statute, Forum Shopping and the Exhaustion of Local Remedies Norm,” 121 Harvard Law Review 2110 (June 2008)

The European Cases against Donald Rumsfeld and other U.S. Officials for International Crimes in Iraq
Who should determine whether the investigations and prosecutions in the United States were sufficient? What do the grounds on which these cases were dismissed suggest about the possibilities and limits of universal jurisdiction?

Katherine Gallagher, “Universal Jurisdiction in Practice: Efforts to Hold Donald Rumsfeld and Other High-Level United States Officials Accountable for Torture,” 7 Journal of International Criminal Justice 1087 (November 2009) I THINK DON’T USE THIS
Documents relating to the Spanish, German and French cases against Donald Rumsfeld (all documents are available at http://ccrjustice.org/case-against-Rumsfeld). Minimally, please read:

Spanish case: Letter Rogatory (May 4, 2009); Center for Constitutional Rights, Expert 


Opinion (April 24, 2010)


French case: Decision of General Prosecutor of Paris (February 27, 2008); Letter to French 

Minister of Justice Rachida Dati (May 21, 2008)


German case: Decision of Prosecutor General of the Supreme Court (April 5, 2007); 


Decision of Stuttgart Regional Appeals Court (April 21, 2009)

Universal Jurisdiction and Corporate Liability

Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111 (2nd Cir., 2010)

Amicus Brief of the Governments of the United Kingdom and the Netherlands in Support of Respondents (U.S. Supreme Court Case No. 10-1491) (Feb. 3, 2012)
Distant Justice: The Impact of Universal Jurisdiction Cases
What effect, if any, do foreign trials have on the countries where the human rights violations occurred? If the effects are limited (or we are unable to determine their specific effects), what other rationale(s) support the very substantial expenditure of resources (by national courts, NGOs, victims and defendants) involved in bringing universal jurisdiction cases?

Holzmeyer, “Human Rights in an Era of Neoliberal Globalization: The Alien Tort Claims Act and Grassroots Mobilization in Doe v. Unocal,” 43 Law and Society Review 271 (June 2009)

Pion-Berlin, “The Pinochet Case and Human Rights Progress in Chile: Was Europe the Catalyst Cause or Inconsequential?” Journal of Latin American Studies, vol. 36 (2004)
The Current (and Future) State of Universal Jurisdiction
What do the new national statutes concerning international crimes suggest about the future of universal jurisdiction? Have they remedied its deficiencies or limited its potential?
Ratner, “Belgium’s War Crimes Statute: A Postmortem,” 97 American Journal of International Law 888 (October 2003)

Butler, “The Growing Support for Universal Jurisdiction in National Legislation,” in Macedo (ed.), Universal Jurisdiction (Princeton University Press, 2006)

International Crimes Act of 2008 (Kenya)

Act on the Punishment of Crimes within the Jurisdiction of the International Criminal Court (S. Korea, 2007)

Implementation of the Rome Statute of the International Criminal Court Act of 2002 (S. Africa)
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