   Video Game and Social Media Law (275.2) 
U.C. Berkeley School of Law 
Spring Semester 2012
Instructor: Todd Smithline, Adjunct Lecturer
Thursday, 3:35-5:25PM
Room 244
Units: 2
Email: todd@smithline.com
Video games are a multi-billion dollar industry in the United States. Social networks have become a primary way for people to find and play games as interactive content migrates from consoles and the PC to mobile devices, the web and beyond. This seminar will explore the legal principles underlying how games are d   eveloped, distributed and ultimately enjoyed by consumers. We will focus on legal doctrines from the perspective of in-house counsel and place particular emphasis on how legal issues play out in the structuring and negotiation of industry partnerships. Throughout the course we will assess the role that intellectual property laws, especially copyright, play in fostering or inhibiting creativity and innovation within the video game industry.

The course will include a negotiation exercise between a developer and publisher, student presentations and a final paper. We will be joined by guest industry experts who will share their perspective on how the legal issues we are discussing translate into actual practice.

Materials:

Required:

Text: 
Course Reader
Blogs: 
gamasutra.com; gamedaily.com/news/; arstechnica.com (pick one and read each week)
Bspace: Additional and topical material.
Optional Reading:  See last page of syllabus
Grading:

60%

Final paper  

30% 
 
Class participation

10%
 
Negotiation exercise

Paper Deadlines:

March 1
Topic due  

March 15    
Outline due (Optional)

April 19    
Brief presentation of paper to class   

May 3
    
Paper due
Introduction: Industry and Course Overview (Class 1)
Class 1 – January 12th  

1.  Entertainment Software Association Essential Facts 2011 

2.  ”The Economics of Game Publishing”, Edwards (bspace)
3.  “Gamastura’s Best of 2011“ related series of articles (bspace) 
4.  Micro Star v. Formgen, 154 F.3d 1107 (9th Cir. 1998)

Intellectual Property Law Framework (Classes 2-6)
Class 2 - January 19th
A. COPYRIGHT
( Copyright Basics:

· Copyright protects any original work of authorship fixed in a tangible medium of expression.  The copyright holder is granted the exclusive right to reproduce (copy), create a derivative work of, distribute, publicly perform or publicly display the work for a fixed period of time.
·  Copyright term is currently life of author + 70 years (or for corporate works (work-for-hire) earlier of 120 years from creation or 95 years from publication).
·  Registration:  Copyright adheres automatically, although registration of copyright with the U.S. Copyright Office is required before a claim of infringement may be brought.
·  Copyright arises (almost exclusively) under federal law.

1.  Copyright Code – Select Provisions:  Title 117, §101 (Definitions), §102 (Subject Matter of Copyright), §103 (Compilations and Derivative Works), §106 (Exclusive Rights), §107 (Fair Use) and §117 (Computer Programs)
How is copyright ownership allocated?
2.  Ahn v. Midway Manufacturing, 965 F. Supp. 1134 (N.D. Ill. 1997)(Mortal Kombat)
» In Practice: 
3.  Form Video Game Development Agreement (*skim* -- focus on the intellectual property provisions; we will review the agreement more comprehensively later)(bspace for Class 7)
Are videogames copyrightable?
4.  Stern Electronics v. Kaufman, 669 F.2d 852 (2nd Cir. 1982)(Scramble)
5. Atari Games v. Oman, 888 F.2d 878 (D.C. Cir. 1989)(Breakout)
Class 3 - January 26th
B.  COPYRIGHT INFRINGEMENT
What constitutes infringement?

1.  Atari v. Amusement World, 547 F. Supp. 222 (D. Md. 1982)(Meteors v. Asteroids)

2.  Atari v. North American Philips Consumer Electronics, (672 F.2d 607)(7th Cir. 1982)(K.C. Munchkin v. PAC-MAN)
3.  Tertris Holding, LLC v. XIO Interactive, Motion for Summary Judgment, Sept. 2011 (bspace) 
When is infringement permitted (reverse engineering)? 

4.  Sega Enterprises v. Accolade, 977 F.2d 1510 (9th Cir. 1993)(Accolade creating Sega Genesis compatible cartridges)

5.  Sony Computer Entertainment v. Connectix, 203 F.3d 596 (9th Cir. 2000)(Virtual Game Station Emulator)

but see:

6.   Digital Millennium Copyright Act (17 U.S.C. §1201(a)(1)(A))(bspace)
7.   Davidson in Class 10 (no right to reverse engineer if prohibited in EULA)

8.  “Sony, Hotz Settle PS3 Hacking Case”, PCMag (bspace)

9.   Optional: Related Sony-Hotz litigation documents (bspace)

10. Optional:  Electronic Frontier Foundation Submission to Copyright Office re Fair Use in opening phones and video remixing (“EFF Fair Use Paper”) 
GUEST SPEAKER: Sonali Maitra, IP Litigator, Durie Trangri 
 Class 4 – February 2nd
C. TRADEMARKS

(  Trademark Basics:

· A trademark is an identifier as to the source of a good or service.  Law protects against “likelihood of confusion” as to the source of the good.

· Trademark rights may adhere from use of a mark in commerce even without registration.  Trademark rights arise under both federal and state law, but the principal place to register trademarks is at the federal level through the United States Patent and Trademark Office (USPTO).  Various unfair competition and other state business torts are used to enforce trademark rights in addition to claims brought under federal trademark laws.
· 15 U.S.C. §§1051 (Lanham Act)
1.  Frosty Treats v. Sony Computer Entertainment America, 426 F.3d 1001 (8th Cir. 2005)

2.  Midway Mfg. Co. v. Bandai-Inc., 546 F. Supp. 125 (D. N.J. 1982)

3.  Morrison Entertainment Group v. Nintendo of America, 56 Fed. Appx. 782 (9th Cir. 2002)

4.  Universal City Studios, Inc. v. Nintendo, 746 F.2d 112 (2nd Cir. 1984)

Trade Dress:

(  Trade Dress Basics:

· Trade dress protects packaging and design of a product. Protectable design elements are typically nonfunctional and have acquired a secondary meaning. Courts are careful not to grant protection to design elements which any manufacturer of the same type of product would need to implement as doing so would extend trade dress into the realm of feature and functionality protection.

5.  Incredible Technologies. v. Virtual Technologies, 400 F.3d 1007 (7th Cir. 2005)

Class 5 – February 9th 
D.  RIGHTS OF PUBLICITY  
1.  White v. Samsung Electronics America, 971 F.2d 1395 (9th Cir. 1992)
2.  Kirby v. Sega of America, 144 Cal. App. 4th 47 (Cal. Ct. App. 2006)
3.  No Doubt v. Activision Publishing, 122 Cal. Rptr. 3d 397 (Cal. Ct. App. 2011)

4.  Neal v. Electronic Arts, 374 F. Supp. 2d 574 (W.D. Mich. 2005)
5.  James “Jim” Brown v. Electronic Arts (C.D. C.A. 2009)
6.  Keller v. Electronic Arts (N.D. C.A. 2010) (9th Circuit decision pending)
7.  Hart v. Electronic Arts (D. N.J. 2011)(bspace)
8.  California Civil Code 3344.1 
» In Practice:  

9. Joe Walsh Cease and Desist Letter 
10. Activision Professional Services and Character License Agreement (Exhibit to Activision Answer)(bspace) 
Class 6 – February 16th
E.  CREATIVE RELEASE VALVE: FAIR USE AND THE FIRST AMENDMENT 
1.  Sony Computer Entertainment v. Bleem, 214 F.3d 1022 (9th Cir. 2000)
2.  E.S.S Entertainment 2000 v. Rock Star Videos, 444 F. Supp. 2d 1012 (C.D.Ca. 2006)
3.  Kozinski En Banc Dissent to White, 989 F.2d 1512 (9th Cir. 1993)

4.  Optional:  EFF Fair Use Paper (from Class 3)

F. PATENTS
(  Patent Basics:

· Patents protect inventions.  Patents are issued only for inventions which are new, useful and represent more than an obvious next step from the existing state of the art.  In exchange for disclosing how their invention works, a successful patentee receives a 20 year monopoly right to control who can make, use, sell or import the invention.

·  Patents are strictly a creature of federal law.  Patent rights do no exist unless and until a patent is issued by the USPTO.
· 35 U.S.C. § 101

5.  Fantasy Sports Properties v. Sportsline.com, 287 F.3d 1108 (Fed. Cir. 2002)(bspace)
6.  Computerized Statistical Football Game, Hughes et al., U.S. Patent No. 4,918,603 
» In Practice:  
7.  Optional: Jacobs v. Nintendo of America, 370 F.3d 1097 (Fed. Cir. 2004)(bspace)
8.  Optional: Apparatus for Scrolling a Video Display, David R. Stubben (of Atari), U.S. Patent No. 4,445,114 
G.  TRADE SECRETS
» In Practice:  

9.    Idea Submission Agreement (bspace)
10.  Mutual Non-Disclosure Agreement (bspace)
The Game Development Process (Classes 7-9)
Class 7 – February 23rd
A. VIDEO GAME DEVELOPMENT PROCESS
» In Practice:  

1.  Form Video Game Development Agreement (bspace)
2.  Max Payne Platform Porting Letter Agreement (bspace)
3.  Sony PlayStation3 Licensed Publisher Agreement (bspace)
4.  Optional: Call of Duty: Finest Hour Development Agreement (bspace) 
GUEST SPEAKER: Rob Huebner, CEO, Nihilistic Software
Class 8 – March 1st
B.  DEVELOPER-PUBLISHER NEGOTIATION EXERCISE PREPARATION
1.  Anatomy of a Video Game Development Agreement (bspace)   
2.  “Negotiation,” Bruce Patton, Chapter 18 in the Handbook of Dispute Resolution  
GUEST SPEAKER:  Michael Shaffer, VP Business Affairs, Electronic Arts
*PAPER TOPICS DUE IN CLASS*
Class 9 – March 8th   
C.  NEGOTIATION EXERCISE – ENTIRE CLASS PERIOD  

We will conduct the Developer-Publisher Negotiation Exercise as supervised by guest attorneys and then report and discuss our results as a class
Console, Mobile and Online Distribution (Classes 10-11)
Class 10 - March 15th

A.  CONSOLE GAMES 
1.  Sony PlayStation3 Licensed Publisher Agreement (bspace for Class 7)

2. Davidson & Associates v. Internet Gateway, 334 F. Supp. 2d 1164 (E.D. Mo. 2004)(bspace)
B.  MOBILE GAMES

3.  iOS Developer Program License Agreement (bspace)
4.  iTunes App Store Terms and Conditions (bspace)
GUEST SPEAKER:  TBA 

*PAPER OUTLINES DUE IN CLASS (OPTIONAL)*



Class 11- March 22nd
C.  ONLINE GAMES (Casual/Social, Virtual Worlds, MMORPG, Streaming Games)
1.  Facebook Statement of Rights and Responsibilities (SRR) and Developer Terms (bspace)
D.  ARCADES 

2.  Valve Corp. v. Sierra Entertainment, 431 F. Supp. 2d 1091 (W.D. Wa. 2004)

3.  Red Baron-Franklin Park v. Taito Corp., 883 F.2d 275 (4th Cir. 1989)
GUEST SPEAKER:  Jonathan Flesher, VP Business Development, Zynga
March 29th– Spring Break: No Class.  Enjoy your break! 
Consumer and Regulatory Issues (Classes 12-14)
Class 12 - April 5th

A.  END USER AGREEMENTS (EULA and TOS)
1.  Sony PlayStation User Terms (bspace)
2.  Second Life Terms of Service (bspace)
3.  “Sony sued over PSN “can’t sue us” clause”, Geek.com (bspace)

4.  Optional: Vernor v. Autodesk (9th Circuit 2010)(bspace)
B.  DATA PRIVACY
5.  PlayStation Security Breach (bspace)
B.  USER RIGHTS AND COMMERCE IN VIRTUAL WORLDS
6.  Bragg v. Linden Research, 487 F. Supp. 2d 593 (E.D. Penn. 2007)
7.  MDY Industries v. Blizzard (9th Circuit 2010)
C.  FAN CREATIONS - USER CREATED DERIVATIVES 
8.  Microsoft XBOX Game Content Usage Rules (bspace) 

9.  Machinima.com (take a look around)

10. Optional:  EFF Fair Use Paper (from Class 3)
GUEST SPEAKER: Edward Palmieri, Lead Privacy Counsel, Facebook 
Class 13 - April 12th

D.  REGULATION – RESTRICTIONS ON ACCESS, CENSORSHIP AND RATINGS
1.  Brown v. Entertainment Merchants Assoc., 131 S. Ct. 2729 (2011)

Optional: Oral Argument from 9th Circuit (very interesting)

E.  PERSONAL INJURY TORTS
2.  Sanders v. Acclaim Entertainment, 188 F. Supp. 2d 1264 (D.C. Col. 2002)(bspace)
3.  Wilson v. Midway Games, 198 F. Supp. 2d 167 (D.C. Conn. 2002)(bspace)
Class 14 - April 19th
In-class paper presentations
Catch-up
*FINAL PAPERS DUE NO LATER THAN MAY 3rd*

ADDITIONAL RESOURCES & PAPER IDEAS:

Articles:

All Your Face are Belong to Us: Protecting Celebrity Images in Hyper-Realistic Video Games, Krista Correa, Hastings Communications and Entertainment Law Journal, Volume 34, Number 1, Fall 2011 – Inspired by this class!
Intellectual Property Rights in Video, Electronic and Computer Games, American Law Reports, 7 A.L.R. Fed. 2d 269 (2009) –  Comprehensive overview of video game law cases and a great source for paper ideas.

Changing the Rules of the Game: How Video Game Publishers Are Embracing 

User Generated Derivative Works, Christina Hayes, Harvard Journal of Law and Technology, Volume 21, Number 2, Spring 2008 

Books: (most are available for loan upon request)
“Copyright’s Paradox by Neil Netanel (2008)

“Extra Lives: Why Video Games Matter” by Tom Bissell (2011)

“Intellectual Property: Examples and Explanations” by Stephen M. McJohn 

“Moral Panics and the Copyright Wars” by William Patry (2010)

“Reality is Broken” by Jane McGonigal (2011)

“Replay: The History of Video Games” by Tristan Donovan (2010)

“The Public Domain – Enclosing the Commons of the Mind” by James Boyle (2008)

“The Software Licensed Unveiled” by Douglas Phillips (2009)

“The Ultimate History of Video Games” by Steven L. Kent 
“Video Game Law” by Jon Festinger (2005)

“Virtual Justice – The New Laws of Online Worlds” by Greg Lastowka (2010)

Movies:

The King of Kong: A Fistful of Quarters
Monster Camp
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