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I. INTRODUCTION

A. Prologue

Until recently, tort was the methods to compensate a person harmed by another (ourstide of criminal and contracts). Although alternative compensation systems have been created, e.g. workers’ compensation; the tort system frill the shortfall of such alternative compensatory structures.



Note: Sugarman believed that alternative systems can fulfill tort goals better than tort.

B. When should unintended injury result in liability?

II. NEGLIGENCE

A. Historical development


1. Pre-Negligence

Prior to the development of the negligence principle, (s sued under either writ of trespass or trespass on the case (“case”).

Trespass required direct and immediate harm and liability was strict. However, sometimes a ( could refute liability by showing that the harm was inevitable and the ( was utterly without fault.

Trespass on Case has been traditionally affiliated with negligence. Case started with partied in a preexisting relationship, expanding to collision and fire cases.

In reality, the pre-industrial era was more like no liability. Claims were all or nothing, actionable claims
 were fewer, generally there was no duty, and no contributory negligence barred (’s recovery.


2. Negligence

Brown v. Kendall established the negligence principle in the U.S. It also placed burden of proving negligence with the (.

A ( can recover by proving that the ( failed to use ordinary care which is the kind and degree of care required under the circumstances that a prudent and cautious person would use to guard against probable danger.


3. Rationales for Negligence



Reallocation is unfair unless person deprived is somehow at fault. Holmes.



Cost justified balance between safety and accidents. Posner.



Negligence promotes industry which is a  benefit to society. Shaw.

B. The Central Concept


1. The Standard of Care – unreasonable risk
Negligence is doing something that a reasonably prudent person would not do or the failure to do something that such person would do.

Due care involves prevention of foreseeable harm. Adams v. Bullock
Unreasonable risk is when B is greater than PL. U.S. v. Carroll Towing Co.

Another formula: ( is negligent when he fails to prevent a substantial risk created by (. Bolton v. Stone

2. The reasonable person



a. Generally

Tort law presumes a person possesses the capacity for ordinary or due care. Liability arises when (’s actions fall below objective minimum standards.




Reasonable person standard is objective, abstract -- not personal or subjective.



b. Exceptions


(i) Physical Conditions: 




A person with a distinct physical defect is held to a reasonable person with that defect standard.



(ii) Mental Conditions: 




Persons with diminished capacities are held to the general standard of care. Vaughn v. Menlove




( who are insane are held to the general standard.  Turner v. Caldwell



(iii) Superior Abilities:

A ( with superior abilities, knowledge or skill is held only to what a reasonable person would do. Fredericks v. Castora

But, the RofT § 298 requires a ( to use reasonable care under the circumstances which includes the (’s superior abilities, knowledge, or skills.
Doctors and other professionals held to the standard of what a reasonable doctor or profession would do.

 

(iv) Emergencies:




A ( in an emergency uses due care if a reasonable person would have acted similarly under the 




same emergency. Rivera v. NY City
 


(v) Children:





(1) In General
At common law, children under seven were conclusively presumed incapable of negligence; children between 7-14 were rebuttably presumed incapable of negligence; and children 14+ were rebuttable presumed capable of negligence.

The majority rule and RofT § 283(A) hold children to the standard of care of a reasonable persons who are their same age, intelligence, and experience.

A minority view was to (1) subjectively determine the capacity of the ( child to perceive  and avoid risk and then (2)  compare with standard of children of similar capacity. Mastland v. Evans
 



(2) Adult activities

Children who are engaging in an adult activity are judged by the adult standard of care. Dellwo v. Pearson

(3) Negligence-per-se
Reasonable child standard is primary over negligence per se issue. Violations are only relevant if a reasonable child would not have violated the statute.

C. The Role of Judge and Jury


1. In General


Negligence is a jury question. Judges should be very cautious about deciding negligence. 



Goodman and  Pokara rulings.


2. The Role of Custom



a. Generally




Failure to conform to custom is persuasive but not conclusive evidence of negligence. 




Trimarco v. Klein




Custom must be:




(1) reasonable;




(2) fairly well defined (although it need not be universal)




(3) within the same business or calling; and 




(4) intended to avoid the type of harm that the ( suffered. (Leviner v. Russell)



b. Custom is not the standard







Custom does not set standard because:








(1) community may lack of the information to make a determination about what is reasonable, 








(2) community’ may not be able to effect a higher standard (more safety); 








(3) a lack of competition (or agreements) creates market failures in reflecting consumer choice








(4) the producers fear that safety doesn’t sell (Isabelle’s Ducati); 








(5) of externalities (noncustomers ( can  not affect market response); 








(6) custom may not be a safety custom that reflects due care standard (e.g. the dumbwaiter case)



c. Defenses




Defenses, i.e. Noncompliance is not negligent when:




(1) the ( can show the ( used a better alternative;




(2) the intent of the custom was not to deter the harm ( suffered;




(3) the custom is above due care, i.e. the custom is excessively safe.




(4) other compelling reasons of public policy and trumping values.


d. Custom can work against the ( 


(1) If custom exists and ( complied, then ( has to that due care is above  the care of the custom.


(2) If a feasible alternative also exists, ( must show that ( was unreasonably ignored the 



alternative in favor of the custom.




(3) If the custom standard is burdensome, the court may be concerned about the social impact if 





the standard is upped even further. (“Safety Inflation”)

3. The Role of Statutes / NEGLIENCE PER SE



a. Generally (Martin v. Herzog)



Violation of a statute is negligence per se if the judge determines that:




(1) the statute intended to  prevent the same type of harm that occurred  (Gorris v. Scott);  and 




(2) the ( is among persons intended to be protected, (Rushink v. Gerstheimer )

RofT(2nd) § 286 says that violation is negligence per se when the statute is intended:

(a) to protect a class of persons that includes the (;

(b) to protect the particular interest harmed;

(c) to prevent the type of harm from occurring; and

(d) to protect a harm from a particular hazard.

Violation of a licensing statute is not usually negligence per se b/c the violation is not evidence of unreasonable conduct at time of harm.

Court retained discretion to refuse to adopt the legislated standard of care. Standard of care can be higher than the statutory minimum if court chooses. Sweet v. Sisters of Providence. However the statute may also expressly set the civil standard of care Espinoza.

Compliance with statute does not mean no negligence (Hubbard-Hall, you can still drive negligently while obeying all the rules of the road.)



b. Additonal Circumstances

(1) In some jurisdictions, violation of an ordinance is considered negligence per se, in others the 


violation is only evidence of negligence.




(2) 
Violation of company policy is not negligence per se.



c. Excuses/Defenses 



A ( can excuse or rebut negligence per se if 




(i)   ( had not reasonable knowledge or occasion for diligence of compliance;




(ii)  ( made reasonable effort to comply but was still unable;




(iii) ( was in a sudden emergency that ( did not create;




(iv) compliance was greater danger than violation, Telda v. Elman;




(v)  ( has some capacity which makes violation reasonable.




(vi) outdated statute that no longer reflects community’s standard of care.

D. Burden of Proving Negligence


1. Actual and Constructive Notice



a. ( must prove ( had actual or constructive notice of the dangerous condition which injured the (. 



b. Actual Notice is when the ( is actually aware of the dangerous condition.



c. Constructive notice is when the condition:




(1)  is visible and apparent and




(2) has existed for a sufficient length of time for the ( to fix the condition. Negri v. Stop & Shop.

2. Mode of Operation



Some jurisdictions allow mode of operation cases for dangerous reoccuriing conditions arise where:



(1) it was reasonably foreseeable that dangerous conditions would occur;



(2) dangerous condition did occur;



(3) condition harmed the (. 

3. Destruction/ Spoliation of  evidence

Court can shift the burden of proof from the ( to the ( if ( destroys evidence.

If party with evidence is not a party, ( can bring a separate suit against that person for spoliation of the evidence. If ( wins negligence action, then destroys evidence was not needed. If ( loses because of the lack of evidence, ( can recover in action #2. 


4. Res ipsa loquitur


a. Common law and General Rule Byrne v. Boadle




A ( can use res ipsa loquitur to infer (’s negligence when




(1) the harms does not normally occur without negligence;




(2) the (’s had exclusive control over the instrumentality; and




(3) the ( was not contributorily negligent.




( can argue both RIL and specific acts of negligence.




Inference can be very STRONG, e.g. Pan Am or very WEAK, e.g.  Connors.



b. Exception

In California, RIL is a presumption affecting burden of production. If a ( offers plausible rebutting evidence, the ( still has the burden of proof.




In Tennessee, RIL shifts burden of proof to the (.



c. The outer limits : Ybarra.

Multiple (s as a whole or a unit that meet RIL requirements can be held to RIL presumption. 

However, in similar cases where all possible (s are before the court. the court has compelled the jury to determine which of the several ( is most likely the cause. Anderson v. Somberg 



d. Rebuttals
(s rebut RIL by either by  :

(1) showing that ( were not negligent (no breach); or 

(2) that RIL criteria not met 


(i) the harm is probably not caused by negligence, Bauman; 


(ii) (s don’t have exclusive control; 


(iii)  ( was contributorily negligent. 



e. Experts and RIL

When inference of negligence can not be made from common knowledge, expert testimony can serve to educate jury on whether the harm probably occurred from negligence. Connors



f. Sugarman says that formal RIL is not necessary.

(1) Formal RIL not necessary. The judge and jury can infer negligence from the (’s acts absent the 


formal requirements. 

(2) RIL does not shift burden but relieves jury anxiety about a ( verdict when there is no certain act


of negligence.

(3) RIL serves policy goal of fairness to (s.

E. Medical Malpractice

1. Common law and general rule



a. Custom of the profession established standard of care


Liability depends of ( establishing:


(1) what the relevant standard of medical care is and 


(2) that the ( actions did not comply with the standard.

b. Local community / National community 


General rule is that a physician is held to the national standard of care.

Previously, a physician was held to the standard of his particular geographical community or a similar community.  

c. Specialists


If doctor is a specialist, then the standard is whatever is requires of all doctors in that specialty. 


2. Expert testimony

a. In general

When inference of negligence can not be made from common knowledge, expert testimony can serve to educate jury on whether the harm probably occurred from negligence. Connors v. University Associates and RofT §328.



b. Who is the expert?




Expert must be:




(1) licensed member of school of medicine re: testimony and 

(2) familiar with methods, procedures, and treatments, ordinarily observed by other physicians in (’s 


or similar community. Jones v. Young


3. Informed Consent



a. Professional Standard 
( must prove that the customary practice of doctors in good standing in the relevant community is to disclose the risk. If ( did not disclose, the ( is negligent.



b. Reasonable Patient Standard

(i) A doctor must disclose all material facts involved in a given procedure or treatment that a reasonable patient needs 


in order to make an informed and intelligent decision. Korman v. Mallin

(ii) Generally , the reasonable patient test is objective unless a ( asked for additional information. Then the jury 


considers whether the (’s failure to disclose the information would have affected the (.



c. Causation

(i) ( must prove that  a reasonable person would not have consented if properly told of the risks. 

(ii) Some particular (phobic) patients lose their right of self determination.

(iii)Alaska allows the ( to prove that the actual ( would not have consented even if a reasonable person would have.



d. Defenses




(i) Therapeutic grounds (disclosure is worse for the patient than nondisclosure);




(ii) Patient is incapable of consent;




(iii) Patient requests nondisclosure;




(iv) Impractical, emergency situations;




(v) Risk is known or obvious;




(vi) Risk is remote for common procedures/knowledge;




(vii) Reasonable for doctor to not know of the risk.



e. Sugarman’s Separate Tort
Since failure to disclose decreases a patient’s self-autonomy, it could be a separate tort. Doing so severs nondisclosure from causation re: ( harm which bars many nondisclosure actions.

III. DUTY

A. Introduction

1. At common law and generally, ( have to show that ( owes the ( a specific duty. Duties arise out of circumstances and context 



of the cases.


2. There is also a movement towards recognizing a general duty of care. Rowland v. Christian

B. Obligation to Others


1. In general

There is no duty to others unless:

(1) a special relationship exists; 

(2) there has been an undertaking to act; or 

(3) where the ( caused the ( to rely on some gratuitous promise;


2. No Duty to Rescue



a. At common law and generally, there is no duty to rescue. (Ahn and the Princess).

b. A duty to rescue arises when: 


(1) the ( created the danger; 


(2) a special relationship exists; 


(3) there is an undertaking of a rescue;  


(4) a contractual obligation exists; or (5) statute creates the duty.


3. Creating the risk



a. Negligently creation




There is a duty to rescue when the need for rescue arises out of the (’s negligence.



b. Innocent creation




(i)  At common law, fault-free conduct by the ( did not create a duty to rescue.




(ii) The modern rule: there is duty to prevent further harm when:





(1) party realizes it has created an unreasonable risk 






(even if at the time the person had no reason to believe their act would create such a risk) RofT § 321; or  





(2) when the injured person is helpless and in danger of further harm. RofT § 322


4. Special Relationships

a. At common law, special relationships were limited to situations where the ( clearly entrusted his safety to the (.  


E.g. common carrier-passenger and innkeeper-guest. Harper v. Harman



b. RofT § 314(B) broadens who is considered to be in a special relationships. E.g. employer-employee, school-student,

c. Farwell v. Keaton imposed a duty where the parties are in a dependent or mutually dependent relationship. 

5. Undertaking to Act and Reliance


a. Common law requires that a person who undertakes a rescue has a duty to not leave the person in a worse off position.

b. Under RofT§324, a person who undertakes a rescue has a duty:


(a) as long as the person is in the rescuer’s charge, or


(b) where an unfinished rescue dissuades or prevents others from helping. Farwell


c. Under RofT §§ 326 327, there is a duty not to intentionally or negligently prevent a third party from rescuing.



d. Good samaritan laws can relieve a rescuer (doctor/other volunteer) from liability for damage as a result of the rescue.


7. Duty is ultimately a POLICY DECISION


(1) Should the court turn a moral duty into a legal duty? 




E.g. Ahn & the Princess, the dissent in Farwell and Sugarman’s dissent in Vincent. 



(2) Would establishing a duty create excessive and unfairly burdensome liability of the (?




E.g. Moch (no duty to non-customers unless ( conduct was reckless and wanton) and 





Strauss (no duty where no contractual relationship even where (’s act was gross negligence.)



(3) Is there a better way to reallocate the losses?




E.g. (’s losses in Moch is better dealt with by (’s fire insurance policy and not a tort against the water company.



(4) Would liability have perverse results?




E.g. Moch’s concern that business will refrain from being water companies.



(5) Does it conflict with other duties?




E.g. Doctor does not have duty to the “unborn” because it conflicts with his primary duty to his patient. Albala
 

C.  Obligations to Control the Conduct of Others


1. Generally



Common law and generally, there is no duty to control the actions of a 3rd party or to protect a person. 

Duty arises if there is (1) a special relationship between the ( and the harmer or (2) between the ( and the (.


2. Special Relationship Exception
a. The Rule

A person who takes charge of (has the ability & authority to control) a third party who he knows or should know poses a serious threat to others has a duty of due care to protect the foreseeable victim. Tarasoff



RofT § 315 – 320 recognize a duty arises when 




(1) a special relationship exists between ( and harmer:





E.g. 
parent-child (RofT § 316); 








master-servant (RofT § 317);








possessor of land or chattel (RofT §318)






user of lad or chattel (RofT § 318) 






takes charge of a 3rd person (RofT § 319 and  Tarasoff)and 


(2) the ( knows or should know that the person is likely to cause bodily harm to others if not controlled. 




I.e. foreseeability.

b. Relationship




Jurisdictions differ as to when the special relationship is created, i.e. at what point the ( has sufficiently taken charge 




of or has the ability and authority to control the actions of the other. Pulka v. Edelman


c. Serious Threat




(1) The threat must be of a bodily injury and not property. 




(2) California requires a serious threat of physical violence, and can not be towards property or self-inflicted.

d. Discharging the duty – a duty to warn

The duty is often a duty to warn. California requires reasonable efforts to communicate the threat to the victim or police to discharge the duty.

e. The “foreseeable victim” 


Some jurisdictions find duty to all foreseeable victims while others extend a duty only to readily identifiable victims.


3. Fraud and Misrepresentation Exception

A person who undertakes an action has a duty not to misrepresent the facts if such misrepresentations present a substantially, foreseeable risk of physical injury to a third party. Randi v. Muroc


4. Negligent Entrustment

A person who supplies a potentially dangerous instrumentality to another whom the person knows or should know is likely to cause an unreasonable risk to himself or foreseeable others has a duty to the person and others. Vince v. Wilson


Some jurisdictions extend negligent entrustment for providing money or financing. McKenna v. Staughan and others do not, Peterson v. Halsted.


5. Suppliers of Liquor

a. Common law = no duty

At common law, sellers of liquor (both commercial and social) had no duty to those injured by person whom they served liquor to.

b. Commercial suppliers

Generally, statutory dram shop acts create a duty for commercial suppliers of alcohol to those injured when they knowingly serve intoxicated patrons or when they serve minors.

c. Individual suppliers /  social hosts


The general rule remains that social hosts have no duty to control their guests in preventing harm to others.


However, in Kelly v. Gwinnell the NJ Supreme Court recognized a duty when a social hosts: 


(1) serves a guest directly; 


(2) continues to provide liquor knowing the guest is intoxicated ; and 


(3) knows the guest will soon drive. 

6. Encouraging and Facilitating Dangerous Conduct

A person who encourages or facilitates dangerous conduct by an unspecified 3rd party can breach a duty of care to those injured by the third party. Weirum v. RKO



But, free speech and press protections often trump recognition of this duty. Olivia N.

D. Landowners and Invitees


1. Introduction



a. Categories of Persons




Trespasser:
person entering land without permission of the landowner.




Licensees:
persons with permission to enter.




Invitees:
persons invited with the expectation of (’s material benefit or anyone who is in a place 






open to the general public.



b. Activities

There is a duty of due care toward known trespassers, licensees, and invitees in conducting activities on the land. Duty arising out of dangers on the land itself traditionally have depended on the status of the visitor.

A landowner has a duty to those using the land for recreational purposes only to refrain from willful conduct. (Statutory, ~ judicial standard.) BUT Sugarman thinks that there is a duty.



c. Criminal activities

Some jurisdiction have a statute recognizing no duty (liability) for landowner to persons who are hurt while committing certain offenses.



d. Landlord-tenant



At common law, a landlord has a duty resulting in liability only if 




(1) the harm occurred from a hidden defect that the landlord was aware of but not the tenant; 




(2) the premises were leased for public use; 




(3) if the harm occurred in a common area where the landlord retained control; or 




(4) where the premises had been negligently repaired. 

Sargent v. Ross recognized a duty of due care under all of the circumstances. Control, hidden defect and common or public use relegated to factors in foreseeability and unreasonableness of the harm.

This duty can extend to taking measures that prevent harm to tenant caused by a third party’s negligent or criminal conduct. Kline

2. Trespassers 



a. In general




(i) At common law, a landowner had no legal duty to a trespasser.





Generally, there is not duty except to not willfully or wantonly harm trespassers.

(ii) Under RofT § 337, a landowner has a duty to warn trespasser about traps

(hidden dangers designed to seriously injure trespasser.)



b. Other formulas




(i) There is a duty to warn a known trespasser about danger if the danger is:





(1) known,





(2) not evident, 





(3) artificial, and 





(4) poses a serious bodily danger to the trespasser.

(ii) A landowner has a duty to warn unspecified trespassers about known hidden dangers. 




(iii) There is no duty when the danger is obvious or inherent to the land.



c. Children Trespassers




(i) Common law: Landowners did not have a duty to children trespassers.




(ii) Attractive Nuisance:





Starting as the Turntable Doctrine and evolving into the attractive nuisance doctrine, a landowner has a 





duty to children trespassers if the dangerous thing lured them onto the property.




(iii) 
RofT § 339 recognizes a duty of due care to child trespassers if 





(1) the landowner knows or should know of children trespassing;





(2) there is an unreasonable risk of death or serious bodily injury;





(3) the child will not recognize the risk;





(4) the burden of elimination is slight compared to the risk; and





(5) the landowner fails to use reasonable care to protect the children or eliminate the risk.





It does not apply to natural conditions.


3. Licensees

RofT § 342 says that a landowner has a duty to warn a licenses of known dangers, including concealed artificial or natural dangers on the property. A landowner does not have a duty to inspect or to repair. Carter v. Kinney


4. Invitees

A business invitee is either invited by the landowner with the expectation of a material benefit. 

A public invitee is on the land because the landowners has opened it to the public at large.

A landowner has a duty of due care under the circumstances to make the premise safe from known dangers and those that would be revealed by inspection. The duty to fix versus the duty to warn depends on the circumstances as to what is reasonable. Williams v. Cunningham

Merchants as a matter of law do not have a duty to provide guards or protect party from third party harm. Williams v. Cunningham

But if the ( has specific knowledge of danger to a specific (, a duty can arise at least to call the police or allow phone use. Mills v. White Castle, Jackson v. White Castle


5. The Modern Trend towards a general duty of care

(i) In Rowland v. Christian, California recognized a general duty of due care by landowners to occupiers regardless 


of status. 

(ii) Some jurisdictions have merged the duty owed invitees and licensees as a duty of due care but retained the trespasser 


category.

E. Intrafamily Duties


1. In general



(i) At common law, spouses were barred from suing each other and children could not sue parents.



(ii) Today, the general rule allows spousal suits and some children v. parents suits. 


2. Negligent supervision


New York prohibits children from suing parents for negligent supervision. Holodook v. Spencer  and  

Zikely v. Zikely (Parent left hot bath water running and child fell into the tub and was burned. Maj. held parent was not liable because it was negligent supervision. However, dissent argued that injurious instrumentality outside of parental authority can give rise to liability.)

Nolocheck (Parent’s negligent entrustment of a motorcycle to the vision impaired child was not actionable.)



California employs a “reasonable parent standard.”

Wisconsin says that parents are liable unless the act involved the exercise of parental authority and ordinary parental discretion regarding provision of food, clothing, houseing, medical service, etc…


3. Fetus


4. Religious Beliefs


5. Insurance


6. Contribution

IV. CAUSATION

A. CAUSE IN FACT


1. Basic Doctine
a. The But For Test

A (’s act is a cause in fact of the (’s harm if the harm would not have occurred but for the (’s negligence.

b. All or nothing recovery

At common law, ( must prove that the (’s act more likely than not caused the harm. If ( met the burden, the ( was liable for 100% of (’s damages. If ( failed to meet the burden, the ( was liable for nothing. Stubbs v. Rochester

c. Probabilistic recovery

i. General rule

( can be found liable for a lost opportunity that was a “substantial factor” in producing the harm. (’s will only be liable for damages in proportion with the lost opportunity. Falcon v. Memorial Hospital



E.g. If ( is 52% likely to be the cause, the ( recovers 100%. If 49%, then ( recovers 49%.

ii. Exceptions

Some jurisdictions allow full recovery for a substantial lost opportunity. Kallenberg v. Beth Israel


E.g. If ( is 37.5% likely to be the cause, the ( recovers 100% assuming 37.5 is considered sufficient.


Some jurisdictions are absolute. 



E.g. If ( is 52% likely to be the cause, the ( recovers 52%. If 49%, then ( recovers 49%.

iii. ALI’s solution (no takers)


If ( is between
  0-30% likely to be the cause, ( recovers 0, 




30-70% then ( recovers the %; and




70-100% then ( recovers 100%.



d. Enhanced Risk

( who suffers from an enhanced risk can recover medical surveillance costs and emotion distress arising from future possible disease. ( can not recover for risk itself if disease is unlikely to manifest. ( can recover if disease manifests in the future. Maura v. Raymark
Some jurisdictions allow ( to recover probabilistically for an significant enhanced risk caused by (’s negligence, Petriello v. Kalman


2. Joint and Several Liability



a. Joint and several

A ( is a joint tortfeasor with another if (1) they act in concert to commit a tort; (2) each are negligent and each cause an indivisible injury; or (3) share responsibility because of vicarious liability.




i. in concert 





To act in concert means to aid or encourages another to commit a tort.





Like accomplice liability, but for causation is not necessary. 





Tacit agreement sufficient.




ii. indivisible injury (Summers v. Tice)




iii. vicarious liability




E.g. Employers are vicarious liable for torts of employees within the scope of employment.

At common law, parents are not vicarious liable for the torts of their children. Although some states have statutory limited liability for intentional harm to others property by their children.



b. Allocating (’s damages among joint tortfeasors:




i.
All ( are solvent





At common law, each joint and several ( is liable to the ( for the entire harm caused and damages were prorated 





to the number of (s.


With advent of comparative allocation, ( can get contribution from (2 for (2’s portion of the damages.





Recent Legislative changes:





• comparative (( liable for (’s % of fault)





• no joint for a ( who is less than 50%





• abolished in certain area of tort





• retained for economic, abolished for non-economic damages (CA)





• abolished if ( was comparatively negligent.




ii. Insolvent (




(s bear costs of another (’s insolvency.





(s and ( bear cost of insolvency by respective % of fault.




iii. Settlement





(s bear the under-settlement risk:






E.g. CA: subtracts settlement from damages and then allocates reduced damages to remaining (s.






This solution requires a determination that the settlement was made in good faith.





( bear the under-settlement risk:






I.e. Subtract the ( who settled’s % from the damages.




iv. Contribution





( can seek contribution from a party that was also liable to the (.




v. Indemnification





Passive tortfeasor ( can seek indemnification from the “active” tortfeaser.


3. Multiple (s



a. Alternative liability




When multiple (s breach duty to ( and harm occurs as a result, all (s are liable to the ( even though not all caused the 




harm unless the ( can prove that it wasn’t him. Summers v. Tice



b. Concerted action



(s who act in concert, i.e. aid and encourage the other to commit a tortious act, are both liable to the (. Orser v. George


c. Enterprise Liability




Delegation of responsibility to the industry in general, therefore the entire industry can be held liable. Blasting caps case



d. Marketplace Liability




Multiple (s can be held liable jointly if:




(1) product is from a singular formula (no better or worse products among the (s.);




(2) product comes only from the ( (there is no non( sources of the product); 




(3) there are no trumping public policy concerns. Hymowitz v. Eli Lilly & Co. 

4. Toxic Harm

B. PROXIMATE CAUSE


Proximate cause attempts to limit a (’s potential liability in a fair manner. 


We don’t want to make the ( liable for everything that the ( is an actual cause of.


Three different views of Proximate Cause


1. DIRECT/REMOTE: Polemis and Andrew’s dissent in Palsgraf




( liable for all direct harm, i.e. no intervening forces.


2. CATEGORICAL: General Rule and RofT § 435

To determine if a (’s action was a proximate cause, decide which category the case falls into and apply that categories rule to the situation. Categories are:

a. Manner : ( is liable for all damage that is reasonably foreseeable.




( is liable if 




(1) ( is an actual cause;




(2) reasonably foreseeable result or type of harm; (Wagon Mound) and 




(3) no extraordinary intervening event, i.e. superceding intervening force. (McLaughlin v. MSA).


Classic Example #1: 

( leaves gas sitting next to an open flame.  A fire starts when a rat runs by and tips over the gas and then ignites when he runs past the flame. The harm of fire was reasonably foreseeable even though the manner it occurred was not.

Example #2: Manner and Superceding Cause

PG&E negligently allows a telephone pole to weaken creating a hazard for pedestrians. It doesn’t matter if the pole falls down on ( by itself, the wind, a car, or a unicorn because the foreseeable risk that PG&E created was that the pole would fall over and hit someone. (Note however: If someone comes by and intentional pushed the pole over, the intentional act would be a superseding force that might break the chain of causation.)


Example #3: Problem in characterization

Sugarman is maneuvering a lid over a vat of cyanide. It falls and some cyanide gets on the (. What is the risk? The risk of getting splashed? The risk of a cyanide burn? Now say, the ( is too far away to get splashed but the vat explodes when the lid is dropped. What was the risk? If it is the risk of a cyanide burn and only the manner is unforeseen, then ( would be liable. But if we characterize the risk of being splashed, then it is a wrong hazard issue, and the ( would not be liable.



b. Extent : ( is liable for all damage even if the extent is unforeseen.




(i) Eggshell Plaintiff Rule : “The ( must take the plaintiff as he finds him.” 





As long as injury to the ( is foreseeable, the ( is liable for whatever damages ( suffers as a result. (Steinhauser)





Policy: it is too difficult to draw lines so for fairness reasons and for administrative reasons, ( is liable.




(ii) Rescue: ( liable even if damage is caused by a unforeseen event in a rescue 






E.g. Pridham where ambulance driver has a heart attack.




(iii) Medical Malpractice: regular negligence is not a superseding force, ( still liable.





(Gross negligence does supercede.)




(iv) Suicide: ( can be liable for the suicide of (.





E.g. ( rendered ( a quadriplegic was held liable when the ( committed suicide. (Zygmaniak) 






( liable for ( suicide when ( was negligently and incorrectly told she had a brain tumor. (Stafford)

 



C.f. Negligent attorneys are not liable for the suicide of disappointed clients




(iv) Damages
If damage were to come to the ( without the (’s negligence, the likelihood and severity of the damage can be considered by the jury when awarding damages. (Dillon)



c. Type of Hazard : ( is liable if the hazard was foreseeable.




Wagon Mound#1: Fire was not foreseeable risk, therefore the ( are not liable. 




Wagon Mound#2: Consistent with the holding but with different factual findings (i.e. the fire was foreseeable) 




the ( were liable.

(Under this test, Polemis would be decided differently, because the risk of dropping the plank was bumping the ship or hitting someone, not starting a fire.)



d. Unexpected Plaintiff: ( is not liable to an unexpected (. 

Rescuers who are injured are not considered usually unexpected victims because Cardozo says that “Danger invites rescue”, i.e. that the rescue and possibility of injury is foreseeable type of harm resulting from negligently creating a dangerous condition. Wagner
However, ( are not liable for harm to rescuers if there is sufficient time to reflect. Moore



e. Time and Place: 

Sugarman’s example of Sugarman knocking over Darrell in N.Y. (a negligent act), convincing him to come to Boalt, and the Darrell is injured in a earthquake. 



f. Superceding Force: (’s act is not proximate cause if a “highly extraordinary” force intervened.

RofT § 435 (2) says that an actor is not the proximate cause if when looking backwards from the harm to the negligent act, it appears highly extraordinary that the act should have brought about the harm. (sort of like Andrews in Palsgraf.)

E.g. McLaughlin: Fireman’s gross negligence supercedes (’s negligence in not putting warning labels on the heaters.

Hines: Train that carried ( a mile to far told her to walk through a disreputable area. ( train company was liable for the (’s damages from being rape because the rape was not highly extraordinary, i.e. even a criminal act may not necessarily break the causation between ( and (.




Think about: 





(1)Time between (’s negligence and the harm





(2) Independent free choices of other actors 





(3) Culpability of intervening actors





(4) Different type of harm than foreseeable harm





(5) Existence of third parties as intervening forces (as compared with natural forces).


3. Sugarman’s View of the Situation



Ask: “What is fairly part of the risk that the ( took?”



Did the ( endanger THIS ( with THIS sort of harm? If so, then ( should be liable.
V.
Defenses

A. The Plaintiff’s Fault


1. Contributory Negligence


a. Elements of Contrib Negligence: 




Duty: to one’s self




Breach : unreasonable risk




Causation: actual and proximate cause 



b. At common law



Contributory negligence was a complete bar and ( had burden of proving no contributory negligence.




Rationale for common law rule:




(1) ( could have and should have protected himself in not becoming a cause of the harm.




(2) Common law’s preference for all or nothing rules.



c. Exceptions




(1) Last Clear Chance





( was negligent toward his safety but ( had the last clear chance to avoid the injury. Usually either when:





(a) ( gets in a position of helpless peril and the ( fails to use due care to avoid injury; or





(b) ( is oblivious to peril but could become aware of the danger and avoid it, and ( fails to use due care to 






avoid injury. 






( must have actual knowledge of the (’s peril in time to avoid the injury by acting reasonably.




(2) (’s diminished capacity





Jury allowed to consider: 





(a) mental and psychological characteristics; (Cowan)





(b) children.




(3) (’s duty is to protect ( (Paternalism)





In situations where the duty of the ( subsumes the (’s risky tenancies.




(4) When (’s conduct is more serious than negligence, i.e. reckless or willful misconduct, no contrib neg.

2. Comparative Negligence


a. In general

PURE
MODIFIED

Uniform Act/Judicial Changes
A
B

% of fault = % of damage
If (’s fault ( to (, based on %. 

If (’s fault is ( or = to (, no recovery.
If (’s fault is ( or = to (, then %.

Assume 50/50 situation:



( recovers 50% from (.
( recovers 0 from (.
( recovers 50% from (.





(’s recklessness compared
not compared.

(’s recklessness compared to (’s N.
compared

(’s intentional tort is not compared.
not compared.







Criminal/ socially repugnant acts:

Socially offensive acts by the ( should bar comparison with the (s negligence on the grounds that ( loses right to recovery by engaging in such acts.

Contra, comparison should be allowed because the criminal system (not tort) is a better forum for punishing and deterring (’s recklessness or criminal act.



Derivative Claims: contributory negligence imputed to the ( of the derived cause of action.

Insolvent (s portion of damages determined by state joint and several laws. (If joint and several, then the other (s pay. If several, then the ( bears the loss. )


b. Uniform Act

(1) Pure

The Uniform act is a pure comparative negligence scheme (§1(a) that compares ( and ( acts of negligence, reckless, strict liability, assumption of risk, misuse of product, and unreasonable failure to avoid an injury or mitigate damages (§1(b)).



(2) Apportionment of Damages




Damages are apportioned among (s, (s, 3rd party (, and parties that have settled. 




A jury considers the nature of the conduct and the causal relation to harm and determines:




(1) % each claimant is entitled to absent contributory negligence (§2(a)(1));




(2) % of total fault among all parties (§2(a)(2)). (Court may deem two persons to be treated as a single party for fault 




designation.)




Joint and several rules apply.



(3) Uncollectibles are reallocated among all parties based on respective faults.



(4) Contribution




Joint and several rules apply and the paying party can request contribution in line with the parties % of fault.

Available for a party that settled if (1) liability of the contributing party has been extinguished and (2) the settlement was reasonable.



(5) Set off (§3)



No set of between claims and counterclaims.

If an obligation is likely to be uncollectible, a party can move for payment to be made to the court and the court will reallocate the payments.



(6) Settlement (§6)




Court reduces by the amount of the settled parties share (( bears burden of undersettlement).




3. Avoidable Consequences / Seatbelts



(1) Under the Uniform Act: 

A jury compares the negligence of the ( and ( (including not wearing a seatbelt) and allocated damages proportionately. If ( can show same damages regardless of seatbelt, then there is no causation and ( can recover 100%.



(2) Mitigation Rule (California): 




Recovery is limited to what the damages would have been if the ( had worn seatbelt and ( have burden of proving the 




reduction.



(3) No causation Rule: 




No reduction for failure to wear seatbelt. (The failure to wear a seatbelt was not a cause in fact of the accident.)



(4) Standard Reduction (Canada):




Reduction of award by a set percentage, e.g 10-15%. In Iowa, recovery is reduced by 5%.

B. Assumption of Risk

VI.
Strict Liability

A. Doctrinal Development


1. English Rule



( is strictly liable for harm caused by non-natural use. Fletcher v. Rylands





2. Direct Rule



( is strictly liable when injury is direct and immediate. Sullivan v. Dunham

3. American General Rule



( strictly liable for ultrahazardous activities. (RofT (2nd) § 519 & 520’s clarification of Fletcher)



To determine if something is an abnormally dangerous acitivity, consider




(a) Is there a high P ?




(b) Is there a high L?




(c) Would due care eliminate the risk?





If so, negligence should be adequate.




(d) Is the activity common or of uncommon usage?





If so, public values may trump strict liability., e.g. driving automobiles.





RofT left definition of common undefined. 




(e) inappropriateness of the place





points towards negligence or nuisance




(f) value outweighs dangerousness





points toward nuisance



First Restatement required uncommon risk as well as a risk that that can not be eliminated by due care.

FAULT
NO FAULT
FAULT

Negligence: incentive for safety
SL: incentive to refrain from activity/conduct or to change the manner it is done
Nuisances: the activity/conduct itself is unreasonable

Strict liability says that progress should pay it way. Society does not know about value of new technologies and products. So we put them to the market test. If you can pay, then socially acceptable; if product/activity can not afford its way, then it is not acceptable (and goes off the market). In strict liability, rather than having the jury decide about what is reasonable, we put the conduct/product on the market to decide if it can pass muster with society. Favors the old over the new.

VII.
Damages and Insurance

A. Damages

B. Introduction to Insurance

VIII.
Liability for Defective Products

A. Introduction 

Four principle theories of product liability are: (1) Negligence; (2) Breach of warranty; (3) Strict Liability; and (4) Misrepresentations


Factual situations are either: (1) manufacturing defect; (2) design defect; (3) failure to warn; or


(4) failure to truthfully represent the quality of the product

B. Manufacturing Defects are strictly liable 


1. General Rule:



RofT § 402A(1) and general rule: Strict liability applies if



(1) The (: 




(a) sold the product and




(b) is engaged in the business of selling such products;



(2) The product is:




(a) unreasonable dangerous and 




(b) defective; (CA requires only a defective condition. Greenman)



(3) The ( is:

  


(a) a user or consumer (i.e. a foreseeable person to consume or use the product) and

 


(b) suffers physical harm to person or property (Causation) and 



(4) The product is expected to and does reach the user without substantial change.



Foreseeability is only that as to the time of manufacture. 



RofT § 402(A)(2) holds such a ( liable regardless of due care and lack of privity.



Seller includes: 


But not:

 




Manufacturers

Sellers of used goods






Retailers


Landlords






Franchises


Financiers






Contractors 


Government contractors 



Successor Company is also not liable unless it:



• expressly or implicitly agreed to accept;



• was a de facto merger rather than sale of assets;



• is a continuation of the seller corporation;



• is fraudulently attempting to escape liability. 



In California and a minority of states, the successor is still liable if it continues to manufacture the same product line.
RofT(3rd) § 2(a) defines a manufacturing defect as “when a product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.”

C. Design Defects


1. Restatement of Torts (3rd): 



RofT(3rd) §2(b) defines a design defect when:



(1) the risk of harm is foreseeable;



(2) the product absent the alternative design is not reasonably safe; and



(3) the is an alternative design that (1) is reasonable and (2) would reduce or avoid risk.


Generally, ( must only know that there is an alternative available at the time the product was introduced into the “stream of commerce” i.e. negligence. Sugarman notes that allowing (’s to demonstrate the existence of an alternative at trial would be more like strict liability.



RofT uses the Risk/Benefit Test only.



Exception: In food product cases, the consumer expectation test is employed. RofT(3rd) §2 comment g.

2. Risk/Benefit 



When calculating the risk vs. the benefit, a jury should consider:



(1) How useful and desirable is the product to the user and to the public?



(2) What are the safety aspects of the product, i.e. what is the P and the L?



(3) How available is an alternative product?



(4) How high is B? 




Can the manufacturer eliminate or reduce the risks without either:




(a) impairing the usefulness of the product, or 




(b) making the product too expensive?



(5) How much does the consumer avoid the danger through due care?



(6) What is the user’s anticipated awareness of the risks because:




(a) of general knowledge of obvious condition of the product, or




(b) of suitable warnings or instructions?



(7) How feasible is it for the ( to internalize the costs?

3. The Barker Test : Consumer Expectation Test & Risk/Benefit



A ( will be liable if:



(1) The product was used as intended as in a reasonably foreseeable manner;



(2) A design defect is when:




(a) the product failed to perform as a reasonable consumer would expect when used as intended or reasonably 





foreseeable manner (The ( has burden of persuation.); OR



(b) the risks outweigh the benefits of the design determined by the jury in hindsight. (The ( has the burden of 





persuading jury that product was not defective.)


4. Some Additional Doctrinal Issues:



a. The Crashworthiness Doctrine



( has a duty to use reasonable care to minimize injurious effects of a foreseeable collision by employing common 




sense safety features.



b. Unintended Use



c. Modifications




General Rule: ( is liable for all intended use; foreseeable use; and any reasonably foreseeable misuse. 




Compare: When a third party’s modification makes a safe product unsafe, the seller is relieved of liability even if 




the modification was foreseeable. Jones v. Ryobi 




Foreseeability can be inferred from: 




(1) ease of modification;




(2) difficulty of replacement;




(3) frequency of removal for other reasons, e.g cleaning.




(4) inhibition of performance.

D. Failure to Warn




RofT(3rd) §2(c) defines a failure to warn defect as:




(1) the risk is foreseeable;




(2) the product absent instruction or warning is unreasonably dangerous;




(3) the warning is (1) reasonable and (2) would reduce or avoid the risk. 

IX.
Intentional Torts

X. Alternatives


Always ask, how does the alternative affect:


(1) ( and (’s rights to tort law? Does is restrict a ( from tort remedy? What does it give instead?


(2) Who is eligible and what are the criteria for eligibility? What is the general gateway? Who gets picked off and excluded?


(3) What is the benefit structure? Does it include pain and suffering? Periodic or lump sum payments? Total compensation or 



average wage based?


(4) Where does the funding come from? Is tailored funding feasible? Tailored on merit or industry based?


(5) What are the administrative costs and concerns? settlements? arbitration? 


(6) Who are the “winners” and “losers”? 


(7) Where are in the incentives and disincentives for behavior changes?

Examples:

Workers’ Compenation

(1) Virtually repealed tort remedies for employees injured by their employers.

(2) Eligibility turns on the harm being a “work place injury.” (certain exceptions for persons who disregard safety instructions.)

(3) 

Auto No Fault


(1) Tort repeal: Depends on the level of true “no fault”, mostly modified and restricted potential (s.


(2) Eligibility: Depends on the harm being as a result of an auto accident.


(3) Benefit Structure: Primary and combo.


(4) Funding: From drivers.


(5) Administrative: more settlements and arbitration than tort law, quicker settlements.


(6) Winners and Losers: People who are not seriously injured are overcompensated (or are compensated more than they would be 



in tort) while people who are seriously injured are undercompensated.

Pro No Fault

Anti No Fault

Lower transaction costs and increase in efficiency

Decreases incentives to drive safely (?)

But – people also have disability that fills some of the gap between total compensation and no fault compensation.

Injured are fully compensated in tort while under no fault there is no pain and suffering and not all economic losses are fully compensated.

Broader compensation 

• more persons compensated b/c includes when ( is not at fault (either the ( is at fault or no one is at fault) and when ( is not insured.

• less random.

Category of persons whose injuries are not trivial but not sufficient to maintain a tort remedy can not be compensated for pain and suffering.

(Potentially) better targeting.

Unfair cost allocation in that people who are at higher risks pay the same as safe drivers.

Quicker

People with bad luck will pay higher premiums.

Fewer P.I. attorneys/more of the award goes to the (



(Fraud (Tort creates incentives for fraud because the payout is higher even though it is more difficult to prove.)
=
( Fraud (Fraud is easier under the no fault system even if the amount of each fraudulent claim that is paid is less.)

Medical costs are more likely to be cost conscious and good for the bottom line.

More likely to “squeeze” injured persons.

The main purpose is allocating the burden of loss not determing blame. Besides no fault maintains clauses for egregious behavior, e.g intoxication, gross negligence.

Decreases our sanction for moral wrong doing. We need tort. Increases person responsibility. (Conservative view)

Vaccine Program:

(1) Tort remedy remains unchanged. Victims have the option of the benefits under the alternative or suing in tort.

(2) Eligibility supposedly depends on that harm being caused by the vaccine, however statutory definition of “harm that occurs X number of days after the exposure to the vaccine” is really a proxy for causation.



A. Worker’s Compensation



B. No Fault Auto Insurance

Sugarman’s Views:

1.
High transaction costs of tort chill innovation

2.
Enormous intangible loss awards 

3. 
People are not satisfied with the way losses are compensated. What other mechanisms can we created to improve satisfaction? E.g. Can we induce claim handling agencies to provided better and more satisfying services? How can we prod risk creators to be safer?

Models of Compensation:

Libertarian Model: risk and losses are determined by market and contract.

Conservative Model: (traditional tort law) Emphasizes individuals’ right to sue and fault based liability because market and contracts alone are insufficient incentives for safety.

Liberal Model: Serves to meet basic human needs and internalize costs to organizations that cause the loss regardless of fault.

Communitarian Model: Disabled persons are society’s collective concern. Social channeling of conduct done through regulation and not through compensation system. 

Socialist Model: More worker control and income guarantees make special reallocation unnecessary.
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